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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
BRUCE A. DAVIS,
Plaintiff,
v. 1:14-cv-3268-WSD
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC.,
and U.S. BANK NATIONAL
ASSOCIATION,
Defendants.
OPINION AND ORDER

This matter 1s before the Court on Magistrate Judge Alan J. Baverman’s
Final Report and Recommendation [14] (“R&R”), which recommends that
Mortgage Electronic Registration Systems, Inc.’s (“MERS”) and U.S. Bank
National Association’s (“U.S. Bank™)" (collectively, “Defendants’) Motion to
Dismiss [4] Plaintiff Bruce A. Davis’s (“Plaintiff”) original Complaint, and

Plaintiff’s Motion for Oral Argument [6], be denied as moot.> The R&R also

! The Court notes that Defendant 1s U.S. Bank, as Successor Trustee to Bank

of America, N.A., as Successor by Merger to Lasalle Bank, N A, as Trustee for
Merrill Lynch First Franklin Loan Trust, Mortgage Loan Asset Backed
Certificates, Series 2007-2.

? Because Plaintiff filed his Amended Complaint, Defendants’ Motion to
Dismiss the original Complaint 1s moot. See. e.g., Sheppard v. Bank of Am.. NA,
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recommends that Plaintiff’'s Motion to Ramd [12] be deniecand Defendants’
Motion to Dismiss [10] Plaintiff's Aranded Complaint [7] be granted.

l. BACK GROUND?

On January 4, 2007, Plaintiff executedfavor of First Franklin Financial
Corporation (“Franklin”), a promissonyote in the amount of $273,750, and a
security deed (“Security Deed”) to real propertydted at 1807 Jacksons Creek
Drive, Marietta, Georgia 30068 (the “Propg). Plaintiff executed the Security
Deed in favor of MERS, as nominee féranklin and Franklin’s successors and
assigns.

On September 9, 2009, MERS assignedights, title, and interest in the
Security Deed to U.8Bank (“Assignment”).

On December 4, 2012, U.S. Bank, pursuant to the power of sale in the

Security Deed, conducted a foreclos sale of the Property.

On October 23, 2013, Plaintiff, whe represented by counsel, filed his

No. 1:11-CV-4472-TWT, 2012 WL 3779106,*d (N.D. Ga. Aug. 29, 2012); see
alsoLowery v. Ala. Power Cp483 F.3d 1184, (11th Ci2007) (“[AJn amended
complaint supersedes the initial complaint and becomes the operative pleading in
the case.”). As noted liife Magistrate Judge, Plaintiff's Motion for Oral

Argument [6] is also denied as moothkase it was filed in state court and was
mistakenly docketed as a pendingtimo before this Court._(Sd&1]).

3 The facts are taken from the R&Rd the record. The parties have not
objected to any facts set out in the R&nd finding no plain error in the

Magistrate Judge’s findingthe Court adopts them. SE&arvey v. Vaughn993

F.2d 776, 779 n.9 (11th Cir. 1993).




Complaint in the Superior Court of Collmunty, Georgia, asserting claims for
wrongful foreclosure (Count 1) and declaratory relief (Count IBlaintiff also
named as defendants WRI Propertyndgement, LLC (“WRI”) and Colfin
Al-GALl (“Colfin”). The parties do not dmute that WRI and Colfin are citizens of
Georgia.

On September 10, 2014, the Superior Court of Cobb County issued an order
(“September 10th Order”) [5] dismissing W&nhd Colfin from this action.

On September 15, 2014, Plaintiff fildnis Amended Complaint, abandoning
his claim for declaratory relief. The Aanded Complaint asserts a single claim for
wrongful foreclosure.

On October 10, 2014, Defendants oa@d the Cobb County Action to this
Court based on diversity jurisdiction [1].

On October 17, 2014, Defendants filed their Motion to Dismiss Plaintiff’s
Amended Complairit.

On November 9, 2014, Plaintiff filed his Motion to Remé&nBlaintiff
asserts that Defendants’ removal was untimely because the state court dismissed

Colfin as a defendant during an “oral hagy” several weeks prior to entry of the

* No. 13-1-9200-33.

> Plaintiff did not respond to DefendahMotion, and pursuant to Local Rule
7.1B, Defendants’ Motion is deemed unopposed. L$&.1B, NDGa.

° The Court notes that Plairitf Motion to Remand is unsigned.



September 10th Order. (Mot. to Reman@)at Plaintiff asserts further that
Defendants violated 28 U.S.C. § 144d¢s not “procur[ing] a copy odll records
[from] [the state court] proceedingsticluding the “transcript of the [oral]
hearing” where, Plaintiff assertsgttate court dismissed Colfin. (kt.2-3).
Plaintiff did not submit any evidence $apport his assedn that Defendants’
removal was untimely or procedurally defective.

On March 17, 2015, the Magistratedge issued hR&R, recommending
that Defendants’ Motion to Dismiss be granted.

The parties did not object to the R&R.
1. DISCUSSION

A. Legal Standard for Revieof a Magistrate Judge’s R&R

After conducting a careful and comfdeeview of the findings and
recommendations, a district judge magem, reject, or modify a magistrate
judge’s report and recommendation. 28 U.S.C. 8§ 636(b)(1);

Williams v. Wainwright 681 F.2d 732 (11th Cir. 1982), cert. denied

459 U.S. 1112 (1983). A disttijudge “shall make de novo determination of

! Plaintiff asserts that he “ordered artscript of [the] said [oral] hearing and

will provide it to this Court asaon as it becomes available.” (kt.2). As the
Magistrate Judge noted, Plaintiff neveit€fd] a copy of the pymised transcript,
proof of a state-court docket entry indicating that the [state] court had orally
dismissed Colfin from the cagprior to September 1@014], or even an affidavit
testifying to the factual representations emméd in his brief.”(R&R at 6).



those portions of the report or specif@posed findings or recommendations to
which objection is made.28 U.S.C. § 636(b)(1). With respect to those findings
and recommendations to which objectiongenaot been asserted, the Court must

conduct a plain error review ofdhrecord._United States v. S|adi4 F.2d 1093,

1095 (11th Cir. 1983), cert. denietb4 U.S. 1050 (1984). The parties have not
objected, or otherwise responded to, R&R and the Court thus conducts a plain
error review of the record.

B. Plaintiff's Motion to Remand

1. LegalStandard

28 U.S.C. § 1441(a) provides that “anyikaction brought in a State court
of which the district courts of the Unit&tates have original jurisdiction, may be
removed by the defendant.” The Court’s jurisdiction in this case is premised on
diversity of citizenship, which authorizésderal jurisdiction over suits between
citizens of different states where tmount in controversy exceeds $75,000.

28 U.S.C. § 1332(a). “Diversity jurisdiot, as a general ryleequires complete

diversity—every plaintiff must be diverdéeom every defendant.” Palmer v. Hosp.

Auth. of Randolph Cnty22 F.3d 1559, 1564 (11th Cir994). The parties do not

dispute that complete diversity existsiong the parties or that the amount in



controversy requirement is satisfiédPlaintiff instead argues that Defendants did
not satisfy the proceduralgeirements for removal.

An action is removable in two types cdises: “(1) those removable on the
basis of an initial pleading; and (2) thdbat later become removable on the basis

of ‘a copy of an amended pleading, motiorger or other paper.”Lowery v. Ala.

Power C0.483 F.3d 1184, 1212 (11th Cir. 2007). “[l]f the case stated by the
initial pleading is not removable, a noticeremoval may be filed within 30 days
after receipt by the defendant. of a copy of an amended pleading, motion, [or]
order . . . from which it may first be asta@ned that the case . . . has become
removable.” 28 U.S.C. § 1446(b)(3).
2.  Analysis

Magistrate Judge Baverman found that this action first became removable on
September 10, 2014, when the Supe@ourt of Cobb County dismissed WRI and
Colfin—the two Georgia Defendants—fromglaction, thus creating diversity of

citizenship among the remaining partieBecause Defendants removed the Cobb

8 Plaintiff does not dispute that Plafhis a citizen of Georgia, MERS is a

citizen of Delaware and Y@jinia, and U.S. Bank ia citizen of Minnesota.
(See[1] 11 10-12).

In his Motion to Remand, Plaintiff alleges only that Colfin—and not WRI—
was “orally dismissed” from this case priorthe September 10th Order. Even if
Plaintiff could show that Colfin was dismissed from this action prior to the



County Action to this Courdn October 10, 2014, within 30 days of the September
10th Order, Magistrataudige Baverman concludedatiremoval was timely.
Magistrate Judge Baverman recommended that Plaintiff's Motion to Remand be
denied, and the Court finds no plain error in his findings or recommendation. See
28 U.S.C. § 1446(b)(3); Paim&2 F.3d at 1564. Plaintiff's Motion to Remand is
denied.

C. Defendants’ Motion to Dismiss

1. LegalStandard

On a motion to dismiss pursuant tol&@2(b)(6) of thé-ederal Rules of
Civil Procedure, the Court must “assuthat the factual allegations in the
complaint are true and give the pl#if] the benefit of reasonable factual

inferences.”_Wooten v. Quicken Loans, 626 F.3d 1187, 1196 (11th Cir.

2010). Although reasonable inferene@e made in the plaintiff's favor,

“unwarranted deductions of fact’ are notaitted as true.” Adana v. Del Monte

Fresh Produce, N.A416 F.3d 1242, 1248 (11th C2005) (quoting S. Fla. Water

Mgmt. Dist. v. Montalvo 84 F.3d 402, 408 n.10 (1996)3imilarly, the Court is

not required to accept conclusory allegasi and legal conclusions as true. See

Am. Dental Ass’n v. Cigna Corp605 F.3d 1283, 1290 (11th Cir. 2010)

September 10th Order, diversity jurisiion could not exist until Colfimnd WRI
were dismissed. Sd#almer, 22 F.3d at 1564.




(construing Ashcroft v. Igbab56 U.S. 662 (2009); Bell Atl. Corp. v. Twombly

550 U.S. 544 (2007)).

“To survive a motion to dismiss, a colamt must contain sufficient factual
matter, accepted as true, to ‘state a clamelief that is plausible on its face.”
Igbal, 556 U.S. at 678 (quoting Twomblg50 U.S. at 570)). Mere “labels and
conclusions” are insufficient. TwomhI$50 U.S. at 555. “A claim has facial
plausibility when the plaintiff pleads faciusontent that allows the court to draw
the reasonable inference that the defentkalmble for the misconduct alleged.”
Igbal, 556 U.S. at 678 (citing TwomhIl$50 U.S. at 556). This requires more than
the “mere possibility omisconduct.”_Am. Dentalb05 F.3d at 1290 (quoting
Igbal, 556 U.S. at 679). The well-pleltegations must “nudge([] their claims
across the line from concebvia to plausible.”_ldat 1289 (quoting Twomb]y650
U.S. at 570).

2.  Analysis

Magistrate Judge Baverman found that the crux of Plaintiff’'s wrongful
foreclosure claim is based on his asserthat MERS, as grantee and nominee of
Franklin, lacked authority to assign thecBrity Deed to U.S. Bank. Magistrate

Judge Baverman found that relief cannogbented on this claim because, under

Georgia law, Plaintiff lacks standing toatlenge the Assignment, and, even if he



had standing, Georgia courts have repdategjlected the arguent that MERS, as
grantee and nominee of the original lenaannot effect assignment of a security
deed. Magistrate Judge Bavermaroramended that Plaintiff's wrongful
foreclosure claim be dismissed pursuariRtde 12(b)(6), and the Court finds no

plain error in this recommendation. 3emose v. Bank of Am. N.A740 S.E.2d

882, 884 (Ga. Ct. App. 2013); Montgomery v. Bank of A0 S.E.2d 434, 437

(Ga. Ct. App. 2013) (“the security deexpeessly conveyed title to the interests in
the security deed to MER§ave MERS the right to inke the power of sale, and
authorized MERS to assign its rightsdanterests in the security deed®).

Defendants’ Motion to Dismids required to be granted.

19 Plaintiff's claim that he “was ndn default with thdJ.S. Bank,” appears to

be based on his argument that thesignment was not valid and therefore U.S.
Bank lacked interest in the Note or Setubbeed. It does not appear, and Plaintiff
does not assert, that he is current oridas obligations. Failure to make the
proper loan payments or tender the anmtalue defeats any claim for wrongful
foreclosure. SeElarvey v. Deutsche Bank Nat'l Trust Cdlo. 1:12-cv-1612,
2012 WL 3516477, at *2 (N.D. Ga. Aut4, 2012) (“When the borrower cannot
show that the alleged injury is attrilable to the lender’s acts or omissions, the
borrower has no claim for wrongful foreclos.”); Heritage Creek Dev. Corp. v.
Colonial Bank 601 S.E. 2d 842 (Ga. Ct. App. 20@ghaintiff's injury was “solely
attributable to its own acts or omissions both before and after the foreclosure”
because it defaulted on its loan paymenitedao cure default, and did not bid on
property at foreclosure sale). Plaif$i wrongful foreclosure claim must be
dismissed for this additional reason.




[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judge Alan J. Baverman’s
Final Report and Recommendation [14NBOPTED.

IT ISFURTHER ORDERED that Plaintiff's Motion to Remand [12] is
DENIED.

IT ISFURTHER ORDERED that Defendants’ Motion to Dismiss [10]
Plaintiff's Amended Complaint GRANTED.

IT ISFURTHER ORDERED that Defendants’ Motion to Dismiss [4]
Plaintiff's original Complaint and Plaiiff's Motion for Oral Argument [6] are

DENIED ASMOOT.

SO ORDERED this 28th day of July, 2015.

Wion & . M

WILLIAM S. DUFFEY, JR. |
UNITED STATES DISTRICT JUDGE
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