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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

ROBERT BRINSON,
Plaintiff,

V.

NORMAN LARSEN, et al.,

Defendants.

CIVIL ACTION FILE
NO. 1:14-CV-3340-TWT

OPINION AND ORDER

This is a civil rights action. It is befe the Court on the Plaintiff's Motion for

Partial Summary Judgment [Doc. 24jdathe Defendants’ Motion for Summary

Judgment [Doc. 25]. For the reasons stated below, the Defendants’ Motion for

Summary Judgment [Doc. 25] is GRANTEDd the Plaintiff’'s Motion for Partial

Summary Judgment [Doc. 24] is DENIED.

|. Background

On August 3, 2011, at approximatelys0 P.M., Defendant Officer Larsen

stopped the Plaintiff, Robert Brinson f@ispeeding violation on Interstate 20 West,

near Panola RoddOfficer Larsen’s laser speed detection device put the Plaintiff's

! Defs.’” Statement of Facts | 1.
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speed at 87 miles per hour in a 65 mile per hour Zoiken Officer Larsen
approached the car initially, the Plaintiff svstuttering, his hands were shaking, and
he appeared very nervoti§he Plaintiff's driver’s licese listed an Augusta addréss.
When asked if the Augusta address wasgent, the Plaintiff responded that he
actually lived in Atlant&. When asked again about hiklaess, the Plaintiff responded
that he sometimes lived intlnta and sometimes in Augu$tat this point, given the
Plaintiff’'s inconsistent statements about his addresses, along with the fact that the
Plaintiff was nervous and in a rental caffi€r Larsen decided to ask if narcotics or
money were in the vehiclelnitially, the Plaintiff did not say anything regarding
narcotics; he judboked down and nodded arouhdt some point, the Plaintiff did
deny having narcotics in the cakVvhen asked about having a large amount of

currency in the car, the Plaintiff looked back at the vehicle then turned to Officer

? Id. 7 2.

3 Larsen Dep. at 33.

) Id.
° Id.
° Id.

! Id. at 33-34.
8 Id. at 34.
° Id.
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Larsen and said n8Based on Officer Larsen’s knéadge and experience, people
often look back at a vehicle inadvertigrwhen they have illicit substanc&fficer
Larsen testified that he had reasonabgaiion that another crime was occurring in
the vehicle because the Plaintiff was nerygase conflicting statements about where
he lived, made a target identification e&hlooking back at the vehicle, and was
driving a rental caf?

Officer Larsen asked for conseatsearch the Plaintiff's cat The Plaintiff did
not consent to a searthAt some point, once he believed another crime was
occurring, Officer Larsen call€dr backup, including a K-9 untt.Sergeant Miller
arrived on scene to provide back@fficer Larsen discussed the situation with

Sergeant Miller, and they waitdor the K-9 unit to arrivé’ Officer Summe, the K-9

10 ﬂ
1 Id. at 44.
12 Id. at 42-45.

13 Id. at 45.

14

=

1 Id. at 46-47.
16 Id. at 47.
v Id. at 48-49.
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unit officer, arrived on scene at 8:26 P\ hat was 28 minutes after Officer Larsen
had initially printed Mr. Brinson’s speeding citation at 7:58 P2 I@fficer Summe
made an independent determination tlkeaspnable suspicion existed to detain Mr.
Brinson and performed a free ahiff on Mr. Brinson’s caf’ K-9 Rocky alerted on
the passenger side of Mr. Brinson’s €aDfficer Summe then deployed K-9 Rocky
inside the car, and he alerted on the driver's side*sédter that alert, Officer
Summe searched Mr. Brinson’s car but found no contraband of any’ Kificer
Summe then searched the area aurding Mr. Brinson’s car and found no
contraband? Following this, Officer Larsenssued Mr. Brinson a Super Speeder
citation and released him on scénbir. Brinson filed this lawsuit seeking damages
under 42 U.S.C. § 1983 and state law. The Dadiats and Mr. Brinson now move for

summary judgment.

18 Id. at 89.

Yo Id.

20 Summe Dep. at 73.

2 Id. at 73-74.

22 Id. at 74.

23 Id. at 74-75.

24 Id. at 75-76.

2 Pl.’s Mot. for Summ. J., Ex. 3, p. 3.
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Il. Legal Standard

Summary judgment is appropriate only when the pleadings, depositions, and

affidavits submitted by the pisgs show no genuine issuerohterial fact exists and

that the movant is entitled to judgment as a matter ofidilve court should view the

evidence and any inferences that may l@vdrin the light most favorable to the

nonmovant’ The party seeking summary judgment must first identify grounds to

show the absence of a genuine issue of materiad®f@be burden then shifts to the

nonmovant, who must go beyond the pleadimgd present affirmative evidence to

show that a genuine issue of material fact does €xi&tmere ‘scintilla’ of evidence

supporting the opposing party’s position will rsatffice; there must be a sufficient

showing that the jury could reasonably find for that paity.”

1. Discussion

A. Fourth Amendment Claim

The Plaintiff and the Defendants move for summary judgment on the Plaintiff's

26

27

28

29

30

FED. R.Civ. P. 56(a).
Adickes v. S.H. Kress & Cp398 U.S. 144, 158-59 (1970).

Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986).

Anderson v. Liberty Lobby, Inc477 U.S. 242, 257 (1986).

Walker v. Darby 911 F.2d 1573, 1577 (11th Cir. 1990).
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claim for violation of the Fourth Amendmt. The Defendants claim they are entitled
to qualified immunity. To be entitled to difeed immunity in the Eleventh Circuit,

an officer must show that he was actirijwm the scope of hidiscretionary authority

at the time of the alleged wrongful aétnce the officer has proved that he was
within the scope of his discretionary autityrthe Plaintiff must show that the officer
violated “clearly established statutory or constitutional rights of which a reasonable
person would have knowr?'In order to establish that reasonable officer would
have known of a right, a plaintiff must sha&velopment of lawn a “concrete and
factually defined context” such thateasonable officer would know that his conduct
violated federal law? In the context of an investigatory stop and search like the one
at issue here, the issue is “whetherdfeer had arguable reasonable suspicion to
support an investigatory stoff.A law enforcement official who reasonably but
mistakenly concludes that reasonable suspits present is still entitled to qualified

immunity.”?

3 Lee v. Ferrarp284 F.3d 1188, 1194 (11th Cir. 2002).

% Harlow v. Fitzgerald457 U.S. 800, 818 (1982).
% Jackson v. Saul206 F.3d 1156, 1164-65 (11th Cir. 2000).

3 Id. at 1166.
% Id. at 1165-66.
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Here, the officers are entitled to qualifieamunity. First, the Plaintiff admits
that the Defendants were within theope of their disctgonary authority’® With
respect to the issue of reasonable suspicion, an officer must “point to specific and
articulable facts which, taken togethsith rational inferences from those facts,
reasonably warrant the intrusiofi.In the context of determining Fourth Amendment
violations in criminal motions to supgss, the Eleventh Circuit has noted that
“inconsistencies in travel plans can@iise to a reasonable suspicidhiThe inquiry
in the case of qualified immunity sets a lower bar — whether therengasable
reasonable suspicion. Here, Officer Lardestified that the Plaintiff appeared
nervous, would not make eye contact, wiasgtering, and had shaking hands during
the initial encountet’ Although the Plaintiff denies thhe was nervous at this point,
he offers no evidence to that effect. Instdealoffers a fifty-four second long video-
clip from later in the stop where limes not appear to be nervduZhe Plaintiff

admits that he informed Officer Larséimat he sometimes lived in Atlanta and

% Pl.’s Br. in Opp’n to Defs.” Mot. for Summ. J., at 9.

87 United States v. Boy¢&51 F.3d 1102, 1107 (11th Cir. 2003).
%8 Id. at 1109.
% Pl.’s Resp. to Defs.’” Statement of Facts { 4.

40 Pl.’s Resp. to Defs.” Mot. for Summ. J., at Ex. 16.
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sometimes lived in AugusfaAdditionally, when asked wather he had drugs in the
car, the Plaintiff looked back at the daefore answering, which officer training
indicates can be a target identificat@he Plaintiff's nervousness, combined with
his inconsistent travel plans, as well asfdat that he was traveling at a high rate of
speed in a rental car on a known drug corridod, the fact that he looked back at the
car before answering questions about dstents give rise to arguable reasonable
suspicion here.

Even if there were not arguable reaable suspicion here, the law in the
Eleventh Circuit is not well developed in@ncrete and factualtyefined context such
that an officer could have known that teisp would have beamlawful. The Boyce
case relied on by the Plaintiff actually suggésaésd inconsistent travel plans can give
rise to reasonable suspicitAnd although the Plaintiff cites the Supreme Court’s
2015 decision related to dog sniffs and traffic stops, a case from 2015 cannot clearly
establish law at the time of an August 2011 traffic stop.

Sergeant Miller is also entitled to qualdienmunity. The Plaintiff claims that

he saw unconstitutional conduwtd therefore should have stopped it. First, because

4 Pl.’s Resp. to Defs.” Statement of Facts { 5.
42 Larsen Dep. at 43.

3 United States v. Boy¢@&51 F.3d 1102, 1109 (11th Cir. 2003).
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this Court finds that Officer Larsen hatguable reasonable suspicion, there was no
clear constitutional violation that Sergéadiller should have stopped. Second, even
if there had been a constitutional violatitime law in the Eleventh Circuit finds only
that officers must intervento stop excessive foréeNo law in the Eleventh Circuit
clearly establishes that officers mustenvene to stop any other conduct. Sergeant
Miller is therefore entitled to qualified imumity. So too with Officer Summe. For the
same reasons as Sergeant Miller, OffiSemme was not required to intervene.
Furthermore, because Officer Larsen Aegliable reasonable suspicion, the dog sniff
conducted by Officer Summe is protectednad]. All of the officers are entitled to
gualified immunity. The Defendants’ motion for summary judgment should be granted
and the Plaintiff's motion for summary judgment should be denied.

B. State Law Claim

Officer Larsen, Sergeant Miller, ar@fficer Summe are entitled to official
immunity from the Plaintiff's claim for false imprisonment under Georgia law. The
Georgia Tort Claims Act provides thatebnstitutes the exclusive remedy for any tort
committed by a state officer or employee. A State officer or employee who commits

a tort while acting within the scope of his or her official duties or employment is not

4 Velazquez v. City of Hialeg#84 F.3d 1340, 1341 (11th Cir. 2007).

T:\ORDERS\14\Brinson\msjtwt.wpd -9-



subject to lawsuit or liability therefoP® Georgia courts have interpreted this to
provide for immunity unless an official germs a ministerial act negligently or a
discretionary act with actual maliéeThe Plaintiff concedethat the officers were
performing discretionary functions, meagithe question remaining is whether they
acted with actual malic®. The Plaintiff offers no edence whatsoever that the
Defendants acted with actual malice — sinthbt they conducted a lawful traffic stop
and then conducted a search that didraweal any evidenc&.he Defendants are
entitled to official immunity. The Defend&s’ motion for summary judgment on the
false imprisonment claim should be granted and the Plaintiff's motion for summary
judgment should be denied. Because the Court grants summary judgment for the
Defendants on all claims, the Plaintiff’'s claim for punitive damages must necessarily
fail as well.
V. Conclusion

For the reasons stated above, théebBéants’ Motion for Summary Judgment

[Doc. 25] is GRANTED and the Plaintiff's Motion for Partial Summary Judgment

[Doc. 24] is DENIED.

3 O.C.G.A. § 50-21-25.

% Roper v. Greenwgy94 Ga. 112, 113 (2013).

% Pl.’s Reply to Defs.” Resp. in Oppto Pl.’s Mot. for Partial Summ. J.,
at 13-14.
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SO ORDERED, this 10 day of November, 2015.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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