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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

REGINALD BROWN,

Petitioner, _
V. 1:14-cv-3718-WSD
GREGORY MCLAUGHLIN,
Respondent.

OPINION AND ORDER

This matter is before the Court on §lstrate Judge John K. Larkins IlI's
Final Report and Recommendation [{R&R”). The R&R recommends the
Court deny Petitioner Reginald Broven(“Petitioner”) 28 U.S.C. § 2254 petition
for a writ of habeas corpus [{JSection 2254 Petitior)”
l. BACKGROUND
A.  Facts
On October 24, 2006, Petitioner was indicted by a Fulton County grand jury

for hijacking a motor vehicle, aggravateskault with intent to rob, three counts of

! The facts are taken from the R&Rdathe record. The parties have not
objected to any specific facts in the R&and the Court finds no plain error in
them. The Court thus adopts flaets set out in the R&R. Sé&marvey v. Vaughn
993 F.2d 776, 779 n.9 (11th Cir. 1993).
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aggravated assault with a deadly weapbree counts of kidnapping, and three
counts of possession of a firearm during dtommission of a crime. ([7.8] at
13-17). A trial jury found Réioner guilty of aggravated aault with intent to rob,
two counts of aggravated assault with a deadly weapon, and one count of
kidnapping. ([7.9] at 81-82).

A summary of the evidence pegged at trial is as follows:

[A]t approximately 8:30 p.m. on @aber 3, 2006, Kurnollion Butler,
Bashona Mapp, and RoBavis, who were employees at a Family
Dollar store in East Point, drove to a nearby bank after closing the
store for the evening. Butler, was the manager of the store, got
out of her car and was walkingwtard the bank’s ATM to make a
withdrawal when she was apjpiched by [Petitioner]. [Petitioner]
pointed a gun at Butler's head andr@anded that she give him “the
deposit.” Butler understood [Petitionéo] be asking for the store’s
money, and she told him that th@ney remained at the store because
she made deposits in the morningd&etitioner] then demanded that
they return to the store Butler’'s car to get the money.

As Butler and [Petitiong entered the caMapp attempted to flee
from the scene. [Petitioner] pointdte gun at Mapp, and told her that
he would shoot her if she did ng¢t back in the car. [Petitioner]
demanded that the women throw thegll phones in the back of the
car, and he drove Butler, Mapp, abdvis back to the Family Dollar
store. [Petitioner] told the womehat he would give them some
money if they cooperatie and Butler told him that she would help
him. When they arrived at the stofeetitioner] told Butler to get the
money and then come right backthe car, but as soon as Butler
entered the store, she lockib@ door and called the police.

After Butler did not return to thear for several minutes, [Petitioner]
began driving away from the store in Butler’s car; but shortly
thereafter, he stopped the car ied on foot. Approximately two



hours later, [Petitionerjas apprehended Itye police when he
returned to the bank to retrieveshiehicle. At trial, [Petitioner’s]
defense was that Butldvlapp, and Davis wereach co-conspirators
with him in a scheme to stealomey from the Family Dollar store,
and that he could not have beamvicted of kidnapping or assaulting
the women because they were pgoaats in the attempted theft.

Brown v. State683 S.E.2d 874, 876 (Ga. Ctpp 2009). The trial court

sentenced Petitioner to twenty yeariitson on each of the four counts to run
concurrently. ([7.9] at 81) Trial counsel, Barry Hape made a motion for new
trial, which was denied.

Appellate counsel, April Williams, vgaappointed to represent Petitioner.
She filed an amended motifor new trial, which was denied, after an evidentiary
hearing, on November 8, 2008. Appellateicsel also filed a direct appeal, raising
five enumerations of error: (1) theaircourt erred in denying Petitioner’s motion
for directed verdict as to count five thfe indictment, while charged aggravated
assault of Davis, where Daviestified that Petitioner wer pointed a gun at her or
threatened to shoot her as alleged aittdictment; (2) the trial court erred in
answering a jury question incorrectly; (3¢ttrial court erred in not disclosing to
Petitioner the contents of a note from they jnefore responding to it; (4) the trial
court erred in not granting Petitioreenew trial because trial counsel was
ineffective for failing to obtain testimonydm one of the state’s witnesses that

would have shown Petitioner was in a tielaship with a female employee at the
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Family Dollar; and (5) the trial court’s sentence violated Uniform Superior Court
Rule 22.6(B). ([7.7] at9). The Cowt Appeals found the enumerated errors
regarding the jury question were not @es®d, found the remaining three claims
lacked merit, and affirmed Petitiorg convictions and sentences. Browg3
S.E.2d at 877-78.

On July 16, 2010, Petitioner filedstate habeas corpus petitipr se, in
the Superior Court of Macon Counsfleging two grounds of ineffective
assistance of appellate coehs([7.1]). On Marcty, 2013, new counsel, Scott
King and Sanford Wallack, entered ap@mes and amendéue petition, adding
several more groundg[7.2]). On August 28, 2018ye court held an evidentiary
hearing during which depositions of Petitiosdrial and appelite counsel were
entered into evidence. In a post-heatingf, Petitioner stated he would proceed
on three grounds set forth in the brief) {ie evidence of the asportation element
of kidnapping was insufficient to suppd®tétitioner’s conviction pursuant to Garza
v. State 284 Ga. 696, 702 (2008); (2) Peatrier's aggravated assault and
kidnapping counts against one of thetvns should have been merged for
sentencing; and (3) Petitioner receivedfleive assistance of appellate counsel.

([7.3] at 1).



The state habeas coadreed that Petitioner’'s aggravated assault and
kidnapping counts should hateeen merged for sentgng, but denied relief on
the other two grounds on the merits. ([J.4Dn September 22, 2014, the Georgia
Supreme Court denied Petitioner’s applicatfor a certificate of probable cause.

([7.5]).

B.  Procedural History

On November 17, 2014, Petitioner @lais Section 2254 Petition in this
Court, raising four grounds of relief: (1) trial counsel was ineffective because he
“failed to be a professional, reseaedmothing, interviewed no one, did not
include the petitioner in preparing for frieefused to prepare the petitioner to
testify, . . . was not ardaersary,” and “did not object at critical junctures during
trial”; (2) appellate counsel was iifiective because she had “no appellate
experience, call[ed] no witnesses at tharimg for new trial, fail[ed] to file a
recusal motion in the trial court, and fall® raise all constitutional grounds at the
earliest opportunity”; (3) the trial cousbmmitted errors that denied Petitioner a
constitutionally viable trial; and (4) his conviction is plain error because there was
“ample evidence of a conspirgtyput the “trial courtappeal courts, and habeas

court refused to see thisct.” ([1] at 5-10).



Respondent contends that Petitionercpdurally defaulted all of his
grounds for relief because thaye new claims not raiseéwl the state courts and
would be deemed successive if raiged second state collateral attack.

On July 18, 2016, the Magistrate Judge issued his R&Re Magistrate
Judge determined that Petitionrocedurally defaultedlaof his grounds for relief
except those alleging that appellateiesel rendered ineffective assistance by
failing to raise certain constitutional clairos appeal. The Magistrate Judge found
that Petitioner did not overcome the deference owdltketstate habeas court’s
ruling on those constitutionalaims and that Petitioner did not show a basis to
excuse the default on the other groundgétief. Accordingy, the Magistrate
Judge recommends the Court deny Petitioner's Section 2254 Petition. Petitioner
did not file any objections to the R&R.

1. DISCUSSION

A. Leqgal Standard

After conducting a careful and colafe review of the findings and
recommendations, a district judge magem, reject, or modify a magistrate

judge’s report and recommendatia28 U.S.C. § 636(b)(1); Williams

2 On January 19, 2016, this matter vgabmitted to Magistrate Judge Larkins

after Magistrate Judg@errilyn G. Brill retired.



v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A district judge

“shall make a de novo determation of those portions of the report or specified
proposed findings or recommendationsvach objection is made.” 28 U.S.C.
8§ 636(b)(1). Where, as here, natgdhas objected to the report and
recommendation, the Court conducts onplan error review of the record.

United States v. Slay14 F.2d 1093, 1095 (11th Cir. 1983) (per curiam).

B. Analysis

The Magistrate Judge determined tRatitioner procedurally defaulted all
of his grounds for relief except thoakeging that appelta counsel rendered
ineffective assistance by failing to raisertain constitutional claims on appeal.
The Magistrate Judge found that Petitiodiel not overcome the deference owed
to the state habeas court’s ruling on thoenstitutional claims and that Petitioner
did not show a basis to excuse tiefault on the other grounds for relief.

1. Procedurally Defaulted Claims

Federal habeas review is generallyréd for a claim that was procedurally
defaulted in state court. Claims can b&ad#ed in two ways First, if a claim was
not raised in state court and cannot now be raised there under state procedural law,

the claim is defaulted and barred from saviin federal court.Bailey v. Nagle

172 F.3d 1299, 1302-03 (11th Cir. 1999). In other words,



[1]f the petitioner simply never raised a claim in state court, and it is
obvious that the unexhausted claimmuld now be procedurally barred
due to a state-law procedural ddfathe federal court may foreclose
the petitioner’s filing in state court; the exhaustion requirement and
procedural default principles combine to mandate dismissal.

Id. (citations omitted). Under Georgia lawgeound for relief that is not raised on
direct appeal cannot beserted later in state cowmnless the petitioner shows

cause and prejudice for the failureréise the issue on direct appeal.

Head v. Ferrell274 Ga. 399, 401 (2001); Gaither v. GibBg7 Ga. 96, 97 (1996)
(“[Alny issue that could have been rags[on direct] apgal but was not, is
procedurally barred from consideration itafg] habeas corpus proceedings absent
a showing of adequate cause for the failio raise it earlier and a showing of
actual prejudice.” (citation omitted)). A ground for relief not raised in a state
habeas cannot be presented in anditate habeas petition unless the Constitution
requires otherwise or a judge finds that the ground could not reasonably have been
raised in the first habeas petition. O.C.G.A. § 9-14-51.

The second situation is where a claimrsyaesented to a state court and that
court rejected it on an independent adgquate state-law ground of default.

Coleman v. Thompse®m01 U.S. 722, 732-35 (1991). Claims defaulted under state

law are barred from reviely a federal courtWainwright v. Sykes433 U.S. 72,

86-87 (1977); Bailey172 F.3d at 1303.



The bar to federal habessview may be lifted ithe petitioner demonstrates
either (1) cause for the default and atprajudice from the alleged violation of
federal law; or (2) failure to con®dthe defaulted claim will result in a
fundamental miscarriage of justice, tigtthe continued incarceration of someone

who is actually innocent. Colema&)1 U.S. at 750; Murray v. Carrjef77 U.S.

478, 488-89, 495-96 (1986). To establstuse, a petitioner must show “that some
objective factor external to the defensgeéded . . . efforts to comply with the
State’s procedural rule.” Murrag77 U.S. at 488. To establish prejudice, “a
petitioner must show that there is at lemstasonable probability that the result of
the proceeding would have been differdmtl he presented his defaulted claim.

Henderson v. CampbeB53 F.3d 880, 892 (11th Cir. 2003) (citations omitted).

To prevail on a claim of actualmocence, a petitioner must “support his
allegations of constitutional error wittew reliable evidence . . . that was not
presented at trial,” thereby showindpét it is more likely than not that no
reasonable juror would have convicted hindd the new evidendeeen presented.

Schiup v. Delp513 U.S. 298, 324, 327 (1995).

The Magistrate Judge found that Petitiodiel not raise on direct appeal or
in his state habeas case the following groundselief: ineffective assistance of

trial counsel, that the trial court actidce a second prosecutor, never ruling in



Petitioner’s favor, that his convictionirsvalid because therwas “ample evidence
of a conspiracy,” or that appellateunsel was ineffective by failing to call
witnesses at his hearing for a new triafarfailing to file a recusal motion. The
Magistrate Judge noted that, because Bgatti could have raised these grounds in
his earlier state court proceedings but did hetcannot now raise them in the state
courts. (R&R at 13). Accordingly, tidagistrate Judge found that these grounds
are unexhausted and procedurally defalltem review. The Court finds no plain
error in these findings and recommendation. Slag 714 F.2d at 1095.

2. The Grounds Adjudicated on tMerits by the State Habeas
Court

Petitioner raised his ineffective assistarclaims to the ate habeas court,
and the state habeas court adjudic#itedn on the merits. Thus, Petitioner can
obtain relief on this claim only by showing that the state habeas court’s
adjudication was contrary to, or unreasonably applied, clearly established federal
law or was based on an unreasonable detetron of the facts in light of the
evidence presented in the sthtbeas court proceedings. 28U.S.C. § 2254(d).
The Magistrate Judge first noted tktze relevant habeas decision the Court
must review is the Georgia Suprer@ourt’s denial of Petitioner's CPC
application, because that was the kate court to pass on the merits of

Petitioner’s claims. Theate habeas court appli&trickland v. Washingtqri66
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U.S. 668 (1984) to Petitioner’s claim ttedpellate counsel was ineffective for
failing to raise three constitutional claimgl) trial counsel was ineffective for
failing to request a jury charge on Petitioeesole defense; (2) trial counsel was
ineffective for failing to present evidence of Petitioner’s sofertie; and (3) for
failing to challenge Petitionerlgdnapping conviction agolating due process in

light of the Georgia Supreme Cdisrdecision in Garza v. Staté70 S.E.2d 73

(Ga. 2008).

With respect to the first ground, Petitioner argued that appellate counsel
should have raised on appeal that tr@lmsel was ineffective for failing to request
a jury instruction on Petitiones’sole defense that he was not guilty of the charges
because the alleged victims were actulib/co-conspirators. The state habeas
court found that appellate counsel did act unreasonably where she reviewed the
jury charges and the jury was instructedthe presumption of innocence, burden
of proof, and that defendant’s election tmtestify cannot be held against him.
The Magistrate Judge found that, basadhe record of the state habeas
proceedings, the state court’s findingsre not unreasonable, including because
(1) trial counsel argued at length in blesing argument that Petitioner could not
be guilty of the charges because #@ifleged victims were actually his

co-conspirators, and (2) it appears fromrafs’ note that the jury understood trial
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counsel’s theory and the trial judge affechthat the jury could find Petitioner not
guilty based on that theory.

With respect to the remaining growdPetitioner argued that appellate
counsel should have asserted that triainsel was ineffective because he did not
present the testimony of two potentidtnesses, ChargeHarris and Aaron
O’Kelley. The state habeasurt found that appellatunsel was not ineffective
for failing to raise this @im where appellate counseterviewed both witnesses
and found that they could only say thatiftener was dating “a girl at the Family
Dollar'—not that Petitioner was dating onetbé victims. ([7.4] at 18). The
Magistrate Judge found that Petitioner’'s digg@ment with the state habeas court’s
resolution of his ineffective assistanclaims could not overcome the double
deference owed by a federalbeas court in this cant. (R&R at 19-20).
Accordingly, the Magistrate Judge foutidht Petitioner is not entitled to relief
under Section 2254 on his exhausted claimgaeffective assistance by appellate
counsel, and he recommends the Cdarty Petitioner’'s Section 2254 Petition.
The Court finds no plain error indke findings and recommendation, and
Petitioner’s Section 2254 #on is denied._Se8lay, 714 F.2d at 1095.

The Magistrate Judge also reconmue the Court deny a certificate of

appealability, because it is not reasogatg#batable that Petitioner procedurally
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defaulted most of his grounds fotie# and has not oveotne the deference
applicable to the state court’s rulings the other grounds. The Court finds no
plain error in these findings and recommeratg and a certificate of appealability
Is denied._SeS8lay, 714 F.2d at 1095.
[I11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judge John K. Larkins llI's
Final Report and Recommendation [12ABOPTED.

IT ISFURTHER ORDERED that Petitioner Reginald Brown’s 28 U.S.C.
§ 2254 petition for a writ of habeas corpus [IDENIED.

IT ISFURTHER ORDERED that a certificatef appealability is

DENIED.

SO ORDERED this 8th day of February, 2017.

Wikgn- b M

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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