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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

IN RE GALECTIN THERAPEUTICS, INC.
SECURITIES LITIGATION,

3:14-cv-399-RCJ

ORDER

N N N N N N

This case arises from Galectin Therapeutins,s (“Galectin”) aleged violation of the
Securities Exchange Act of 1934 (“the ExchaAg#’). This case is the consolidation of
multiple suits brought by Galectin shareholddesming that Galectin engaged in securities
fraud. There are various motiopending in this action, but tif&ourt presently addresses onl
Defendants’ Motions to Transfer @& Nos. 23, 27) the case to thertidern Districtof Georgia.
For the reasons contained herdine motions are GRANTED.

l. FACTS AND PROCEDURAL HISTORY

Galectin is a publicly-traded Nevada corgama with its principal place of business in
Norcross, Georgia. (Callicutt Decl. | 4, EQB. 23-1). Galectin is a development stage
company engaged in researching and develapiagpies for fibrotic disease and cancer.
(Compl. 1 2, ECF No. 1). As part of its busss efforts, Galectin developed GR-MD-02, “a
complex polysaccharide polymer for the treatmenivef fibrosis and fatty liver diseaselt().
Plaintiffs allege that Defend#s issued false and misleadstgtements regarding GR-MD-02

that caused Galectin’s stock to teaat artificially inflated pricesld. 1 3). Specifically, Galect
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issued a series of press releases claimiag®R-MD-02 provided cestn benefits and was
achieving exceptional results in clinical trialgl. ( 20). On July 24, 2014, an article was po

online by a company called Emerging Growth thatreed that Galectin was “nipping at [the]

heels” of its competitors in developing an effective drug for treating fatty liver disé&hsg27),

However, starting on July 25, 2014, news articles began to surface claiming that Emergi
Growth was a stock promoting company thategah hired to enticenvestors to buy its stock
(Id. 111 30-32). On July 29, 2014, an article diti&alectin Drug is a Fatty Liver Flop” was
published onTheStreet.cornlaiming that GR-MD-02 was ineffective and that Galectin had
misrepresented the drug’s succeks. { 34). As a result, Galectin’s stock prices fell by near
69%. (d. 1 36).

In response to the allegations that Emer@sngwth was hired by Galectin to inflate th
value of its stock, three separatass action lawsuits were filed this District by shareholders
of Galectin stock. Each plaifitnamed Galectin as well as Pefeaber, Galectin’s CEO, Jacl
Callicutt, Galectin’'s CFO, and James Czirr, Chairman of Galectin’s Board of Directors, a
defendants (collectively “the Clag\ction Defendants”). The plaiffs claimed that Galectin
intentionally misrepresented the success of GR-02 in violation of &ction 10(b) and Sectig
20(a) of the Exchange Act. These actions vesentually consolidated into a single case (“t
Class Action”). (Order to Consolidate, EGle. 6). Shortly there&dr, the Class Action
Defendants filed a motion to transfer venue toNbethern District of Georgia. (ECF No. 23).
Prior to filing the motion, counsel for the Classtidn Defendants contacted the attorneys of
individual plaintiffs to determine whether tptintiffs would oppose the transfer. (Lee Decl.
15, ECF No. 23-2). Counsel indicated tthegtir clients did nboppose a transfend(). Based

on this exchange, the Class Action Defendamisesented that themotion was “unopposed.”
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Meanwhile, two other Galectin shareholdeesh filed a derivative lawsuit against
Galectin’s executive officers and members of itau8loof Directors (collgovely “the Derivative

Action Defendants”), including TrabeCallicutt, and Czirr, clainmg a violation of Section 14

a)

of the Exchange Act and a breach of fiduciaryielu These cases were also consolidated and

transferred to this Couftthe Derivative Action”). Eee Hasbrouck v. Traber et,alo. 3:14-cv;
402-RCJ-WGC, ECF Nos. 32, 33). The Derivathation Defendants also filed a motion to
transfer venue in the Derivative Action. (ECF 123). As with the first motion, this motion w
represented as “unopposed” because counsel fptahmiffs in the Derivative Action indicate
that their clients did not opposiee transfer. (Lee Decl. Il 1 ECF No. 27-2). However, on
October 2, 2014, an opposition to both motionsaasfer was filed by the Castillo Group. (E
No. 43). The Castillo Group was not a filing plaini any of the original lawsuits that were
consolidated, but it currdg seeks to be “lead plaintiff” in the Class Action. The Castillo G
claims that its status as a pdtahclass member and lead plgfihin the Class Action gives it
standing to oppose transfer iret@lass Action. The CastilBroup does not explain how it ha
standing to challenge the Deative Action Defendants’ matn to transfer. The Court,
nevertheless, will consider its arguments.
. LEGAL STANDARD

Under Section 1404(a), the distrariurt has discretion “to adjlicate motions for trans
according to an ‘individualized, case-by-casesideration of convenience and fairness.”
Stewart Org., Inc. v. Ricoh Corpl87 U.S. 22, 29 (1988) (citation omitted). “The statute hg
two requirements on its face: (1) that the distiacivhich defendants seek to have the action

transferred is one in which the action might hagen brought, and (2) thtite transfer be for

the convenience of parties and witness@sl, in the interest of justiceRmazon.com v. Cenda
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Corp, 404 F. Supp. 2d 1256, 1259 (W.D. Wash. 2005). The burden is on the party requ
transfer to demonstrate that these requirements ar€pramodity Futures Trading Comm’n
Savage611 F.2d 270, 279 (9th Cir. 1979).

A motion to transfer venue “requires the court to weigh multiple factors in its

determination whether transfer ispappriate in a particular caseJones v. GNC Franchising,

Inc., 211 F.3d 495, 498 (9th Cir. 2000). Factorsdnsider include “(1) the location where the

relevant agreements were negotiated and executed, (2) the state that is most familiar wit
governing law, (3) the plaintiff's choice of forurf®) the respecter parties’ contacts with the
forum, (5) the contacts relating to the plaingf€ause of action in the chosen forum, (6) the
differences in the costs of litigation in the twoums, (7) the availability of compulsory procs
to compel attendance of unwilling non-party witnessad (8) the ease of access to sources
proof.” Id. A court considering transf may also weigh the “intest of conserving judicial
resources and practical considerations which will facilitate &rf@salution of the litigation in
an expeditious and inexpensive manndRgiffin v. Microsoft Corp.104 F. Supp. 2d 48, 55
(D.D.C. 2000) (quotingdarris v. Republic Airlines699 F. Supp. 961, 962 (D.D.C. 1988)).
[ll.  DISCUSSION

Although both the Class Action and the Derivative Action are filed under the sameg

number, they are technically tvgeparate cases with a comnfiactual nexus. Accordingly, the

Court considers each motion separately to determvimether transfer is warranted in either ¢
A. Motion to Transfer the Class Action (ECF No. 23)
“The ‘preliminary inquiry is whether the acticought to be trangfed is one that migh
have been brought inghransferee court.Th re ArtheroGenics Sec. LitigNo. 05 Civ. 00061,

2006 WL 851708, at *2 (S.D.N.Y. Mar. 31, 2006) (aaatomitted). The Exchange Act allow
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for venue in any district “whene the defendant is found or a inhabitant or transacts

business.” 15 U.S.C. § 78aa. Galectin’s principal place of business is located in the Nor

District of Georgia and it ceritaly transacts business ther&ccordingly, the Class Action could

have been brought in that district. Therefdine, Court finds that the Class Action pending ir
this District “might have beebrought” in the Northern Distriaf Georgia. 28 U.S.C. 8 1404(
The Court now addresses whether a transferdvoelfor the convenience of the parties and
the interests of justicdmazon.con404 F. Supp. 2d at 1259.
1. Convenience of the parties

The Class Action Defendants argue thatNloethern District of Georgia is the forum
most convenient to the partiestims litigation. The Court agreedMost importantly, Galectin’
headquarters and principal place of busineksxceted in Norcross, Georgia. Traber and
Callicutt are also residents of Georgia. Gateftirther claims that it has no employees in
Nevada and that all other employees that magmi@lly assist with thisitigation are likewise
located in Georgia. (Callcutt Decl. 1 5-6).fdot, of all the Class Amn Defendants, it appe
that only Czirr lives outside ®egia, though he does not live Nevada. Indeed, if the Class
Action Defendants were required to defend thdwesein Nevada, there is a “real risk of
disrupting company operations” due to theoamt of travel that may be necessdnyre Hanger
Orthopedic Grp., Inc. Sec. Litigd18 F. Supp. 2d 164, 169 (E.D.N.Y. 2006) (finding
convenience of the parties a compelling reasotrédmsfer where the individual defendants n
up the core of the company’s senior management).

On the other hand, it is unlikely that thevould be any inconvenience imposed on th
plaintiffs in the Class Action if it were transfed to Georgia. Because this case involves th

alleged violation of federal securities lalmg a publicly-traded congmy, the plaintiffs will
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presumably be located all over the coun8ge id(citation omitted) (stating that lead plaintiff

in a class action “are simply representatives htative class that will kiely be ‘geographicall

dispersed throughout the United States™). The potebdiversity of the plaitiffs’ locations thu

[72]

S

indicates that Georgia and Nevaata likely of equal conveniencéloreover, it does not appear

from the record that any of tlfiding plaintiffs residein Nevada. The Castillo Group asserts
it finds this District to be m&t convenient and would preferlibgate the case in Nevada.
However, the Castillo Group is not currently aiptiff in any of the consolidated cases.

Although it hopes to be named lead plaintiftiie Class Action, the Castillo Group is curren

hat

ly

in the exact same position as a number of otherpy and individuals also seeking to be named

lead in this case against GalactSince lead plaintiff's choicef forum is given only moderate

weight when considering a motionttansfer a class action lawsigge In re AtheroGenigcs
2006 WL 851708, at *3, the Castilldroup’s preference is even less controlling. Moreover
Castillo Group does not claim to reside in Nevadal it does not explain why it finds Nevad
be the more convenient forum. Thus, the Couaddithat the Castillo ®up’s choice of forum
deserves little weight. Therefotbe Court finds that this factareighs in favor of transfer.
2. Convenience of the witnesses

“The convenience of the withesses is usuiléymost important factor to consider in
deciding whether to &ansfer an action.Ih re Yahoo! Ing.No. CV 07-3125CAS, 2008 WL
707405, at *3 (C.D. Cal. Mar. 10, 2008). Twinesses identifietly the Class Action
Defendants include a number of Galectin employak®f whom are residents of Georgia. A
as previously stated Traber and Callicutt, windoubtedly will be key witrgses in this case,
both residents of Georgia. Indeed, all potentidéthesses in the Class Action that have been

identified live either in or near Georgi&geCallicutt Decl. 1 4-5). Tdispute this point, the
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Castillo Group asserts that employees of EmerGirmyvth are also likely witnesses in this cg
and that Emerging Growth is a Montana compaiti its employees reding in Montana. The
Castillo Group, however, offers no declaration®ther evidence to support these claims.
Nevertheless, even if these assertions aeednd Emerging Growth employees are called a
witnesses in the Class Actidiere is little diffeence in conveniendsetween boarding a
Reno-bound flight and boarding atl#@nta-bound flight beyond the trahtime itself. Therefor
this factor weighs in favor of transfer as well.
3. Interest of Justice
a. Plaintiff's choice of forum

The plaintiff's choice of forumiuld be given considerable weighbu v. Belzberg

834 F.2d 730, 739 (9th Cir. 1987), and the burdstsmeith the defendant to demonstrate a

“strong showing of inconvenience to warrapietting the plaintiff's choice of forumDecker

se

1%}

Coal Co. v. Commonwealth Edison G805 F.2d 834, 843 (9th Cir. 1986). But if the operative

facts have not occurred in the plaintiff's forurihchoice and the forum bano particular interes
in the parties or the subject mattd the case, “the plaintiff’shoice is entitled only to minima
consideration.’Pac. Car & Foundry Co. v. Pencé03 F.2d 949, 954 (9th Cir. 1968). Moreo
“when an individual brings a deritrae suit or represents a clatise named plaintiff’'s choice ¢
forum is given less weightl’ou v, 834 F.2d at 739.

In this case, the various paiffs who filed theinitial lawsuits do not oppose the trans
of venue. Counsel to eachtbbse plaintiffs affirmativelyepresented to the Class Action
Defendants that their clients do not plan to challenge the trarSéet.€e Decl. | 1 5). If the
filing plaintiffs themselves anmdifferent to this Court retaing the Class Action, then it is

difficult to argue that their original choice toesin this forum deserves deference. Moreove
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even if the Castillo Group had been selectetthasead plaintiff before the Court ruled on thig
motion to transfer, its choé of venue would be acced only moderate weightee In re
Nematron Corp. Sec. Litig30 F. Supp. 2d 397, 405 (S.D.N.Y. 1998). Thus, the plaintiffs’
choice of forum is a neutral factor here.
b. Additional considerations

All additional considerations asgther neutral or weigh in favaf transfer in this case
First, the location of releva documents favors transf&ee Jone211 F.3d at 498 (identifying
ease of access to sources of proof as a relevant ta the transfer atysis). “Although the
location of relevant documents may be a@ilsignificance in light of modern copying and
reproduction technologies, it nonethes retains at least some valece to the venue inquirylii
re Yahoo! Inc.2008 WL 707405 at *9 (citation omitted). Here, the documents that will be
required in this case are located either in bapg at Galectin’s offies in Georgia or are
electronically stored on servers there. (Calliexgtl. § 8). There will be, therefore, some
measure of increased costs to provide access to relevant documents and records ifsievada.
In re Nematron30 F. Supp. 2d at 404 (finding thaetlocation of documents in Michigan
favored transfer since extraste would be incurred to copyd ship the documents to New
York). Second, Georgia is thfactual center of this caselfi re AtheroGenics2006 WL
851708, at *3. In securities fraud actions, “[mdigresentations and omissions are deemed [to
‘occur’ in the district where they are transmiitter withheld, not where they are received.te
Nematron 30 F. Supp. 2d at 404 (citation omitted). Héene press releases that contained the
alleged misrepresentations were all preparetidisseminated from Gakat's headquarters in
Georgia. (Callcutt Decl. § 7). Third, Nevadatnnection with this litigation is minimal.

Galectin is a Nevada corporatidiyt that is where the connectitimthis forum ends. Galectin
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claims to have no employees located in theesaatl the record does notlicate that Galectin
conducts any more business in Nevada than in drgr state. Certainly, Nevada has an intg

in adjudicating a case involvirtge misrepresentations maalea company organized under it

rest

S

laws. However, the Court findsat Georgia’s interests are sommat greater. Galectin operates

its business within Georgia and issued the atlagesrepresentations froits headquarters in
Georgia. Thus, in addition tts interest in adjudicating treleged unlawful behavior of a
company that conducts business within its bordeesyrgia is also the “cégr of gravity” in this
caseSee In re McDermott Int’l, IncNo. 08 Civ. 9943 (DC), 2009 WL 1010039, at *5
(S.D.N.Y. Apr. 13, 2009) (holding #t transfer was appropriate @re the press release at iss

was “generated and disseminated” from the transferee district).

Fourth, both forums are familiar with the appble law. Since the Class Action alleges

violations of the Exchange Act, the federal counteither district would have equal familiarit
with the law. Thus, this factor is neutraltaghe Class Action. fh, the availability of
compulsory processes to compel non-party witreesskkewise a neutrahttor in this case.
Neither party has identified ampptential non-party witness that would be unwilling to testify
this case. And even if the Castillo Group adyjtleat employees of Emerging Growth are like
to be called as witnesses, nothin the record indicates this Court would be in a better
position to issue a subpoena tMantana resident than a courtthe Northern District of
Georgia.SeeFed. R. Civ. P. 45(c)(1)(A) (stating treatourt may “command a person to atte
trial, hearing, or deposition only within 100 ndlef where the person resides, is employed ¢

regularly transacts business”).
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Based on the foregoing, the Countjts discretion, finds thdtansferring this case to th
Northern District of Georgia se#g the convenience of the partiesl ghe witnesses, and is in
interest of justice. Therefore, Galectin’stioa to transfer the C&s Action is GRANTED.

B. Motion to Transfer the Derivative Action (ECF No. 27)

As previously stated, when a court conssdemotion to transfer venue, it must first
determine whether the pending action could Haeen brought in the transferee distrintre
ArtheroGenics2006 WL 851708, at *2. Since there isopposition to the Derivative Action
Defendants’ motion, the Courtm®t presented with any argumeiais to why the Derivative
Action could not have been filed the Northern District of Georgia.Based on the Court’s ov
review of the complaints in thadividual consolidated casesgtie does not appear to be anyj
reason why a federal court in tNerthern District of Georgiaould not exercise jurisdiction
over the Derivative Action or the individual Deative Action Defendants. Therefore, the Cq
finds that the Derivative Action cadlihave been brought in Georgiee28 U.S.C. § 1404(a).

1. Convenience of the parties and witnesses

The arguments under the Derivative Actiontiatato the convenienoaf the parties an
the witnesses are essentially itleal to those evaluated undeetmotion to transfer the Class
Action. One variation that the Court notes is kbcation of a few members of Galectin’s Boq
of Directors who are defendantstire Derivative Action. In adtion to Traber, Callicutt, and
Czirr, the Derivative Action Defendants are caoms@d of Rod Martin, Gilbert Amelio, Steven
Prelack, Kevin Freeman, Arthur Greenberg, John Mauldin, Paul Pressler, and Marc Ses
Hasbrouck v. Traber et alCompl., ECF No. 1). Amelional Greenberg are both citizens of
California, while Freeman, Mauldiand Pressler reside in Texasl. 1 23-25, 27, 29). Czirr

resides in Idahold. § 21). Further, Martin is a citizexi Florida, Prelacks a citizen of

! The Castillo Group does not address this point in its general opposition to transferring venue.
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Massachusetts, and Rubiraigitizen of New Jerseyid 11 28-30). Thus, with the exceptior|
Amelio, Greenburg, and Czirr the Derivative ActiDefendants are locaksignificantly closer
to Georgia than to Nevada. The plaintiffs ie erivative Action are ab located in different
states, with at least onegpttiff residing in Ohio. Id. 1 18). It therefore appears that Georgia
would be just as convenient a forum for thaiptiffs in the Derivéive Action as for the
Derivative Action Defendants.

Likewise, Georgia is a more conveniéotum for the potentiavitnesses in the
Derivative Action. Traber and @igutt will likely be key witnesses in the Derivative Action i
they reside in Georgia. [though Czirr and the other Board mbers, who are also probable
witnesses in this case, are scattered acrostirdry, they must ndind Georgia to be an
inconvenient forum because thegllectively have requestddat the Court transfer the
Derivative Action to thatlistrict. Once agaimo other witnesses areeiatified that might find
Nevada a more convenient forum than Geordiaerefore, these factors weigh in favor of
transfer.

2. Interest of Justice

The analysis of whether transferring theriative Action would ben the interest of
justice is quite similar to thanalysis the Court conducted unttez Class Action. As with clag
action lawsuits, the plaintiff'shoice of forum in a derivaté/suit is given little weightSee Lou
834 F.2d at 739. The Court finds this to be alittore true where the filing plaintiffs do not
oppose a transferséelLee Decl. Il § 4), and where thamsferee forum appears to be more
convenient for both the Derivativiction Defendants and the potentidtnesses. Therefore,

plaintiffs’ choice of forum in tts case is a neutral factor.
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Beyond the additional considerations th&t @ourt discussed its analysis under the

Class Action, the Court identifies two moefors that influence vether transferring the

Derivative Action would be appropte. First, since the Court finds that transferring the Class

Action to Georgia serves the parties, the witnessas$ the interest of justice, it makes sense

transfer this case as well so thatltiple forums are not decidingnsilar, if not identical, factual

and legal question§ee Amazon.cqm04 F. Supp. 2d at 1261 (citatiomitted) (stating that tf
“[l]itigation of relatedclaims in the same tribunal is strongly favored because it facilitates
efficient, economical and expeditious pre-tpabceedings and discovery and avoids duplici

litigation and inconsistent results”). Whether&&éin made misrepresentations or omission

to

e

ous

3

regarding GR-MD-02 will be central to the Clasion, and that issue will also have important

bearing on whether the Derivagi Action Defendants breach#wkir fiduciary duties.
Accordingly, the Court finds that the Cla&stion and the Derivative Action “are similar enot
that they should be considered by the samet @wrder to conserve judicial resources and
prevent inconsistent rulingsld. Therefore, this factor vighs in favor of transfer.

Second, while the Class Action deals primawith Sections 10(b) and 20(a) of the
Exchange Act, the Derivative Action will presumably involve elements of Nevada law reg
the fiduciary duties of corporate officers and directors. This Court is undoubtedly more f
with Nevada law than the Néwrn District of GeorgiaSee Jone11 F.3d at 498 (identifying
familiarity with the controlling la as a factor to consider when determining whether transf
venue is appropriate). Neverthede “other federal courts are fultapable of applying [Nevad
law.” Foster v. Nationwide Mut. Ins. CdNo. C 07-04928 SI, 2007 WL 4410408, at *6 (N.D

Cal. Dec. 14, 2007). If this case were transferred, the Court sees nowbgsafederal court
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Georgia could not effectively relse the supplemental issues inistbase that are controlled b
Nevada law. Thus, this facteither weighs against transfer or is neutral to the analysis.

After reviewing the aforementioned factorghms case, the Court determines, in its
discretion, that transferring thiZerivative Action would also beserve the convenience of thg
parties, the convenience thie witnesses, and the interesjusttice. Therefore, the Derivative
Action Defendants’ motion to transfer venue is GRANTED.

CONCLUSION

IT IS HEREBY ORDERED that the Class than Defendants’ Motion to Transfer (EC
No. 23) is GRANTED.

IT IS FURTHER ORDERED that the Derivative Action DefendaMstion to Transfer
(ECF No. 27) is also GRANTED.

IT IS FURTHER ORDERED that the ClerkedhTRANSFER the consolidated cases

the Northern District of Gegra and to close the case adrmstratively in this District.

IT 1S SO ORDERED.

|Dated: January 5, 2015

174

ROBERT £ fJONES
United Stateg District Judge
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