Bellagio, LLC v. Kerr Doc. 8

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
IN RE:
GIORGIO MEDICI

‘ 1:12-bk-37154-BEM

Debtor. Chapter 7

BELLAGIO, LLC,
Appellant,
V. 1:15-cv-237-WSD

JEFFREY K. KERR, Trustee,
Appellee.

OPINION AND ORDER

This matter 1s before the Court on Appellant Bellagio, LLC’s (“Bellagio™)
Motion for Leave to Appeal [2] (“Motion for Leave™) and Motion to Supplement
its Motion for Leave [6] (“Motion to Supplement”).

L BACKGROUND
On July 6, 2012, Giorgio Medici (the “Debtor”) filed a voluntary petition for

relief under Chapter 7 of the Bankruptcy Code, 11 U.S.C. § 101 et seq., in the

United States Bankruptcy Court for the Northern District of Georgia (the
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“Bankruptcy Court”)! Jeffrey K. Kerr (the “Trustee\vas appointed as Chapter 7
Trustee.

On June 30, 2014, the Trustee initiatedadversary action against Bellagio
to avoid and recover $258,400 in transfeede by the Debtor to Bellagio between
October 7, 2011 and June 1, 2@i2suant to 11 U.S.C. §§ 548, 55@n August
26, 2014, Bellagio filed its Motion to @nsfer Venue (“Motion to Transfer”),
requesting that the Bankruptcy Court transfer the Adversary Action to the United
States Bankruptcy Court for the Distr@ft Nevada on the grounds that: (i) the
transfers the Trustee seeks to avoid occurrétevada; (ii) the instant controversy
Is entrenched in Nevada gaming regulatiand laws; (iii) a majority of withesses
that would be called to testify currentigside in Nevada and are unwilling to
travel to Georgia; (iv) the Trustee caniBakire local counsein Nevada; and, (v)
most of the necessary documentary proedded to put on a case is in Nevada.
The Trustee opposed the Motion to Tramsarguing that: (i) any documentary
proof is likely to be available electronicglif) it will be detrimental to the estate
for Trustee to hire local counsel in Nehaa (iii) that any witnesses needed to

testify living in Nevada would be empjees of Bellagio and as such may be

In re: Giorgio Medigci 1:12-bk-37154-BEM.
2 Kerr v. Bellagio, LLC(In re: Giorgio Medig), 1:14-ap-5201-BEM (the
“Adversary Action”).




compelled to testify as party witnessesg a(iv) Georgia has an interest in the
proceeding as Medici chose to file his petition in Georgia.

On January 12, 2015, the Bankryp@ourt, considering whether transfer
was required in the interest of justice or for the convenience of the parties, denied
Bellagio’s Motion to Transfer. On January 26, 2013|&8go filed this
interlocutory appeal of the Bankruptcy Ctsidecision, and its Motion for Leave.

On March 25, 2015, Belggo filed its Motion to Supplement.

1. DISCUSSION

A. Leqgal Standard

District Courts have jurisdictioto hear interlocutory appeals from
bankruptcy proceedings. 28 U.S.C. 8 H§&). The standard for permitting
interlocutory appeal under gam 158(a)(3) is not set forth by statute, and courts

look to 28 U.S.C. 8§ 1292(b) for guidance. $Hwrter Co. v. Prudential Ins. Co. of

Am., 778 F.2d 617, 620 n.5 (11th Cir. 1989)he Court will only grant an
interlocutory appeal from the Bankrupt€purt if: (i) there is a controlling
guestion of law at issue; (2) there is dabsial ground for difference of opinion in
that question of law; and (3) the a&ab may advance thiermination of the

litigation. 28 U.S.C. § 1292(b); Nf@rlin v. Conseco Servs., L,G81 F.3d 1251,




1257 (11th Cir. 2004); In re Allied Holdings, In876 B.R. 351, 358 (N.D. Ga.

2007).

The controlling question of law should Bgure question of law, rather than
a mixed question of law and fact tlwdten arises from orders denying summary
judgment. _McFarlin381 F.3d at 1258. The “appsatere intended, and should
be reserved, for situations in whicletbourt of appeals can rule on a pure,
controlling question of law without hawj to delve beyond the surface of the
record in order to determine the facts.” &1259. Although the appeal does not
need fully to terminate litigation, it mustake a substantial step toward resolution

of the case. Id.

B. Analysis

The Bankruptcy Court considered Bellagi Motion to Transfer pursuant to
28 U.S.C. 8§ 1412, which provides that a tdct court may transfer a case or
proceeding under title 11 to a district coiant another district, in the interest of
justice or for the convenience of the i@s,” and Rule 7087 of the Federal Rules
of Bankruptcy Procedure, which providg¢s]n motion and after a hearing, the
court may transfer an adversary proceedingny part thereof to another district

pursuant to 28 U.S.C. § 1412 .. ... 28U.S.C. § 1412; Fe®. Bankr. P. 7087.



The factors a court musbnsider when deciding wekher to transfer a case
in the interest of justice in th@wtext of a bankruptcy proceeding include:

(a) The economics of the estate administration;

(b) The presumption in favor of the “home court;”

(c) Judicial efficiency;

(d) The ability to receive a fair trial;

(e) The state's interest in having&b controversies decided within its
borders, by those familiar with its laws;

(f) The enforceability of any judgment rendered;

(g) The Plaintiff's original choice of forum

Cooper v. Daimler AGNo. 09-cv-2510-RWS, 2009 WL 4730319, at *4 (N.D. Ga.

Dec. 3, 2009). In determining whethetttansfer a case for the convenience of the
parties, a court must consider the:

(a) Location of the plaintiff and defendant

(b) Ease of access to necessary proof

(c) Convenience of withesses

(d) Availability of subpoena peer for the unwilling witnesses
(e) Expense related to obtaining withesses

E.g. Inre Bruno's, In¢.227 B.R. 311, 325 (Bkr. N.D. Ala. 1998)

The Court notes that neither analyisia “pure question of law,” insofar as
the Court would be required to reviewethinderlying factual record to determine
whether the Bankruptcy Coystoperly concluded that transfer of the Adversary
Action was not required by 28 U.S.C. § 14E&llagio, in its Motion for Leave,
acknowledges that the issue on appealnsixed determinain of law and fact,

and spends several pagietailing the Bankrupta@ourt’s alleged factual



mistakes. (SeMlotion for Leave at 7-10) see algb at 4) (“The pivotal issue on
appeal is whether the Court’s numerousmsrio matters of fact and law, as set
forth below, require reversaf the Order and transfef the Adversary Proceeding
to the District of Nevada.”); (see algh at 11) (“The Bankruptcy Court committed
multiple significant errors ofaict and law that deprived tiparties of a fair analysis
of Bellagio’s Motion to Transfer.”). TédnCourt thus concludes that Bellagio’s
interlocutory appeal does not containaatrolling, pure question of law, but rather
a “mixed question of law and fact,” wadin would require the Court to “delve
beyond the surface of the record in ordedétermine the facts . . . .” McFarlin
381 F.3d at 1258-589.

The Court also notes that the grantaidghis appeal would not advance the
termination of the litigation, or make asybstantial step toward the resolution of
this case, because if t®urt heard Bellagio’s appeal, it would only determine
whether the Adversary Action wouldqueed in Georgia or Nevada. See
McFarlin, 381 F.3d at 1258-59. It would not asubstantial step toward the

resolution of the case.

3 Having concluded that no controlling gtien of law presents itself in this

interlocutory appeal, theddrt concludes that there is no “substantial ground for a
difference of opinion in tht question of law.”_Se28 U.S.C. § 1292(b); McFarlin
381 F.3d at 1257.



The Court concludes that Bellagio’seriocutory appeal does not raise a
controlling question of law or advancesttermination of the Adversary Action,
and thus leave to appeal is not warranted. 28ed.S.C. §1292(b); McFarlir381
F.3d at 1257-59.

[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Appellant Bellagio, LLC’s Motion for
Leave to Appeal [2] IDENIED.

IT ISFURTHER ORDERED that Appellant Bellagio, LLC’s Motion to

Supplement its Motion for Leave [6] BENIED ASMOOT.*

SO ORDERED this 13th day of May, 2015.

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE

4 The Court notes that Bellagio’s KMaon to Supplement contained additional

factual issues that it belied were relevant to the Court’s decision on its Motion

for Leave. The Court, hawy concluded that the factual inquiry needed to resolve
this interlocutory appeal necessitated the denial of leave to appeal, concludes that
Bellagio need not supplement its Motion for Leave.



