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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

JEFFREY L. POMBERT,

Plaintiff,

V.

GLOCK, INC., et al.,

Defendants.

ATLANTA DIVISION

CIVIL ACTION FILE
NO. 1:15-CV-723-TWT

OPINION AND ORDER

This is a malicious prosecution and@ action. The Plaintiff Jeffrey L.

Pombert claims that the Defendants orttagésd a malicious prosecution of him to

further their purported criminal enterpriaad racketeering activity. It is before the

Court on the Defendant James M. DertlseMotion to Dismiss [Doc. 22], the

Defendant Robert T. Core’s Motion @ismiss [Doc. 24], and the Defendants

Consultinvest, Inc., Glock, Inc., andhh F. Renzulli’'s Motion to Dismiss [Doc. 23

& 25]. For the reasons set forth below, befendant James M. Deichert’'s Motion to

Dismiss [Doc. 22] is GRANTE, the Defendant Robert Tore’s Motion to Dismiss

[Doc. 24] is GRANTED in part andENIED in part, and the Defendants
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Consultinvest, Inc., Glock, Inc., andhh F. Renzulli’'s Motion to Dismiss [Doc. 23
& 25] is GRANTED in part and DENIED in part.
|. Background

This case arises out of a supposdélygthy and complicated racketeering
scheme that eventually led to the allegedalicious prosecution of the Plaintiff. The
Defendant Glock, Inc. is ord the most profitable firearms distributors in the wdrld.
With its corporate headquarters in Smyrna, Georgia, Glock, Inc. sells firearms
manufactured by Glock Ges.m.b.H, an Austrian corporat{®aston Glock Sr., the
founder of Glock, Inc.’s Austrian pareabmpany, purportedly exercises complete
control over Glock, Inc. and its related entifi&om the 1980s until 2009, Glock Sr.
and Charles Ewert created and managetiGheck Structure,” a group of corporate
entities that Glock Sr. and Ewert supposemigd to facilitate a racketeering scheéme.
More specifically, the Plaintiff alleges thidie Glock Structure was used to “siphon,

divert, and hide monies and assetsbtlgh sham transactions and companiest

! Compl. ¥ 38.

2 Id. 1 39.

3 Id. 7 16.

4 Id. 11 44, 48-49.
> Id. 11 45, 53, 61.
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example, the Defendant Consultinvest, a @eocorporation, is a real estate holding
company that allegedly collects fidulent rents from other Glock entities.

Ewert’s relationship with Glock Srnded in the summer of 1999 when Glock
Sr. was assaulted durindailed assassination attenigEwert was implicated in the
assassination pl8tEwert and Glock Sr. then becaemabroiled in degal battle over
control of the Glock Structure. To assishis legal battle witliewert and to guide the
Glock Structure through impending legaldatax investigations, Glock Sr. hired
James R. Harper, IfIHarper negotiated his fees withd submitted all of his bills for
the investigation to Paul Jannuzadpng-time Glock, Inc. attornéHarper hired
“over a dozen lawyers, accountants, secysgysonnel” to assist him, forming an

extensive investigation teathln 2001, Harper retained the Plaintiff to be part of his

° Id. 1 59.
! Id. 1 68.
8 Id. 1 69.

° Id. 19 72, 75.
10 Id. 11 86-88.
t Id. 1 78.
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team*? The Plaintiff's primary role in thenvestigation was to develop a strategy to
defeat Ewert’s claim to Taziria,ammpany within the Glock Structutg.

Harper’s investigation lasted from 2000 to 2003, during which time the team
uncovered Glock Sr. and Ewsrracketeering schent&éThe racketeering scheme
purportedly laundered “a poot of Glock Inc. revenw through “phony marketing
and ‘support’ companies, and transfersaaddlition millions through Consultinvest,”
violating “various laws against xaevasion, money laundering, efé.'Harper,
concerned with Glock Sr.’s ilgal activities, advised him fally cooperate with law
enforcement officials in their investigatiotfsGlock Sr. initially ageed to cooperate,
but, in 2003, reversed his ptisn and allegedly continugd conceal and perpetuate
the racketeering schenteRecognizing that Glock Sr. waot going to cooperate with
law enforcement authorities, Heer quit the investigatiotf.Glock Sr. then hired the

Defendant James DeicheriGaorgia attorney, to instige a criminal prosecution of

12 Id. 1 105.

13 Id.

14 Id. 11 96-97.

15 Id. 11 97-98.

16 Id. 1 127.

o Id. 11 160, 163.
18 Id. 1 165.
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Harper as well as twather former employeé8in June of 2007, the Defendants John
Renzulliand Deichert filed a criminal complaagainst Harper in the City of Smyrna,
Georgia?® In support of the criminal complairDeichert sent a letter to the City of
Smyrna that purportedly falsely accused Harpermbé alia, overbilling for work
that was never performétiAdditionally, the Plaintiff Heges that Renzulli attempted
to implicate Harper through questioning tder.’s former personal attorney, Peter
Manown??

In 2007 or 2008, Glock Sr. hired anotla¢iorney, the Defendant Robert Core,
to pursue the prosecution of both Harper and the Plaihfifie Plaintiff alleges that
Core, along with Deicherinal Renzulli, directed andatrolled the prosecution and
withheld extensive eviehce from the prosecutiéhThe Plaintiff further alleges that
police officer Ramon Harrison and prosecutoinn Butters entered into a conspiracy

with the Defendants to assist themthwtheir extensive evidence tampering

19 Id. 1 173.
20 Id. 1 177.
2t Id. 1 178.

22 Id. 19171, 185-86.
23 Id. 1 182.
24 Id. 11 191, 197.
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campaigrf> The Plaintiff was indicted on Janu&@¥, 2010. On the following day, the
Plaintiff was arrested and charged witisappropriating Glock Structure funds and
racketeering® On March 14, 2013, ¢hCobb County District Attorney dropped all of
the charges against Hargerd the Plaintiff through molle prosequi.?” The Plaintiff
brought suit against the Defendants on Marth2015. He alleges that all charges
against him were “based on the falsifie@dence, influenced witnesses, evidence
either destroyed or withheld by the GkoStructure and Enterprise, and misleading
statements of Glock, Sr. and Defendaitsmg with those of Harrison and Buttef8.”
Based on these allegations, the Pl#irdgsserts claims for state law and § 1983
malicious prosecution and Georgia RICO. The Defendants move to dismiss.
Il. Legal Standard

A complaint should be dismissed under Rule 12(b)(6) only where it appears that

the facts alleged fail to staae‘plausible” claim for relief? A complaint may survive

a motion to dismiss for failure to state aiol, however, evenifis “improbable” that

25 Id. 111 24-25, 191-92.

% 1d. 1 202; Defs. Consultinvest, et al.’s Mot. to Dismiss, Ex. A.
27 Compl. § 206; Defs. Consultinvest, et al.’s Mot. to Dismiss, Ex. B.
2 Compl. § 204.

2 Ashcroft v. Igba) 129 S.Ct. 1937, 1949 (2009)%5FR. Gv. P. 12(b)(6).
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a plaintiff would be able to prove thos&cts; even if the possibility of recovery is
extremely “remote and unlikely?In ruling on a motion to dismiss, the court must
accept the facts pleadedthe complaint as true andrmstrue them in the light most
favorable to the plaintiff! Generally, notice pleading iff that is required for a valid
complaint®* Under notice pleading, the plaiifitheed only givethe defendant fair

notice of the plaintiff's claim and the grounds upon which it ré€sts.

%0 Bell Atlantic v. Twombly 550 U.S. 544, 556 (2007).

31

See Quality Foods de Centro Amea, S.A. v. Latin American
Agribusiness Dev. CorpS.A, 711 F.2d 989, 994-95 (11th Cir. 1983); s#80
Sanjuan v. American Bd. of Psychiatry and Neurology, W@.F.3d 247, 251 (7th

Cir. 1994) (noting that at the pleadin@@e, the plaintiff “receives the benefit of
imagination”).

% SeelLombard’s, Incv. Prince Mfg., Inc.753 F.2d 974, 975 (11th Cir.
1985),cert. denied, 474 U.S. 1082 (1986).

3 SeeErickson v. Pardy$51 U.S. 89, 93 (2007).
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[11. Discussion
A. Malicious Prosecution
1. State Law Claim

In Count Il of the Complaint, the Plaintiff alleges that the Defen&aats
liable for malicious prosecution under Georgia faBecause malicious prosecution
claims are not favored in @mia, a plaintiff bringing sth a claim has an especially
heavy burderi In order to establish a malicious prosecution claim, “a plaintiff must
show the following: (1) a criminal proseaanti; (2) instigated without probable cause;
(3) with malice; (4) pursuant to a vahldarrant, accusation, or summons; (5) that

terminated in the plaintiff's favor; and (6) caused the plaintiff dam&ge.”

3 The Defendants Core and Deichertarporated by reference in their

Motions to Dismiss the arguments assé by the Defendants Glock, Inc.,
Consultinvest, and Renzulli in their Motida Dismiss. Thus, the Court will first
address the Defendants’ joint argumeifitsen, the Defendants Core, Deichert, and
Renzulli will be discussed individually.

35 The Plaintiff also asserts a claim false arrest. An action for false arrest

is barred, however, if an arrest is cadrinto prosecution; an action for malicious
prosecution is then the exclusive remedy. Beey v. Brooks175 Ga. App. 77, 78
(1985). Thus, the Plaintiff's false arrest claim is dismissed.

% SeeMonroe v. Sigler256 Ga. 759, 761 (1987) (it ‘the policy of the
courts that malicious [-] prosecution suédse not favored. It is public policy to
encourage citizens to bring to justice thago are apparently guilty.” (quoting Day
Realty Assocs. v. McMillan?47 Ga. 561, 562 (1981))).

37

Dixon v. Krause 333 Ga. App. 416, 419 (2015) (quoting McNeely v.
Home Depot, In¢.275 Ga. App. 480, 482 (2005)).
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The Defendants first argue that the Plaintiff's claim fails because he cannot
prove the prosecution terminated in lfésor. The Defendants contend that the
substance of thaolle prosequi demonstrates that a statute of limitations issue, which
barred the prosecution from introducing matkeevidence, prevented the prosecutor
from continuing the case, not the Plaintiff's innocefic#lowever, the filing of a
nolle prosequi by the prosecutor and dssal of the action by the trial court
constitutes prima facie a termination thfe prosecution in favor of the person
arrested.* In addition, a favorable terminati can be gleaned from the prosecutor’s
intent not to reinstate the prosecutf@hlere, based on thwlle prosequi, it is clear
that the prosecutor does not intend to reitesthe Plaintiff’'s prosecution. Thus, the
nolle prosequi coupled with the prosecutor'stent not to reinstate the case is
sufficient evidence that thegwecution terminated in the Plaintiff’'s favor. To be sure,
in the cases cited by the Defendatihe Georgia courts helaalle prosequi obtained

through compromise did not constitute aggcution terminating in the plaintiff's

38 Defs. Consultinvest, et al.’s Mot. to Dismiss, Ex. B.

% Bailey v. General Apartment Cd.39 Ga. App. 713, 714 (1976).

40 SeeVadner v. Dickersor?12 Ga. App. 255, 256-57 (1994) (holding a
prosecution terminated in the plaintiff’s/a because the original case was dismissed
for lack of venue, and the prosecutofuntary abandoned the prosecution by failing
to reinstate the prosecution).
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favor* But that is not the Plaintiff’s situatn; here, the prosecutor unilaterally chose
not to continue to prosecute the PldiniConsequently, these cases do not aid the
Defendants’ argument.

The Defendants next contend that the Rifhimas failed to allge that probable
cause did not exist for each count ofihidictment. Whether probable cause existed
for a plaintiff's prosecution is the gravamen of a malicious prosecution Haim.
“Probable cause is absent when thewirstances would satisfy a reasonable person
that the accuser had no ground for proceeeiugpt a desire to injure the accus&d.”
“Although evidence of an indictment is nmnclusive, it is prima facie evidence of
probable cause which shifts the burden eoghaintiff ‘to come forward with specific
facts tending to show that probable cause did not exist for his arrest’ However,
in order for the allegedly malicious pexsitor to be protected by the grand jury’s

indictment, “the prosecutor ‘must make a f&utl and complete astement of the facts

1 SeeGray v. Dental One Assocs., In269 Ga. App. 888, 889 (2004);
McDaniel v. Yearwoo@dNo. 2:11-CV-00165-RWS, 2012 WL 526078, at *14 (N.D.
Ga. Feb. 16, 2012).

42 Tate v. Holloway 231 Ga. App. 831, 833 (1998) (quoting Wal-Mart
Stores v. Blackford264 Ga. 612, 613 (1994)).

43 K-Mart Corp. v. Coker261 Ga. 745, 746 (1991).

4 Tate 231 Ga. App. at 834 (quati Smith v. Trust Co. Bank15 Ga.
App. 413, 416 (1994)).
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as they exist. He is not relied if he conceals facts, norhé distorts facts, nor if he
is negligent in ascertaining factg?”

The Plaintiff has alleged specific fadtsat indicate the Defendants distorted
and concealed facts to cre#the misconception that Harper overbilled the Defendants
and, therefore, stole from them. Specificatlye Plaintiff alleges in his Complaint
that:

[a]ll of the charges against Plaintiff were fabricated based on the falsified

evidence, influenced witnesses, ende either destroyed or withheld by

the Glock Structure and Enterprise, and misleading statements of Glock,

Sr. and Defendants along with thagdéHarrison and Butters, including,

without limitation: (a) falsified e€cords of the terms of Harper's

engagement with Glock Sr. and the@kt Structure; (b) selective review

of Harper’s bills and payments against these bills; and (c) double-

counting funds paid against Harper’s bills as Glock Structure nfney.

At the pleading stage, these are sufficedidgations that thBefendants instigated

a malicious prosecution of the PlaintifAccordingly, the Plaitiff has adequately

alleged facts that demonstrate theictment lacked probable cause.

% Fleming v. U-Haul Co. of Ga246 Ga. App. 681, 683 (2000) (quoting
Hicks v. Brantley 102 Ga. 264, 273 (1897)); salsoPerry v. Brooks175 Ga. App.
77, 79 (1985) (“An indictment, if procured on false testimony, is no evidence
whatsoever of probable caugeMorne v. J.H. Harvey Cp274 Ga. App. 444, 448
(2005) (“No probable cause exists if a defenidenew that the faststated to the law
enforcement official were false or if Hailed to make a fair, full, and complete
statement of the facts as they existedf e concealed facts.” (quoting Willis v.
Brassel] 220 Ga. App. 348, 353 (1996))).

46 Compl. 1 204.
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In response, the Defendants contendttiette was, in fact, probable cause for
count 7 of the indictment. Specifically, tBefendants argue thadunt 7 does not rest
on the notion that Harper stole funds frtime Defendants. Rather, they argue that
count 7 was based solely on the Plairsifpposedly stealing funds from his attorney
trust account, “without any allegation that the funds had bedénstrom Harper’s
clients.”™” And because there was probable cdaseount 7, théDefendants assert,
the Plaintiff is precluded from bringingraalicious prosecution claim on the other
counts. The Court disagrees. Count 7 ofitltkctment, like the other charges, is a
theft-by-taking charge in which the Plaftand Harper were jointly indicted for
misappropriating funds from Gloékin his Response Brief, the Plaintiff states that
the entire theory of the indictment was that the Plaintiff’'s funds were unearned, so that
when the Plaintiff withdrew funds from hagtorney trust account, which he claims he
earned, he was actuallyesting from the Defendafit.Like the other claims in the
indictment, therefore, count 7 of the inai&nt is based on tiizefendants’ allegedly
false assertion that the Plaintiff and Harpvere stealing money from Glock. Viewing

these assertions as true — as the Court mtisty are sufficient to suggest that the

47 Defs. Consultinvest, et al.'s Reply Br., at 4.
48 Defs. Consultinvest, et al.’s Mot. to Dismiss, Ex. A, at 24.

49 Pl.’s Resp. Br. in Opp’n to Defso@sultinvest, et al.’s Mot. to Dismiss,
at 9.
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prosecution lacked probable cause for cGu@onsequently, the Defendants’ motion
to dismiss is denied in this respect.
2. Section 1983 Claim

In Count | of the Complaint, the Plaifitasserts that the Defendants’ allegedly
malicious prosecution was in violation of the Fourth Amendrifefihe Eleventh
Circuit “unequivocally has identified malmiis prosecution to be a constitutional tort
that is cognizable under § 1983:"To establish a federal malicious prosecution claim
under 8§ 1983, the plaintiff must prove a atbn of his Fourth Amendment right to
be free from unreasonable seizures in adiditd the elements of the common law tort
of malicious prosecutior’® The elements of a common law tort of malicious

prosecution include: “(1) a criminal proséiom instituted or continued by the present

*  The Plaintiff also asserts th#te Defendants’ allegedly malicious

prosecution infringed on his substantidee process rights under the Fourteenth
Amendment. However, in_Albright v. Olivethe Supreme Court foreclosed the
possibility of analyzing a malicious pesution claim under substance due process.
Seeb10 U.S. 266, 271 (1994) (holding a prostion without probable cause should
be analyzed under the Fourth Amendment, substantive due process). Thus, the
Plaintiff's § 1983 claim under the Fourteenth Amendment should be dismissed.

>1 Uboh v. Renp141 F.3d 1000, 1002-03 (11th Cir. 1998).

> Wood v. Kesler323 F.3d 872, 881 (11th Cir. 2003).
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defendant; (2) with malice and without proba cause; (3) that terminated in the
plaintiff accused’s favor; and (4) cagsgamage to the plaintiff accused.”

The Defendants make multiple argurteffor why the Plaintiff's § 1983
malicious prosecution claim should be dismiksérst, the Defendants argue that the
Plaintiff's claim fails for the same reasotiat his state law malicious prosecution
claim fails. However, as the noted abotlee Plaintiff has adequately alleged that
there was a lack of probable cause for eamtnt of the indictment and that the
prosecution terminated in his favor. Thug Defendants’ arguments are rejected for
the same reasons.

Second, the Defendants argue that they are not liable under 8 1983 because they
were not acting under color of state law.drer to hold private actors liable for
unconstitutional actions under § 1983, thiwage actors must be acting under color
of state law* “Only in rare circumstances carpevate party be viewed as a ‘state
actor’ for section 1983 purposes.*However, where a private party is ‘jointly

engaged’ with government officials in tbballenged action, that private party may

°  |d. at 882.
> Nelson v. Campbelb41 U.S. 637, 643 (2004).

> Harvey v. Harvey949 F.2d 1127, 1130 (11th Cir. 1992).
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be considered a state acémd may be liable under § 1983 This is referred to as a
“conspiracy” theory of § 1983 liability. To demonstrate a conspiracy, “the plaintiff
must plead in detail, throughfeeence to material facts, the relationship or nature of
the conspiracy between the statgor(s) and the private persoi$The Plaintiff is

not required to demonstrate a “smoking gefjut the Plaintiff must show some
evidence that the private actord state actor “reached an understanding’ to deny the
plaintiff his or her rights®® A private actor does not act under color of state law by
simply eliciting action from a state acfor.

Here, the Plaintiff alleges that tiefendants were acting under the color of
state law because they joined in a @wacy with the state actors Harrison and
Butters to prosecute the Plaintiff. Specifigathe Plaintiff asserts that Harrison and
Butters regularly communicatedth the Defendants prior &nd after his indictment,

that Harrison and Butters weaerare of the Defendantdlimencing evidence, and that

> McDaniel v. SmithNo. CV 507-079, 2009 WL 3151196, at *8 (S.D. Ga.
Sept. 30, 2009) (citing Dennis v. Spgr4d9 U.S. 24, 28 (1980)).

o d.

%8 Harvey, 949 F.2d at 1133.
59 Rowe v. City of Fort Lauderdal@79 F.3d 1271, 1283 (11th Cir. 2002).

%0 NAACP v. Hunt 891 F.2d 1555, 1563 (11th Cir. 1990).

®1 Dye v. Radcliff 174 Fed. App’x 480, 482-83 (11th Cir. 2006).
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Harrison and Butters helped fhigite the Defendants’ actiofis. As examples of
Harrison and Butters’s involvement withe Defendants, the Plaintiff allegester
alia, the following facts: (1) a June 2008 e-mail between Core, Butters, and
Harrison in which Core suggests thattharges against the Plaintiff were wéaR)
Core’s instruction to Harrison and Butteéostransfer records to the Defendants and
Harrison and Butters’s compliance with this oréfgi8) e-mails from May 2009 to
January 2010 between Core, Brateand Harrison discussing drafts of the Plaintiff's
indictment® and (4) that the Defendants andriiton and Butters worked together
to alter evidence of Harper’s billirf§.Viewing these allegations in a light most
favorable to the Plaintiff, they suggiethat the Defendants went beyond merely
soliciting government action. They suggethat the Defendants reached an
understanding with Harrison and Butteranaliciously prosecute the Plaintiff and

that the Defendants assisted in the exercise of Harrison and Butters’s authority.

62 Compl. 9 200-01, 204, 207.

% 1d. 1 207.
o4 Id.
05 Id.

o6 Id. 19 199, 201.
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Consequently, the Court finds that thaiRtiff has sufficiently alleged facts that
suggest a conspiracy existed.

Nevertheless, the Defendants argue ttmaPlaintiff has failed to demonstrate
a conspiracy existed becaube Plaintiff did not assert facts that support a reason
why Harrison and Butters would enter irdoconspiracy. But the Plaintiff is not
required to plead reasons why Harrison anttdés would want t@onspire with the
Defendants. The Plaintiff must only ajkeethat there was an understanding between
the state actors and the DefenddhtBhe Defendants then contend that there is a
reasonable, alternative explanation for$on’s and Butters’s actions: they were
simply exercising their independent pregenal obligation to prosecute allegations
of criminal conduct. The facts as theydmp may well demonstrate that Harrison and
Butters were simply exercising their prosecutorial duties. However, at the present
stage of the litigation, thed@irt must accept the Plaintifidlegations as true. And the
Plaintiff's allegations sufficiently suggeatconspiracy between the Defendants and

Harrison and Butters to maliciously prosecute him.

7 SeeRowe v. City of Fort Lauderdal@79 F.3d 1271,1283-84 (11th Cir.
2002) (“The plaintiff does not have to produce a ‘smoking gun’ to establish the
‘understanding’ or ‘willful participationrequired to show aonspiracy, but must
show some evidence of agreement lestwthe defendants.” (citation omitted)).
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Next, the Defendants argue that thaiRtiff's 8§ 1983 clainfails because the
individual Defendants are absolutely immudram civil liability for a conspiracy to

falsify grand jury testimony. Theefendants cite Rehberg v. Pdtillo support their

argument. In_Rehbeyrghe Supreme Court held thgtand jury witnesses receive
absolute immunity? The Court further held that absolute immunity could not be
circumvented “by claiming that a grand jury witness conspired to present false
testimony or by using evidence of the veisis’ testimony to support any other 8 1983
claim concerning the initiation onaintenance of a prosecutiofi.Thus, because the
Plaintiff’'s claim is based on Harrison’sagd jury testimony, #gnDefendants contend,
the Defendants should be absolutelyriune from 8§ 1983 liability. The Defendants
read Rehbergoo broadly. First, in_Rehberghe plaintiff's claim was based
exclusively on grand jury testimoryAnd the Court recognized that its holding was
limited to grand jury testimony, statingo]f course, we do not suggest that absolute
immunity extends t@ll activity that a witness conducts outside of the grand jury

room. For example, we have accordedyaplalified immunity to law enforcement

6 132 S. Ct. 1497 (2012).
69 Id. at 1510.
° ]d. at 1506.
& Id. at 1501.
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officials who falsify affidavits and faricate evidence concerning an unsolved
crime.””* Here, the Plaintiff's assertion thtae Defendants influenced and concealed
evidence goes beyond Harrison’s grand jury testimony. It tends to demonstrate that
other evidence was fabricated or destroyed prior to the Plaintiff’'s indictment.
Moreover, the Court, in Rehberdid not state that absolute immunity extends to
every other actor in a conspiracy. The Court’s opinion centered around whether a
grand jury witness in a grand juproceeding enjoyed absolute immurfitypot
whether his or her supposed co-conspiradtss enjoyed absolute immunity because

of the witness’s grand jury testimonyhds, the Defendants do not receive absolute
immunity because of Harrison’s grand jury testimony.

Finally, the Defendants argue thag¢ tGourt should dismiss any § 1983 claims
against the Defendants Glodke. and Consultinvestiegause, as corporate entities,
they can only act through their agerasd § 1983 does not allow for respondeat
superior or vicarious liability. The Plaifftresponds by arguing that Glock, Inc. and
Consultinvest maintained corporate policies to bring about his malicious prosecution.

In order to hold a corporation liable, a plaintiff must prove a “policy, custom or action

2 1d. at 1507 n.1 (emphasis in original) (citations omitted).

8 Seeid. at 1505 (“The factors that justify absolute immunity for trial

witnesses apply with equal fog to grand jury witnesses.”).
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by those who represent official policy thiaflicts injury actionable under § 1983"”
To that end, the Plaintiff argues thatlipes existed because the corporations funded
the malicious prosecution, retained sidé counsel to execute the malicious
prosecution, housed the prosecution’s evegestt a Glock warehouse, and used their
highest officers to influence key witnes$eBut this argument is insufficient in the
absence of specific factudlegyations in the Complaint. It tends to demonstrate that
Glock Sr. instructed and funded several employees of the Glock Structure to
maliciously prosecute the Plaintiff, not aifical corporate policy. Thus, the Plaintiff
has failed to allege that the Defendants Glock, Inc. and Consultinvest maintained
“policy statement[s], atinance][s], regulation[s], or deston[s] officially adopted and
promulgated™ by the corporations’ officefs.

B. GeorgiaRICO

The Plaintiff also asserts several olaiunder the GeorgiRacketeer Influenced

and Corrupt Organizations (“RICO") A¢tThe Defendants argueter alia, that the

4 Sanders v. Sears, Roebuck &.C884 F.2d 972, 976 (8th Cir. 1993)
(citing Monell v. Department of Social Sery436 U.S. 658, 690 (1978)).

> Pl.’s Resp. Br. in Opp’n to Defso@sultinvest, et al.’s Mot. to Dismiss,
at 20.

6 Adcockv. Bacal57 Fed. App’x 118, 120 (IH.Cir. 2005) (quoting City
of St. Louis v. Praprotnikd485 U.S. 112, 121 (1988)).

7 0.C.G.A. § 16-14-1, eteq
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Plaintiff has failed to adeqtely allege the element$s a RICO claim. O.C.G.A. § 16-
14-4(a) states that it is “unlawful fonw person, through a pattern of racketeering
activity . . . to acquire or mdiain, directly or indirectlyany interest in or control of
any enterprise, real property, or perdgraperty of any nature, including money.”
0O.C.G.A. 8§ 16-14-4(b) states that it is “unlawful for any person employed by or
associated with any enterprise to condugtasticipate in, directlpr indirectly, such
enterprise through a pattern of racketeering activifylUnder O.C.G.A. § 16-14-
3(5)(A), “[r]acketeering activity’ means teommit, to attempt to commit, or to
solicit, coerce, or intimidate another pamgo commit any crime which is chargeable
by indictment under” certain enumerated I&h&.“pattern” of racketeering activity
means:

[e]ngaging in at least two acts @afoketeering activity in furtherance of

one or more incidents, schemestransactions that have the same or

similar intents, results, accomplicegtims, or methods of commission

or otherwise are interrelated bytiiguishing characteristics and are not

isolated incidents, provided . . . thheé last of such acts occurred within

four years . . . after the commigsi of a prior act of racketeering
activity 3

B 0.C.G.A. § 16-14-4(a).
®  0.C.G.A.§ 16-14-4(b).
% 0.C.G.A. § 16-14-3(5)(A).
8 0.C.G.A. § 16-14-3(4)(A).
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Thus, “to state a claim under tbigil RICO statute, a claimamiust allege at least two
predicate acts of conduct that are criiesrgeable by indictment under certain laws
of the state of Georgior the United State§?Malicious prosecution is not a predicate
act under the Georgia RICO statute.

Additionally, RICO claims “are essially a certain breed of fraud claims,
[and] must be pled with an increased level of specifiditythus, a plaintiff must
allege: “(1) the precisstatements, documents, or misrepresentations made; (2) the
time and place of and person responsibléfestatement; (3) the content and manner
in which the statements megl the Plaintiffs; and (4) vat the Defendants gained by
the alleged fraud® Moreover, a plaintiff may not “lump[] together” the defendants;

a plaintiff must make specific allegations against each defeftd@ine specificity

82 Dalton v. State Farm Fire and Cas. Gww. 1:12-CV-02848-RWS, 2013
WL 1213270, at *3 (N.D. Ga. Mar. 22, 2013).

8 Ambrosia Coal & Constr. Co. v. Moralet82 F.3d 1309, 1316 (11th Cir.
2007).

84 Id. at 1316-17.

85 Brooks v. Blue Cross & Blue Shield of Fla., Int16 F.3d 1364, 1380-81
(11th Cir. 1997).
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requirements also protect defendants@gjapeculative actions which use discovery
as a “fishing expedition” in an attemjoat find evidence that supports the clafths.

Here, the Defendants contend that therf@ifhiihas failed to allege at least two
predicate acts. The Court agrees. For ttst firedicate act, the Plaintiff alleges that
the Defendants tampered with evidence by concealing or destroying certain emails and
documentary evidence. Under O.C.G.A. 8 16920%[a] person commits the offense
of tampering with evidence when . .he knowingly destroysalters, conceals, or
disguises physical evidenc& However, the Plaintiff's allegation fails to meet the
pleading standards for a RICO claim.eTRlaintiff does not state which defendant
withheld which piece of evidence. Rathie Plaintiff uses group pleading to allege
that the Glock Enterprise withheld orsti®yed the evidencé&nd the Plaintiff may
not “simply ‘lump together’ all of the Oendants in their allegations of fraud.”

In addition to evidence tampering, tRéaintiff alleges the predicate act of

making threats to prevent information@mminal activity fran being communicated

86 United States ex rel. Clausen_aboratory Corp. of Am., Inc290 F.3d
1301, 1308 (11th Cir. 2002).

87 O.C.G.A. § 16-10-94.

8  Brooks 116 F.3d at 1381 (quoting Vicormc. v. Harbridge Merchant
Servs., InG.20 F.3d 771, 778 (7th Cir. 1994)).
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to law enforcement or the couftdn support of this claim, the Plaintiff alleges that
Core sought the tax returns of a witnessil Pdelan, from Butters “so that he could
‘break’ him after Phelan made statement®fable to Harper and Plaintiff's defense
during an interview with Officer Harrisori”’However, as the Defendants correctly
point out, this allegation fails because thaitiff does not specifically state that Core
communicated his threat to Phelan. Morgp@ore’s alleged threat against Phelan
came after Phelan had already spoken Walrison and given statements favorable
for the Plaintiff. Thus, Core’s alleged &at did not prevent Phelan from “[r]eporting
in good faith to a law enfoement officer” or “attending or testifying in an official
proceeding.™
Finally, the Plaintiff asserts three predicate acts under O.C.G.A. § 16-10-93.

The Plaintiff first alleges that Core dated Harrison and Butters to influence the
testimony of “the State’s supposed expert witn&sgihd that Core influenced

Emmanuel Mathis’s testimony by placingrhbn the Glock payroll and informing

89 See0.C.G.A. § 16-10-32.
% Compl. 1 207(g).

% 0.C.G.A.§16-10-32.

%2 Compl. 1 207(f).
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him about “acts he did previously did not know abdétfowever, with regard to the
prosecution’s expert witness, the Plaintiffnelg alleges that Ge told Harrison and
Butters to tell the witness not to unilatéyalisclose Core’s involvement with the
witness’s preparation, and that theéng&ss should not divulge any communications
between Harrison, Butters, and Core becausd conversations were protected by
the work product doctrine and attorney-client priviléh€hese allegations do not
amount to a violation of O.C.G.A. § 16-10-BJ({)(A). An attorney does not commit
a crime by advising a witness not to divulggvileged informatn. With regard to
Mathis, the Complaint does not allege t@aire placed Mathis on the Glock payroll
to influence his testimonyy. Moreover, Core’s statemethat Mathis “completely
understands the case, to include thoseotisd previously did not know about” does
not amount to persuading Mathis by meahsorruption or engaging in misleading
conduct. The Plaintiff then alleges thiaé Defendant Renzulli violated O.C.G.A. 8
16-10-93(b)(1)(B)(I) by attempting to irlipate Harper during Peter Manown’s

proffer. Under O.C.G.A. 8 16-193(b)(1)(B)(), itis illegal to threaten a witness into

B |d. 1 207(K).
¥ Seeid. 1 207(f).
% Seeid. 1 207(k).
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withholding testimony?® Yet, the Plaintiff does not allege that Renzulli's actions
caused Manown to withhold any testimonyr Eee Plaintiff's final predicate act, he
alleges that Core, along with the Glocki&mprise, prepared false accountings and a
misleading chart for grand jury testimony in violation of O.C.G.A. 8§ 16-10-
93(b)(2)(B)(ii). While this allegation mayppear sufficient on its face, it nonetheless
fails because it does not allege that ahyhe Defendants intimidated, caused, or
induced a witness to “alter, destroy, muglaor conceal an object with intent to
impair the object’s integrity or availaity for use in an official proceeding”In sum,
the Plaintiff has failed tollege that the Defendants committed at least two predicate
acts. Thus, the Plaintiff's RICO claims should be dismissed.

C. Robert Core

The Defendant Core first moves to dismiss the Plaintiff's state law malicious
prosecution claim against him. Core amds that the Plaintiff has failed to
demonstrate that he acted in his individiagpacity. In support of this argument, Core

cites to_Perry v. Brook® There, the Georgia Court Appeals held that because two

defendants “took no personatian with regard to the initiation of the prosecution”

% O.C.G.A. § 16-10-93(b)(L)(B)().
%  0.C.G.A. § 16-10-93(b)(1)(B)(ii).
% 175 Ga. App. 77 (1985).
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of the plaintiff, and after the initiation ¢fie prosecution, only acted in their capacity
as agents for the defendant, they couldaeadbeld personallyable for the malicious
prosecutior?? By contrast, here, Core did takerfpia the initiation of the Plaintiff's
prosecution. Based on the Plaintiff's allegas, Core’s purpose in the conspiracy was
to initiate the malicious prosecutiofi.And, according to the Complaint, Core was
heavily involved with Butters and Harrison in the investigation and eventual
indictment of the Plaintiff®* Thus, at this stage ithe proceeding, the Court is
unwilling to conclude that Core cannot be held personally liable for his purported
involvement.Core then argues that he cannothle& personally liable because the
Plaintiff has failed to allege that he adtwith malice. But[m]alice sufficient to
sustain a recovery may be infetr'om the want of probable caus&™Here, the
Plaintiff alleges a lackf probable cause becaus#er alia, Core falsified evidence.
Accepting the Plaintiff's allegations as triee Plaintiff has sufficiently alleged that

Core “recklessly failed to present [thacts] fully and fairly” to the State when

% 1d.at 79.
100 Compl. § 182.
101 14, 1 199, 201, 207(f), 207(k), 207(q).

192 Fleming v. U-Haul Co. of Ga246 Ga. App. 681, 684 (2000).

T:\ORDERS\15\Pombertimtd2twt.wpd -27-



initiating the Plaintiff's prosecutioff® This is sufficient to infer a want of probable
cause, and thus malice in Core’s actions.

Next, Core moves to dismiss the Bl#i’s § 1983 claim against him, arguing
that he is entitled to either absolute or qualified immunity. More specifically, Core
states that he is entitled to absolute imityufor his role in the procurement of the
Plaintiff's indictment and qualified immunitfor his role in the investigation. In

support of his argument, Corarparily relies on Filarsky v. Delja case in which the

Supreme Court addressed whether a pratiteney working for the government was
eligible for qualified immunity® In Filarsky, the City of Rialto, California hired the
defendant Filarsky, an experienced empleyiraw attorney, to investigate a city
employee’s potentially improper extended abseffcEhe city employee responded
by filing a § 1983 claim against the city, several city employees, and Fifdfsky.
Holding that Filarsky was eligible for gféed immunity, the Supreme Court first
concluded that, based on the commonidngn 8 1983 was enacted, “immunity under

8§ 1983 should not vary depending on wWisst an individual working for the

103 Seejd. at 683.

104 132 S. Ct. 1657 (2012).
105 |d, at 1660.

106 |d, at 1661.
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government does so as a full-timepayee, or on some other basi¥.The Court
then weighed public policy consideratiomsd ultimately concluded that qualified
immunity should be availablto Filarsky. The Court ated that making qualified
immunity available to Filarsky helped timerest of “avoiding ‘unwarranted timidity’
on the part of those engaged in the public’s busin€$glie Court also noted that the
“government’s need to attract taleniadividuals is not limited to full-time public
employees®

Here, Core contends that his involvarha the investigation and indictment
of the Plaintiff is analogous to that of the attorney_in FilarsBgre states that
Harrison and Butters sought his support becatisis specialized skills as an attorney
and former FBI agentMoreover, Core states that the nature of the activities he
performed is more important than whet he was employeby Glock, Inc. and

Consultinvest. The Court disagrebsilike the attorney in FilarskyCore’s role was

more like a complaining witness than asiatant to the prosecution. The Plaintiff
alleges that Core was hired by Glodhc. and Consultinvest, the complaining

witnesses, “to manage, supisey;, and control Harrison jpursuit of the false arrest

107 |d. at 1665.
108 4.

109 Id
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and prosecution of Harper and Plaintiff”Historically, complaining witnesses are

not entitled to immunity. The Supreme Coreiterated this point in Wyatt v. Cole
“although public prosecutors and judges were accorded absolute immunity at common
law, such protection did not extend to cdamping withesses who . . . set the wheels

of government in motion by stigating a legal action** Moreover, in ruling that the

attorney in_Filarskyvas eligible for qualified imemity, the Supreme Court did not

find its opinion in Wyatto be to the contrar{t?Instead, the Court noted that qualified
immunity should not be extended to individuals “using the mechanisms of
government to achieve their own endfS Accepting the Plaintiff's allegations as true,

the Plaintiff has sufficiently alleged th&tore conspired with the state actors to
achieve Glock, Inc.’s and Consultirstss goals, not for “enhancing the public
good.™ Thus, at the present stage, the Court concludes that Core may not invoke
either absolute or qualified immunity. Core’s Motion to Dismiss is denied in this

respect.

110 Compl. 1 182.

11 504 U.S. 158, 164-65 (1992) (citation omitted).
112 Filarsky, 132 S. Ct. at 1666.

113 1d. at 1667.

114 Id
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D. John Renzulli

The Defendant Renzulli moves to disntiss Plaintiff’'s malicious prosecution
claims against him. Renzulli contends ttet Plaintiff has failed to demonstrate that
his actions proximately caused the Plaintiffigiries, noting that all of the Plaintiff's
allegations against him involve “repaongj criminal activity by people other than
Pombert.**>The Plaintiff responds by arguing that Renzulli's actions, even if directed
at Harper, aided the conspiracy to maliciously prosecute him. In support of his
argument, the Plaintiff cites two allegatienRenzulli hiring Core to control Harrison
and Renzulli questioning Manown in orderimaplicate Harper. These allegations,
however, are insufficient. First, the Comiplaalleges that Glock Sr., Glock, Inc.,
and/or Consultinvest hired Core, not RenZifiSecond, the Plaintiff’s allegation that
Renzulli attempted to implicate Harper cdigiManown’s proffer fails to demonstrate
how the attempted implicatiocaused his malicious prosecutidhAll the other

allegations against Renzulli are in the favhgroup pleading, which do not meet the

115 Defs. Consultinvest, et al.’s Mot. to Dismiss, at 46.

116 SeeCompl. 1 182 (“In late 2007 or early 2008, Glock Sr., Glock Inc.,
and/or Consultinvest hired @ another attorney, to mageg supervise, and control
Harrison in pursuit of the false arrest and prosecution of Harper and Plaintiff.”).

U7 1d. 19 186-87.
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pleading standard for a civil rights conspiratyThus, the Plaintiff has failed to
adequately allege that Renzulli’s actionslated any right protected by § 1983 or that
they caused his malicious prosecution. Consequently, the Plaintiff's state law
malicious prosecution claim and § 1983 iiagainst Renzulli should be dismissed.

E. JamesDeichert

Like Renzulli, the Defendant Deichert alsmntends that the Plaintiff has failed
to allege that any of his tagns caused the malicious peasition. Deichert states that
the Plaintiff has not alleged sufficient fadhat prove he conspired with the state
actors, nor that he acted with malice toveattte Plaintiff. In response, the Plaintiff
points to his allegation that Deichert instigd the investigation of Harper by sending
the “Smyrna Letter.” The Plaintiff contends that “[tlhe falsehoods in the Smyrna
Letter that Deichert personally sent @lock's behest points to his personal
involvement and a total lack of probable cause. The Plaintiff is entitled to the
inference of Deichert’s culpabiligf malice at the pleading stag€®But, as Deichert
correctly points out, the Smyrna Letteontains no information about Pombert.

Indeed, “the subject line of the Smyrna Letter recommends prosecution for four

118 SeeFullman v. Graddick739 F.2d 553, 557 (11th Cir. 1984) (“In
conspiracy cases, a defendant must be irédraf the nature dhe conspiracy which
is alleged. It is not enoughgomply aver in the complaititat a conspiracy existed.”).

119 Pl.’s Resp. Br. in Opp’n to Def. mhert's Mot. to Dismiss, at 16.
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individuals, none of whom is PomberhjdaPombert is not mentioned a single time
within the body of the Letter:® Outside of the Symrna Letter, the Plaintiff's
allegations regarding Deichert are ire ttorm of group pleading, which, as noted
above, do not satisfy the conspiracy pleaditagndards. The Plaintiff, therefore, has
not sufficiently alleged that Deichertstigated in his supposedly malicious
prosecution. As a result, the Plaintiff’'s state law malicious prosecution and § 1983
claims against Deichert fail.
V. Conclusion

For these reasons, the Court GRANh® Defendant James M. Deichert’s
Motion to Dismiss [Doc. 22], GRANTS in gaand DENIES in part the Defendant
Robert T. Core’s Motion to Dismiss [Do24], and GRANTS in part and DENIES in
part the Defendants Consultinvest, Inc., Glock, Inc., and John F. Renzulli’'s Motion

to Dismiss [Doc. 23 & 25].

120 Def. Deichert’s Reply Br., at 4.

T:\ORDERS\15\Pombertimtd2twt.wpd -33-



SO ORDERED, this 16 day of March, 2016.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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