Jacobs v. Alorica

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
ERIKA JACOBS,
Plaintiff,
v. 1:15-cv-850-WSD
ALORICA,
Defendant.
OPINION AND ORDER

This matter 1s before the Court on Magistrate Judge Russell G. Vineyard’s
Final Report and Recommendation [5]. The R&R recommends dismissal of
Plaintiff Erika Jacobs’s (“Plaintiff”) Amended Complaint [4] pursuant to the
Magistrate Judge’s frivolity determination under 28 U.S.C. § 1915(e)(2). Also
before the Court are Plaintiff’s Objections to the R&R [7].

I BACKGROUND

On March 26, 2015, Plaintiff, pro se, filed a form complaint against
Defendant Alorica (“Defendant”), alleging discrimination, harassment, and
retaliation in violation of Title VII of the Civil Rights Act of 1964, as amended, 42
U.S.C. §2000e et seq. (“Title VII), and a state law claim for defamation. ([1.1],

[3]). The Magistrate Judge granted Plaintiff leave to proceed in forma pauperis.

Doc. 9

Dockets.Justia.com


https://dockets.justia.com/docket/georgia/gandce/1:2015cv00850/214394/
https://docs.justia.com/cases/federal/district-courts/georgia/gandce/1:2015cv00850/214394/9/
https://dockets.justia.com/

Because the allegations in her complaint were conclusory, and because she failed
to plead facts to state a plausible iwiainder Title VII orfor defamation, on

April 2, 2015, the Magistrate Judge ordeRddintiff to file, within fourteen (14)

days, an amended complaint addressingldiieiencies noted in the Order, and
complying with the Federal Rules oh@iProcedure. ([2] (the “April 2nd

Order”)).

On April 14, 2015, Plaintiff filecher Amended Complaint [4]. The
Amended Complaint is a form complainedsfor Title VII claims. The Amended
Complaint is nearly identicab Plaintiff's original complant, except that it fails to
include the statement of claim and factaldégations that agar in the original
complaint, and instead includes a three-page statement that challenges the
Magistrate Judge’s findings in her A@nd Order. Plaintiff argues that the
Magistrate Judge “miscong&d” her claims, (Am. Conhpat 10-12), and again
presents conclusory allegations that glas harassed and distsinated against on
the basis of her race and treated défdly because of her “allergies,” (iat
10-11).

On April 22, 2015, the Magistrate Judgsued her R&R. In it, she found
that Plaintiff's race-based claims fdlecause her Amended @plaint, like her

original complaint, fails to allegany facts indicating that unlawful race
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discrimination was the reason for any allégelverse actions, or assert any other
facts tending to show that racial animmetivated Defendant. (R&R at 3-4). The
Magistrate Judge found that Plaintiff's Title VIl retaliation claim fails because her
Amended Complaint does ndteme that any of Plaintiff's internal complaints

were based on a protected characteristic. afld). The Magistrate Judge
recommended that the Coulecline to exercisaupplemental jurisdiction over
Plaintiff’'s remaining state law defamatiotaim, and that the Court dismiss that
claim without prejudice. _(ldat 9).

On June 5, 2015, Plaintiff filed her @gtions. Plaintiff states that she did
not receive the R&R until May 29, 2015. {Oat 1). Plaintiff argues that she
“gave factual allegations to support Aatle VIl claim for Harassment, Racism,
Defamation and Retaliation,” and argueatttne Magistrate Judge “did not
liberally construe the Plaiiff's allegations.” (Id). Plaintiff claims that “white HR
managers discriminated agai her” by “refusing to gnt [her] the right to a
hearing per company policy which is a rigiitall employees,” and “refusing to
grant her request for a new supervisor iespf the supervisor’s unlawful actions
against [her.]” (Idat 1-2). She argues that she stated “she is treated
inappropriately due to her having allergiieand compares ithto a case in

California in which a plaintiff was isolatezhd treated “indifferently [sic] due to
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his” having AIDS. (Idat 2). Plaintiff argues théftlhe court deemed harassment
per Title VIl as sexual onlyPer Title VII any verbabr physical harassment is
also sufficient cause for a Title VII clainThe Plaintiff statedhat she experienced
physical harassment while in herahon several occasions.” (Jd.

Plaintiff next argues that the Magigegaludge erred in “trying to link the
Plaintiff's allegations of racism and f@sment as one entity. | am experiencing
both racism and harassment at the job.”) (Ié&inally, she argues that the
Magistrate Judge erred in her “inter@tdn of Retaliation. The Plaintiff was
retaliated against as a result of submittirgdeam to the EEOC. That is a Title VII
violation. The retaliation included f@@mation of Plaintiff [sic] record and
unwarranted write ups by supervisor.” jld.

1. DISCUSSION

A. Legal Standard

After conducting a careful and comf@eeview of the findings and
recommendations, a district judge magejut, reject, or modify a magistrate
judge’s report and recommendatia®8 U.S.C. § 636(b)(1); Williams

v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A district judge

“shall make a de novo deterraiiion of those portions of the report or specified

proposed findings or recommendationsvaich objection is made.” 28 U.S.C.
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8 636(b)(1). If no party has objectedtbe report and recommendation, a court

conducts only a plain error review tbfe record._Unite States v. Slgy714 F.2d
1093, 1095 (11th Cir. 1983) (per curiam). Though Plaintiff's Objections were
untimely, the Court, in its discretion, performsdesnovo review.

B.  Analysis

Because Plaintiff proceeds forma pauperis, the Court is required to
conduct a frivolity review under 28 U.S.C1815(e)(2). A court must dismiss a
complaint filedin forma pauperis if at any time the court determines the action is
frivolous or malicious or that it fails toate a claim on which relie€an be granted.
28 U.S.C. § 1915(e)(2)(B)(i)-(ii)‘Failure to state a claim under
8 1915(e)(2)(B)(ii) is governed by the sastandard as dismissal for failure to

state a claim under Fed. R. Civ.1R(b)(6).” Wilkerson v. H&S, In¢.366 F.

App’x 49, 51 (11th Cir. 2010Q(citing Mitchell v. Farcassl12 F.3d 1483, 1490

(11th Cir. 1997)). Under this standard,c@mplaint must contain sufficient factual

matter, accepted as true, to ‘state a clkamelief that is plausible on its face.

Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly

550 U.S. 544, 570 (2007)). “&aim has facial plausility when the plaintiff

pleads factual content that allows the ¢dardraw the reasonable inference that



the defendant is liable foréhmisconduct alleged.” Ighd56 U.S. at 678 (citing
Twombly, 550 U.S. at 556).

Review for frivolousness, on the oth®and, “accords judges not only the
authority to dismiss a claim based onigisputably meritless legal theory, but
also the unusual power to pierce the veilh&f complaint’s factual allegations and
dismiss those claims whose factual emions are clearly baseless.” See

Miller v. Donald 541 F.3d 1091, 1100 (11th Cir. 2008) (quoting

Neitzke v. Williams 490 U.S. 319, 327 (1989)). A datais frivolous when it “has

little or no chance of success,” thatug)en it appears “from the face of the
complaint that the factual allegations arearly baseless’ or that the legal theories

are ‘indisputably meritless.” Carroll v. Grq$884 F.2d 392, 393 (11th Cir. 1993)

(quoting_Neitzke490 U.S. at 327).

Plaintiff fled her Amended Complaipro se. “A document filedoro seis
to be liberally construed, andpeo se complaint, however ertfully pleaded, must
be held to less stringent standards tftamal pleadings drafted by lawyers.”

Erickson v. Pardy$51 U.S. 89, 94 (2007) (citatioaad internal quotation marks

omitted). Nevertheless,mo se plaintiff must comply with the threshold

requirements of the Federal IBs of Civil Procedure. Sdgeckwith v. Bellsouth

Telecomms. In¢.146 F. App’x 368, 371 (1&tCir. 2005). “Even though@o se
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complaint should be construed liberallypra se complaint still must state a claim

upon which the Court can gramief.” Grigsby v. Thomgs06 F. Supp. 2d 26,
28 (D.D.C. 2007). “[A] district court doe®t have license to rewrite a deficient

pleading.” _Osahar v. U.S. Postal SeR97 F. App’x 863, 864 (11th Cir. 2008).

The Court considers each ofRitiff's claims in turn.

1. Title VIl Discrimination Claims

Plaintiff appears to allege a dispa&#teatment claim of race discrimination
under Title VII. (Am. Complat 6, 14). “Disparatedatment can constitute illegal
discrimination when ‘an employer has tea particular person less favorably

than others because of a protectad.tt Uppal v.Hosp. Corp. of Am.482 F.

App’x 394, 396 (11th Cir. 201Zjuoting_Ricci v. DeStefan®57 U.S. 557, 577

(2009)). “Although a plaintiff need not satisfy the McDonnell DoudNa$sreen

411 U.S. 792 (1973)] framework at the pleading stage in ordgate a claim of
disparate treatment, the ‘ordinary rules édssessing the sufficiency of a complaint

[still] apply.™ 1d. (quoting_Swierkiewsz v. Sorema N.A534 U.S. 506, 511

(2002)). “*Although a Title VII complainheed not allege facts sufficient to make
out a classic McDonnell Douglas prinmecfe case, it must provide enough factual

matter (taken as true) to suggest intentionaldiscrimination.” Bowers v. Bd. of

Regents of the Univ. Sys. of G&09 F. App’x 906, 910 (th Cir. 2013) (internal
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guotations omitted) (quoting Daws Coca-Cola Bottling Co. Conspb16 F.3d

955, 974 (11th Cir. 2008)). “The analysisa disparate treatent claim is the
same whether that claim is brought undigle VII, 8 1981,or § 1983.” Hopkins

v. St. Lucie Cnty. Sch. Bd399 F. App’x 563, 565 (11th Cir. 2010).

Plaintiff alleges that “[a]ll white abbrity to which Plaitiff has rendered her
complaint[s of race discrimination] habasically called her kar by stating her
accusations are not true with no investigatof the matter . . . "(Am. Compl. at
12). Plaintiff alleges that she expances “verbal harassment all the day long
about [her] sexuality, incest, educatishoredom, past jobs, childhood, stealing
and etc.” (Idat 10). She claims that she enprces “consistent harassment at the
workplace” due to her “allergies.” (Id. She states she is “an African American
female being denied company rights guagadtto all employees that request it.”
(Id.). She claims her supervisors madedalBegations that she “was not washing
[her] hands after using the bathroom,” dhat those allegations caused her to be
“denied employment” for “positions in other states.” XId.

The Magistrate Judge determinedtttnone of the alleged harassment
purports to be based on [Plaintiff's] racayid concluded that Plaintiff failed to
state a plausible claim of race discmaiion under Title VII. (R&R at 4).

Plaintiff objects, arguing that “white HRanagers discrimined against her” by
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“refusing to grant [her] the right to adwéng per company policy which is a right
of all employees,” and “refusing to grdmr request for a new supervisor in spite
of the supervisor’'s unlawful actioagainst [her.]” (Obj. at 1-2).

Plaintiff's allegations, however, do nstipport that she was discriminated
against on the basis of her race. The flaat her supervisors are white, standing
alone, is insufficient to support her clairhikewise, her conclusory assertion that
she is “an African American female hgidenied company rights guaranteed to all
employees that request it,” (Am. Comat.10), is, on its own, insufficient to

support a claim of discrimination. See, gkaunton v. BLG Logistics, IncNo.

14-cv-1672-KOB, 2015 WL 2402971, at *2 (N.Bla. May 20, 2015) (“[G]eneral,
conclusory allegations of race discrimiioa without specific facts to give the
court and Defendant notice regarding updrat that claim is based . . . do not
meet the standards of pleading tthet Supreme Court set forth_in Iglzadd

Twombly.”); Hale v. Mingledorff No. 2:13-CV-0228-RWS, 2014 WL 7012772, at

*13 (N.D. Ga. Dec. 11, 2014) (“Plaintiff'soniclusory allegations are insufficient

to state a claim of race discrimination.”laintiff does not offer any additional

! The Magistrate Judge also found tRé&intiff's allegations are insufficient

to state a viable claim of race-bagueastile environment. (R&R at 5 n.2).
“Although a plaintiff need not pleadpima facie case of hostile work
environment in the complaint,” McKeithan v. Boarm&03 F. Supp. 2d 63, 69
(D.D.C. 2011); see alddenderson v. JP Morgan Chase Bank, N486 F. App’x
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allegations to support her claim of raceatimination. Plaintiff’'s objections are
overruled, and her Title VII raadiscrimination claim is dismisséd.

2. Title VIl Retaliation Claim

Plaintiff alleges that heemployer retaliated againsér after she complained
about her discrimination. To discriminatgainst an employee “because of [the
employee's] race, color, religion, sex,national origin” is an “unlawful
employment practice” under Title VII. 42 UGS § 2000e-2(a). iffe VII generally
prohibits retaliation against an empégyfor opposing “unlawful employment
practices” or participating in the invesigpn of “unlawful employment practices.”

See id, 42 U.S.C. § 2000e-3(aMcCann v. Tillman526 F.3d 1370, 1375 (11th

935, 937 (11th Cir. 2011), she must still pleadficient facts to show that her
work environment was “permaged with discriminatoryntimidation, ridicule, and
insult,” that was “sufficiently severe peervasive” to have altered the terms,
conditions, or privilegesf her employment, sddarris v. Forklift Sys., In¢.510
U.S. 17, 21 (1993); Miller v. Kenworth of Dothan, In277 F.3d 1269, 1275 (11th
Cir. 2002). Plaintiff argues that the Magistrate Judge erred in “trying to link the
Plaintiff's allegations of racism and f@sment as one entity. | am experiencing
both racism and harassment at the jof@bj. at 2). The Magistrate Judge
addressed Plaintiff's harassment claimg @enied it. The Qurt agrees with the
Magistrate Judge’s determination, becalkentiff failed to allege any facts to
show she suffered any harassment or discrimination on the basis of her race.
Plaintiff's objections are overruled.

2 Plaintiff’'s objection that “[tlhe aurt deemed harassnigyer Title VIl as
sexual only,” (Obj. at 2), is nonseaal. The Magistrate Judge addressed
Plaintiff's Title VII race discriminatiortlaim, and Plaintifdid not allege sex
discrimination under Titl&/Il. Plaintiff's objection is overruled.
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Cir.2008). To state a claim under Title \Whsed on retaliation, the plaintiff must
allege facts sufficient to show thatesbuffered a materially adverse employment
action because she complained abouuatawful employment practice.” See

Weeks v. Harden Mfg. Corp291 F.3d 1307, 131(1L1th Cir. 2002).

Plaintiff states she sent “a letterGorporate” in which she complained
about “false allegations about [her] gation and inapproprta behavior on the
job” regarding “not washing [her] handge&fusing the bathroom.” (Am. Compl.
at 10). She alleges that she reportazh&stent harassment at the workplace” to
chief Human Resources Mayex, Karen Cook,” and Mook “did nothing and
denied that anything was happeningthuse Ms. Cook, a “white female, only
listens to supervisors and other eayaes[’] complaint@about me.” (ldat 10).
She states that she received a nepesvisor, Dylisha McDonald, “and the
retaliation due to [her] lettéo corporate began immediately.” Plaintiff claims the
retaliation consisted of Ms. McDonald&Ms. Cook stating that Plaintiff was a
“health hazard” and accusédr of “vomiting and gagging vile at my desk.” (ld.
at 11). She states she was “treated differently because [she] has allergig¢s.” (Id.
She claims that thesecusations “are due to [her]roplaints to corporate and HR
about the discrimination, harassment (pbgbkand verbal) and taiation . . . .”

(Id. at 11-12).

11



The Magistrate Judge found that Pldfrfailed to state a plausible claim of
retaliation under Title VII, beause Plaintiff did not allege that her internal
complaints involved a protected characteristic under Title VII. Plaintiff's
allegation that she complained she Vitesated differently because [she] has
allergies,” (Am. Compl. at 11), is insudfent to support ditle VIl retaliation
claim because having allergies is n@ratected characteristumder Title VII.

SeeCoutu v. Martin Cty. Bd. of Cty. Comm’rd7 F.3d 1068, 1074 (11th Cir.

1995) (“Unfair treatment, absent discrimation based on racgex, or national
origin, isnot an unlawful employment practiceder Title VII.” (emphasis in
original)).

Plaintiff argues that the Magistraladge erred in her “interpretation of
Retaliation. The Plaintiff waretaliated against as awuét of submitting a claim to
the EEOC. That is a Title VII violationThe retaliation included defamation of
Plaintiff [sic] record and unwarranted iter ups by supervisor.” (Obj. at 2).
Contrary to Plaintiff's assertion in h®bjections, her Amended Complaint does
not contain any allegations that her eayar, because of her EEOC complaint,
retaliated against her byfdening her and writing her ugn fact, the Amended
Complaint does not contain any allegas regarding Plaintiff’'s employer’s

reaction to the EEOC complaint at allaintiff fled her EEOC Complaint in
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December 2014, (Am. Compl. at 14nd her Amended Complaint does not
contain any allegations that her emplotak any specific “retaliatory” actions
after December 2014. Plaiffits generalized allegatiorthat no one investigated
her complaints and that various empleystopped responding to her complaints,
(seeAm. Compl. at 10), are “more of amar slight than a materially adverse

action.” Davidson-Nadwodny v. Wal-Mart Assocs., Jri@€ivil Action No. CCB-

07-2595, 2010 WL 1328572, at *8 n.6 (lad. Mar. 26, 2010jciting Burlington

N. & Sante Fe Ry. Co. v. Whit&48 U.S. 53, 68 (2006)). Plaintiff's objections are

overruled, and her Titlgll retaliation claim is dismissed.

3. Defamation Claim

Plaintiff asserts a defamation clainsbd on “false allegations about [her]
sanitation and inappropriate behavior on the job.” (Am. Compl. at 10, 11).
Because Plaintiff failed to allege anybie federal claimshe Magistrate Judge
recommended that the Coulecline to exercisaupplemental jurisdiction over
Plaintiff's remaining state law defamatiotaim, and that the Court dismiss that

claim without prejudice. _(ldat 9). The Court agrees. Seéarnegie-Mellon Univ.

v. Cohill, 484 U.S. 343, 350 (1988); Scarfo v. Ginshdith F.3d 957, 962 (11th

Cir. 1999). Plaintiff’'s defamation claim is dismissed without prejudice.
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1. CONCLUSION

Accordingly, for the foregoing reasons,

ITISHEREBY ORDERED that Plaintiff's Objetions to theR&R [7] are
OVERRULED.

IT ISFURTHER ORDERED that Magistrate Judge Russell G. Vineyard’s
Final Report and Rmmmendation [5] iADOPTED.

IT ISFURTHER ORDERED that Plaintiff's Title VII and Title VII
retaliation claims ar®I SMISSED pursuant to 28 U.S.C. § 1915(e)(2Plaintiff’s

state law defamation claim & SMISSED WITHOUT PREJUDICE.

SO ORDERED this 31st day of March, 2016.

Wikcon & . M,

WILLIAM S. DUFFEY, JR. |
UNITED STATES DISTRICT JUDGE
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