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ssioner, Social Security Administration Dog.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

LARRY T.,

Plaintiff, ) CIVIL ACTION FILE NO.
1:15-cv-00960-AJB
V.

COMMISSIONER, SOCIAL
SECURITY ADMINISTRATION, *

Defendant.

ORDER AND OPINION

Plaintiff brought this action pursuant to 88 205(g) and 1631(c) of the Sa
Security Act (“the Act”), 42 U.S.C. 88 405(gihd 1383(c)(3), to obtain judicial review

of the final decision of the Commissionertbé Social Security Administration (“the

31

cial

Commissioner”) denying his application for Supplemental Security Income (“S§SI”)

! Nancy A. Berryhill was the Acting Commissioner of Social Secur
beginning January 23, 2017. Wever, her acting statiended as a matter of law
pursuant to the Federal Vacancies Reform Act, 5 U.S.C. § &34éq Pursuant to
Fed. R. Civ. P. 17(d), a public officer whoesuwor is sued in an official capacity ma|
be designated by official titlmther than by name. Since Ms. Berryhill no longer is {
Acting Commissioner, the Clerk BIRECTED to identify Defendant by the official
title rather than by name.

2 The parties have consented tce tkxercise of jurisdiction by the
undersigned pursuant to 28 U.S.C. § 636(c)Rwle 73 of the Federal Rules of Civi
Procedure. ee[Doc. 25] and Dkt. Entry date®/19/2017). Therefore, this Orde
constitutes a final Order of the Court.
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anc Disability Insurance Benefits (“DIB™ For the reasons set forth below, th
undersigne AFFIRMS the final decision of the Commissioner an
DENIES Plaintiff's request for remand pursudo sentence six of 42 U.S.C. § 405(g
l. PROCEDURAL HISTORY

On February 3, 2011, Plaintiff filedhapplication for SSI and DIB alleging 4
disability onset date of Qalber 15, 2008. [Record (hereinafter “R”) 136-52]. The
claims were denied initially on Jun22, 2011, and upon reconsideration ¢
November 10, 2011. [R87-107]. ThereaftBlaintiff filed a written request for
hearing. [R108]. Plaintiff appeared andifesd, unrepresented, at a hearing before

Administrative Law Judge (“ALJ”), where a vatmonal expert (“VE”) also testified.

3 Title XVI of the Act, 42 U.S.C. § 138kt seq, provides for SSI for the
disabled, whereas Title Il of the Social Security Act provides for federal O
42 U.S.C. 8 40%et seq.Therelevanlaw anc regulation governin¢the determination

of disability unde a claim for DIB are neary identical to those governing the

determinatio unde a claimfor SSI Wind v. Barnhari, 13z Fed Appx. 684 69Cn.4
(11™ Cir. Jun¢ 2, 2005 (citing McDanie v. Bower, 80C F.2d 1026, 1031 n.4
(11™ Cir. 1986)). Title 42 U.S.C. § 1383(c)(3) renders the judicial provisions
42 U.S.C. § 405(g) fully applicable to claifms SSI. In generathe legal standards
to be applied are the same regardless dadthdr a claimant seeks DIB, to establish
“Period of Disability,” or to recover SSHowever, different statutes and regulatior
apply to each type of claim. Many timesadel statutes and regulations exist for DI
and SSI claims. Therafe, citations herein should w®nsidered to refer to the
appropriate parallel provision as context dies. The same applies to citations
statutes or regulations found in quoted court decisions.
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[R32-86]. On June 28, 2013, the ALJ dahiPlaintiff’'s application for disability
benefits. [R12-28]. Plaintiff then filed appeal with the Appeals Council, which wa
denied on February 5, 201Baking the ALJ’s decision the final decision of th

Commissioner. [R1-3].

Plaintiff subsequently filed this actiam April 2, 2015, seeking review of the

Commissioner’s decision. [Docs. 1-1, SAfter service of process, the answer ar
transcript were filed on August 11, 2017. [Docs. 18, 19]. On September 19, 2

Plaintiff, now represented, filed a biri@arguing for reversal of the Commissioner’

decision, [Doc. 26], and on November 2817, the Commissioner filed a response|i

support of the decision, [Doc. 28], to whiehaintiff replied, [Doc. 29]. The matter is
now before the Court upon the administratigeord, and the parties’ pleadings an
briefs! and it is accordingly ripe for review pursuant to 42 U.S.C. 88 405(0g)
1383(c)(3).
[I.  PLAINTIFF'S CONTENTIONS

Plaintiff claims that reversal and remand are required because:

1. The hypothetical which the ALJ posed to the VE
insufficiently defined Plaintiff’s limitations.

4 Neither party requested oral argumeBedDkt.).
3
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2. The ALJ failed to develop a full and fair record.
3. The Court should remand under sentence six of 42 U.S.C.
8 405(g) so that the Commissioner can address new and
material evidence.
[Doc. 26 at 3.
. STATEMENT OF FACTS
A. Background
Plaintiff was born in 195And was 51 years old onetlalleged onset date
[R136]. He completed highlscol and two years of college. [R189]. Plaintiff worke
in the past as a construction laboreet¢elmmunication worker, and sales persdoh]. [
He alleged disability due to pain in hisMer back and both legs, impairment of le
index finger, and depression. [R188].
B. Lay testimony
Plaintiff was unrepresented during @i@ministrative hearing and, although th
ALJ explained that he had the right tequest a continuande order to obtain
representation, he stated that he wistzedaive his right to representation and g
forward with the hearing. [R34-36].

Plaintiff testified that he was unable to tlkalue to pain in his left leg, lower

back, and right hip. [R49-50]. He noted thatcould not sit or stand for more than g
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hour at a time. [R49]. Plaintiff also statddt he developed glaucoma while working
in his last job as a telemarketer. [R52]. éd@lained that if he tried to stare at ja
computer for too long, a headache develops over both eyes. [R54].

In response to questions about his earnings for calendar year 2009, Plaintif
indicated that he had not worked since 2008, the ALJ noted that his tax records
showed $11,026 in self-employment income for 2009. [R45-48]. The ALJ asked

Plaintiff to contact the Internal Revenue Seeuo clarify this issue. [R82-85]. After

=

the hearing, Plaintiff sent the ALJ a copyhid tax return for 2009, along with a lette

clarifying his testimony at the hearing. [R188;246]. He wrote that he did work for

a telemarketing company for the first fononths of 2009. [R246]. He was terminated

because he started taking too many da#fsf work dueto his pain. d.]. He stated

that he had testified incorriycbecause his mother had didet same year and he was

confused about the timelineld]].
C. Medical records

1. Treatment records

—

In October 2008, Plaintiff saw Dr. SharkKumar, a primary care physician, 8
the Atlanta VA Medical Center (“the VA”). [R496-502]. He reported that he was

feeling depressed over his metls death earlier that year and described chronic pain
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in his left leg that began in 1974, whenvaas serving in the Navy. [R496]. He wals

referred for a mental health evalwatiand was put on a trial of Tramatiwr his leg
pain. [R500-01].

Plaintiff returned for a follow-up in January 2010. [R408-10]. He reques

medications to treat his leg pain. [R409aintiff also complained of insomnia, and

Dr. Kumar gave him a prescription for Trazod8ngd.]. Other problems addressed

during this visit included blurred vision and hearing loss. [R411].

In December 2010, Plaintiff saw Dr. Dersodiq, a rehabilitation specialist].
[R322-23]. He noted that he had pain inlkais shin that occasionally radiated to his
thigh and his leg.14l.]. A physical examination showelat he had a normal gait and

a full range of motion in his spine. [R323)r. Sodiqg discussed further workups, su¢

> Ultram (tramadol) is in a class ofiedications called opiate (harcotic
analgesics and is used to relieve modei@tmoderately sevengain. MedlinePlus,
Tramadol, http://medlineplus.gov/druginfo/meds/a695011.html (last visited 9/23

6 Trazodone is a serotonin modulatgpitally used to treat depressior.

MedlinePlus, Trazodone, https://medlineplus.gov/druginfo/meds/a681038.html
visited 9/23/18).
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as a CT scdnor an EMG? but Plaintiff's main requesivas for pain medication.
[R324]. He was reluctant to try Gabapehtlrecause he did not want a “nerv
medication,” but he endorsed a good response to Peftindbe past. Ifl.]. Dr. Sodiq
prescribed Tramadol and noted that Riffizvould be switchedo hydrocodone if the
Tramadol was not effectiveld[].

During 2011, Plaintiff continued to follow up at the VA for medical car

In January, a physical therapist trainesh o use a cane for ambulation. [R316-17].

! Computed tomography (“CT”) imaging uses x-ray equipment to mj

cross-sectional pictures of eh body. MedlinePlus, CT Scans
http://www.nIm.nih.gov/medlineplus/ctscans.html (last visited 9/23/18).

8 “EMG” is an abbreviation for electromyografDR Med. Dictionarp69
(1*' ed. 1995). Electromyography measures the response of muscles and nel
electrical activity. Itis used to helptdemine conditions that might be causing musc
weakness, such as nerve disosder KidsHealth, Electromyography
http://kidshealth.org/parent/general/sick/emg.html (last visited 9/23/18).

9 Gabapentin, also known by the bramgime Neurontin, is often used tq
help control certain types of seizures itigr@ts who have epilepsysabapentin is also
used to relieve the pain of postherpetianaggia (the burning, stabbing pain or achg
that may last for months or years after aack of shingles) and restless legs syndron
MedlinePlus, Gabapentin, https://meé@jptus.gov/druginfo/meds/a694007.html (la
visited 9/23/18).

10 Percocet is a combination of oxycodone and acetaminophen and
narcotic analgesic usedrielieve moderate-tgevere pain. MdimhePlus, Oxycodone,
https://medlineplus.gov/druginfo/meds/a682132.html (last visited 9/23/18).
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The next month, an x-ray showed that Plaintiff had mild spondytasitis lumbar
spine at L3-L4. Id.]. He was given a prescription for oxycoddhAg§R452-53].
In March 2011, Plaintiff was evaluated for admission into a VA progr

designed to assist homelesterans. [R427-30, 432-37A social worker noted that

he was casually dressed dmadd a well-kept appearance. [R434]. He denied any

suicidal ideation or psychosisid]]. He reported feeling some depression over the

death of his mother three years previou$i435]. However, his mood was euthymic

and his affect was appropriate. [R436]. Eheial worker noted that Plaintiff “canno
work the way he likes secondary to his ledd.]] The next month, Plaintiff was given

a housing voucher. [R568].

In August 2011, Plaintiff saw Dr. Andre@eller for treatment of his lower back

pain. [R551]. Plaintiff noted that the pairas worse with bending, side flexion, and

extension. Id.]. A physical examination showedktPlaintiff had 5/5 strength in hig

upper and lower extremities, and +2 deep tendon reflei@$. His paraspinal

1 “Spondylosis” refers to stiffening viebra and is “often applied

nonspecifically to any lesion of th&pine of a degenerative naturePDR Med.
Dictionary 1656 (T'ed. 1995).

12 Oxycodone is a narcotic used tdieee pain. MedlinePlus, Oxycodone

http://www.nlm.nih.gov/medlineplus/drugfio/meds/a682132.html (last visited
9/23/18).

[
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muscle$® were tender to palpitationld]. In addition, he had a reduced range
motion in his spine due to muscle spasnid.].[ Dr. Geller prescribed Sulinddand
a TENS unit® trial for his low back, and orderesh MRI of Plaintiff's lumbar spiné’.
[1d.].

Over the next month, Plaintiff parti@ged in several physical therapy sessior
with good results. [R546-50]. Later in August, Plaintiff checked in with a VA so(

worker, Ms. Mali Collis-Abdulla. [R545]. He stated that he was doing well g

13 Paraspinal means adjacéntthe spinal columnSeeMerriam-Webster
Medical Dictionary, Paraspinal,
http://www?2.merriam-webst.com/cgi-bin/mwmedsamp?book=Medical&va=sampg
(last visited 9/23/18).

14 Sulindac is a nonsteroidal anti-infflematory drug (NSAID) used to treat

mild to moderate pain and help relieve symptoms of arthritis (e.g., osteoarthritis
rheumatoid arthritis) or acute gout, such as inflammation, swelling, stiffness, and
pain such as spondylitis. Sulindac
https://www.mayoclinic.org/drugs-supplemeéstdindac-oral-route/description/drg-
20069763 (last visited 9/23/18).

15 “TENS” is an acronym for transaneous electric nerve stimulation

which is a method to reduce pain with eteal impulses. Nat'l Osteoporosis Found|

Protecting Your Fragile Spine 11, available at
https://cdn.nof.org/wp-content/uploads/2@BProtecting-Y our-Fragile-Spine.pdf (las
visited 9/23/18).

16 A lumbar magnetic resonance imaging scan is a non-invasive way to c
detailed pictures ofhe part of the spine thatins though the lower backSee
MedlinePIlus, Lumbar MR I scan,
http://www.nIm.nih.gov/medlineplus/ency/article/007352.htm (last visited 9/23/1
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“continues to rent out hisuck to people moving” but #1 the people sometimes do not
realize that he personally is not going to help them moig]. [

In October 2011, Plaintiff told Ms. Colk&bdulla that he wadoing well and did
not have any suicidal or honal ideation. [R726]. He netl that he is often not at
home because he rents his koat to other peopleld.]. Plaintiff was alert and well-
oriented, and spoke with a nornnate, tone, and volume. [R727].

In November 2011, Plaintiff saw VA rehabilitation specialist, Dr. Sushma
Chandan, and VA resident, Dr. Rajeev ValvgiR715]. He contiued to complain of
back pain that was radiating into his left le¢d.]] A recent MRI showed that he had
an annular tear and disc protrusioh&tS1, which was contéiag the descending S1
nerve root. [R717]. A physical examiraiishowed that Plaintiff had a normal gajt
pattern and was able to heel and toékwgdR718]. He had increased pain with
flexion'” and extension of his lumbar spindd.]. He had 5/5 strength in his lowef
extremities, and his sensationsayatact to light touch.Idl.]. Plaintiff told the doctors
that the only medication that had worked for his pain was oxycodddé¢. A drug

screen performed during this visit testedifps for marijuana. [R712]. After learning

17 Flexion refers to the bending of tepine “so that the concavity of the
curve looks forward.”"PDR Med. Dictionarys63 (' ed. 1995).

10
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of the results, Plaintiff acknowledged thatused marijuana to control his pain “abot
once a month or so.” [R713]. He explairbdt all of the pain medications which h

had tried except for Lortabcaused him to have “horrible dreamsld.]. Due to the

positive drug test, Dr. Chandan declinegbtescribe any pain medications. [R707].

In December 2011, Plaintiff told Ms. @is-Abdulla that he was planning to pu

his truck up for sale due fmancial issues. [R705]. Otherwise, he was doing well.

[Id.]. Plaintiff noted that he continued to earn funds from renting the truck out, an(
not want to do anything to jeopardize aplication for VA disability benefits.Id.].

In a January 2012 follow-up appointment with Dr. Chandan, Plain
complained of an aching, intermittent pain in his groin and hip. [R701]. Phys
examination showed that Plaintiff hadcroiliac tenderness and a limited range
motion in his right hip. [R701-02]. Head normal muscle strength and normal de

tendon reflexes in his legs. [R702]. Dr. Chandan prescribed L&djitk]. Later that

18 Lortab is an opioid pain medication that contains a combination

acetaminophen and hydrocodone and is usectlteve moderate to severe pair
Drugs.com, Lortab, http://www.drugs.cdortab.html (last visited 2/23/18).
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19 Lodine (etodolac) is an NSAID that works by reducing hormones that

cause inflammation and pain in the body. Lodéngsed to treat mild to moderate pait
osteoarthritis, or rheumatoid fritis. Drugs.com, Lodine,
https://lwww.drugs.com/lodine.html (last visited 9/24/18).
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month, Plaintiff cancelled a mental heaippointment because had “a chance to dri
a car to Cincinnati and make a little morie)fR696]. In February, Plaintiff told
Ms. Collis-Abdulla that he had “a job togbbading a mattress at Goodwill.” [R689]
He denied any significant mental health problems. [R690].

In April 2012, Plaintiff visited the VAfor x-rays of his lower extremities.

[R627]. The imaging showed small bilatelaine spurs in both of Plaintiff’'s ankles,

[Id.]. In addition, there were mild degentva changes in the bones of both of his fe¢

[R628-29].

Plaintiff returned to the VA a couple wieks later for an ophthalmology check

up. [R673-77, 756-60]. An examinatiohosved that he had a moderate degree
glaucoma, which was worse orethght eye as comparedttme left. [R676, 759]. He
also had a developing cataract in the rigle leyt that it did not affect his activities o
daily living. [R676, 760]. Plaintiff was given a prescription for LatanopfofR676,

759].

20 Latanoprost comes as eye drops Wwhare used to treat glaucoma (
condition in which increased pressure inélye can lead to gradual loss of vision) ar
ocular hypertension (a condition which sas increased pressure in the eys
Latanoprostis in a class of medications ahfieostaglandin analogs. It lowers pressu
in the eye by increasing the flow afiatural eye fluids out of the eye
https://medlineplus.gov/druginfo/meds/a697003.html (last visited 9/23/18).
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Later that month, Plaintiff told MsCollis-Abdulla that he was “doing OK.”
[R755]. He reported having ‘ldatle business here andette moving furniture.” If.].
His attention and concentration were suéfidi, and his memory was intact. [R756
He had a normal mood, ap@opriate affect, and relewathought processesld][].
His judgment was intact, and his insight was faid.][

In August 2012, Plaintiff told Ms. Qigs-Abdulla that he was doing well.
[R648]. He had visited his sister tpeevious month and was looking forward t
returning to Ohio for his niece’s weddinfR648-49]. Ms. Collis-Abdulla noted thaf
Plaintiff was dressed appropedy and was neatly groomefR649]. His memory was
intact and his attention and camtration were sufficient.ld.]. His thought content
was relevant and his judgment was within normal limitd.].[ His insight into his
condition was fair. Ifl.].

The next month, Plaintiff told Ms. Collis-Abdulla about his niece’s weddif
[R647]. He stated that it had been hardhian to visit Ohio since his mother had died
[Id.]. His living situation was under contralnd he was enjoyirtgs relationship with
his family. [d.]. A mental status examination was within normal limits. [R647-4

Finally, in November 2012, Plaintiff retugd to the VA with complaints of eye

pain. [R732-33]. He stated that his paidl started after he ran out of eye drops t

13
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prior week. [R732]. The attending physitieenewed Plaintiff's prescription for|
latanoprost and referred him to the eye clfoicfurther treatment. [R733]. The note
from this visit show that Plaintiff was using a cane for balanizk]. [

2. Consultative examinations

Dr. Dianne Bennett-Johnson saw Pldfnfior a consultative examination in
April 2011. [R249-56]. His chief complaints veean old left leg injury and worsening
lower back pain. [R253]. Plaintiff noteékat he was given a cane at the VA and us
it both inside and outside of his homed.]. Plaintiff also stated that his left inde»
finger was non-functional due to anury that he suffered in 1996l1d[]. In addition,
he described a history of depression. [R253-54].

On examination, Dr. Bennett-Johnson noted that Plaintiff was not in a
distress. [R254]. He was walking witlsimgle-point cane, but was able to ambula
without it. [[d.]. He had a limited rangef motion in his lumbar spine, and his lef
index finger was fixed in a flexed positiofR255]. Plaintiff's mood appeared to bs
depressed and irritabled[]. Plaintiff walked with a slw gait that was slightly listing
to the left side. Ifl.]. Dr. Bennett-Johnson’s diagnoses included chronic leg pi

greater on the left than the righumbar pain with radiation time right hip; a left index

14
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finger injury; uncomplicated hypertension; deggion; and diminished hearing with thie
use of a hearing aidId].

InJune 2011, Dr. William Hand, a non-examining medical consultant, completed
a residual functional capaciggssessment for ¢éhstate agency. [R263-70]. Dr. Hand

determined that Plaintiff could li20 pounds occasionally and 10 pounds frequently.

-S

[R264]. He found that Plaintiff could sitastd, or walk for six hours in an eight-hou
workday. [d.]. He concluded that Plaintiff digbt have any posturar manipulative
limitations. [R265-66].

In October 2011, Dr. Bettye Stanley, a non-examining state agency physician,
completed a physical RFC questionnaire 6QJR-09]. She determined that Plaintiff

could lift 20 pounds occasionally and ugl@pounds frequently. [R603]. Dr. Stanle

<

indicated that Plaintiff codl sit, stand, or walk for up to six hours in an eight-hour
workday. [d.].
D. Vocational expert’s testimony
At the hearing before the ALJ, the VE testified that assuming a hypothetical
person with Plaintiff's characteristicsuld lift 20 pounds occasionally and 10 pounds
frequently; could sit, stand, wralk for six out of eight howst but would need to switch

positions every hour or two; and would have “limited use of the non-dominant index

15

AO 72A
(Rev.8/8
2)




AO 72A
(Rev.8/8
2)

UJ

finger,” which would not affedhe person’s ability to lift, but which “could affect job

with fine manipulation,” such as tho#®at require keyboarding skills, could perforr

=)

Plaintiff's past work as a telemarketer (DOT number # 299.357-014) or a telephone

sales operator (DOT numb#235.662-026), and that his obs&tions were consistent
with the Dictionary of Occugsnal Titles. [R69, 71-72]The VE further testified that
those jobs could still be performed if timelividual were limited to superficial contact
with coworkers, and would have tise a cane in the workplace. [R72].
E. Newly-submitted evidence
Attached to his brief in this cou®laintiff submitted evidence that he had not

previously submitted either to the ALJ thie Appeals Council. First, he submitted

documentation from the VA showing that he has been diagnosed with| AL

Amyloidosis?* which ailment was described Wyr. Maria Ribeiro of the VA’s

21

called amyloid. Amyloid is produced lmone marrow and can be deposited in ahy
tissue or organ. The specific cause ef¢cbndition depends on the type of amyloidosis
a person has. AL amyloidosis (immunoglbbulight chain amyloidosis) is the most

common type and can affect the heart, kidneys, skin, nerves and liver. Previousl
known as primary amyloidosis, AL amyloidosis occurs when the bone mairow
produces abnormal antibodies that cannot be broken down. The antibodigs ar

deposited in tissues as amyloid, interfemnt normal function.Mayo Clinic, Patient
Care & Health Information, Diseases and Conditions)
https://www.mayoclinic.org/ideases-conditions/amyloidesymptoms-causes/syct
20353178 (last visited 9/24/18).

16
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Hematology/Oncology Department as “tenall.” [Doc. 26-1 at 2]. According to
Dr. Ribeiro, Plaintiff first was diagnosedth this condition inJanuary 2015 and begat
undergoing chemotherapy the following month.][ Both Dr. Ribeiro and Dr. Chunzi
Xia, also in the VA Hematology/Oncology partment, noted that his AL amyloidosit
was likely caused by his exposure to Agereinge while servig on the USS Saratoga
after that ship returned from armbat deployment in VietnamId] at 2-3].
Plaintiff also submitted his own lettaesponding to his social worker’s
statements about his work activity. [Doc. 26t2]. In the letter, Plaintiff denies tha
he ever used his truck to supplement hime, and he statdéisat the reference to
picking up furniture at Goodwill referred tm incident where his wife purchased
bunk bed and he drove thedck to pick it up. I[d.]. Plaintiff notes in the letter that his
wife?? loaded the bed onto the truck by herself, without his assistadde.He states
that his social worker must have misursleod what he said to her during the
conversation. Ifl.].
IV. ALJ'S FINDINGS OF FACT

The ALJ made the following findings of fact:

22 The Court notes that, on his applicais for benefits [R136, 146], and hi
June 2011 psychiatric examination with Dioisgts, [R258], Plaintiff stated that he ha
never been married.
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The claimant meets the insdrstatus requirements of the
Social Security Act through December 31, 2014.

The claimant has not engaged in substantial gainful activity
since October 15, 2008, the alleged onset date
(20 CFR 404.157#t seq, and 20 CFR 416.97t seq).

The claimant has the following severe impairments: mild
lumbar spondylosis; chronic lower left leg pain; a[] history of
a L [left] hand injury affectinghe L [left] index finger; and

a rash of an unknown origin (20 CFR 404.1520ét)seq,
and 20 CFR 416.920(c)).

The claimant does not have an impairment or combination of
impairments that meets or medically equals the severity of
one of the listed impairmenits20 CFR Part 404, Subpart P,
Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526,
416.920(d), 416.925, and 416.926).

After careful consideration tfe entire record, | find that the
claimant has the residualrictional capacity to perform a
limited range of light work as defined in
20 CFR 404.1567(b) and 416.967(b). The claimant’s ability
to perform the full range of light work is compromised
because the claimant needfi&wve the option of alternating
between sitting and standingag workstation every hour or
two. In addition, the claimant has limited use of his non-
dominant index finger that could affect jobs with fine
manipulation, but does not affect lifting or carrying. With
regard to postural limitationt)e claimant can occasionally
climb ladders, ropes or scalififs], occasional stooping, and
frequently climb ramps and stairs. In addition, the claimant

18
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[R17-23].

The ALJ assigned significant weight to Dr. Johnson’s opinion as to Plaint

Is limited to frequent balancing, kneeling, crouching, and
crawling. The claimant would do best in an environment
where there is only superficial contact with co-workers.

The claimant is capable ofnf@ming past relevant work as
a telemarketer or telephone op®r. This work does not
requite the performance of werelated activities precluded
by the claimant’s residual functional capacity
(20 CFR 404.1565 and 20 CFR 416.965).

The claimant has not been under a disability, as defined in
the Social Security Act,sce October 15, 2008, through the
date of this decision (20 CFR 404.1520(f) and
20 CFR 416.920(f)).

ff's

physical capabilities, because she found that the opinion was consistent with the

treatment notes, the state aggmedical consultants’ opinions, and Plaintiff’s activitig
of daily living. [R22]. Tle ALJ accorded great weightttoe opinions of state agency

medical consultants—Drs. Stanley ak@nd—-because they were consistent wi

S

T~

th

treatment notes, Dr. Johnson, the evidence as awhole, and Dr. Chandan’s deternjinati

on November 9, 2011 that Plaintiffigit and station were normald]. However the

ALJ gave greater weight to Dr. Staylle opinion “because the medical evidenge
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supports the additional limitations she désed” but, ultimately, found Plaintiff
“further limited than both doctors opined.id]].

The ALJ determined that Plaintiff's seahents about “the intensity, persistenc
and limiting effects” of his symptoms we not entirely credible. [R20]. The ALJ
observed that Plaintiff's leg pain was intettent and that he only needed medicatig
for occasional episodes of pain. [R22]. In addition, the ALJ noted that the “reg
contain numerous references to the claimanking as a furniturenover” and renting
out his truck to others.ld.].

The ALJ also concluded that Plaintiff had been “less than candid in
statements to medical providers and this Administrative Law Judge.” [R
Specifically, the ALJ noted that Plaintiff denied using marijuana during one visit,
later tested positive for that substanciel.][ The ALJ also notethat the record was
“replete with references to the claimaanting his truck out and moving furniture,
recounting Plaintiff's statements that

he continued to earn funds from rexgtihis truck out, but did not want to

do anything that would jeopardize his pending disability claims with the

VA. ... [indicating] that [he] was aave that he was earning income and

that reporting he is doing so could impact his claim for disability.

[1d.]. The ALJ also observed that Plaintiiénied working in 2009, but his tax retur

“clearly shows substantial income for 20091d.].
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Based on the above RFC and the ¥4stimony, the ALJ determined that
Plaintiff could return to hipast relevant work as a telarketer or telephone operator.
[R23-24]. Therefore, the ALJ found that Plaintiff was not disabled. [R24].
V. STANDARD FOR DETERMINING DISABILITY

An individual is considered disabled fourposes of disability benefits if he i$
unable to “engage in any substantialnfid activity by reason of any medically
determinable physical or mental impairmerttich can be expected to result in death
or which has lasted or can be expectelhsdfor a continuous period of not less than
12 months.” 42 U.S.C. 88 423(d)(1)(Al382c(a)(3)(A). The impairment of
impairments must result from anatomigedychological, or physiological abnormalities
which are demonstrable by medically adeepclinical or laboratory diagnostig

techniques and must be of such severigt the claimant is not only unable to d

O

previous work but cannot, considering aggcation, and worxperience, engage in
any other kind of substantial gainful wotkat exists in the national economy.
42 U.S.C. 88 423(d)(2)-(3), 1382c(a)(3)(B), (D).

The burden of proof in a Social Securiligability case is divided between th

D

claimant and the Commissioner. The clainteedrs the primary burden of establishing

t

the existence of a “disability” and therefore entitlement to disability benef
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See20 C.F.R. 88 404.1512(a), 416.912(a). The Commissioner uses a five
seqguential process to detene whether the claimant has met the burden of prov
disability. See 20 C.F.R. 88 404.1520(a), 416.920()poughty v. Apfel

245 F.3d 1274, 1278 (11Cir. 2001); Jones v. Apfel 190 F.3d 1224, 1228

(11™ Cir. 1999). The claimant must prove siep one that he is not undertaking

substantial gainful activity.See20 C.F.R. 88 404.1520(a)(d, 416.920(a)(4)(i).
At step two, the clanant must prove that he is suffering from a severe impairmen
combination of impairments that significantly limits his ability to perform ba
work-related activities.See20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). A
step three, if the impairment meets afidahe listed impairments in Appendix 1 tc

Subpart P of Part 404 (Listing of Impaients), the claimant will be considere

disabled without consideration of &g education, and work experience.

See20 C.F.R. 88 404.1520(a)(4)(ii#16.920(a)(4)(iii)). At step four, if the claiman
IS unable to prove the existence of a listed impairment, he must prove the
impairment prevents performance of past relevant wol

See20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a)M)(iAt step five, the regulations

direct the Commissioner to consider thairmlant’s residual functional capacity, age

education, and past work experience@ébermine whether the claimant can perfor
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other work besides past relevant workSee 20 C.F.R. 88 404.1520(a)(4)(v)
416.920(a)(4)(v). The Commissioner musiquce evidence thatedhe is other work

available in the national economy thae tblaimant has the capacity to perforn

—

Doughty 245 F.3d at 1278 n.2. To be considatisabled, the claimant must prove an
inability to perform the jobs that the Commissioner listk.

If at any step in the sequence a clain@art be found disabled or not disabled,
the sequential evaluation ceaseand further inquiry ends.
See20 C.F.R.88404.1520(a)(4), 4280(a)(4). Despite theifting of burdens at step
five, the overall burden rests on the claimaqtrtuve that he is unabto engage in any
substantial gainful activity thaexists in the national economy. Doughty
245 F.3d at 1278 n.2Boyd v. Heckler 704 F.2d 1207, 1209 (11Cir. 1983),
superseded by stawmibn other grounds b§2 U.S.C. § 423(d)(5)as recognized in
Elam v. R.R. Ret. Bdd21 F.2d 1210, 1214 (Tir. 1991).
VI. SCOPE OF JUDICIAL REVIEW

A limited scope of judicial naew applies to a denial &ocial Security benefits
by the Commissioner. Judicial reviewtbe administrative decision addresses three

guestions: (1) whether the proper legahdtads were applied; (2) whether there was

—

substantial evidence to support the finding&of; and (3) whether the findings of fac

23

AO 72A
(Rev.8/8
2)




AO 72A
(Rev.8/8
2)

resolved the crucial issuesWashington v. Astryes58 F. Supp. 2d 1287, 1296

(N.D. Ga. 2008)Fields v. Harris 498 F. Supp. 478, 488 (N.Ba. 1980). This Court

may not decide the facts anew, reweighaidence, or substitute its judgment for that

of the Commissioner.Dyer v. Barnhart 395 F.3d 1206, 1210 (4Lir. 2005). If
substantial evidence supports the Commissioner’'s factual findings and
Commissioner applies the proper legahdi@ds, the Commissioner’s findings ar
conclusive. Lewis v. Callahan125 F.3d 1436, 1439-40 (1 Cir. 1997);Barnes v.
Sullivan 932 F.2d 1356, 1358 (1 Cir. 1991)Martin v. Sullivan 894 F.2d 1520, 1529
(11" Cir. 1990);Walker v. Bowen826 F.2d 996, 999 (T'Cir. 1987) (per curiam);
Hillsman v. Bowen804 F.2d 1179, 1180 (1LTir. 1986) (per curiamBloodsworth

v. Heckler 703 F.2d 1233, 1239 (1Lir. 1983).

“Substantial evidence” means “mormkan a scintilla, but less than a

the

e

preponderance.Bloodsworth 703 F.2d at 1239. It means such relevant evidence as

a reasonable mind might accept as adequate to support a conclusion, and it must

enough to justify a refusal to direcvardict were the case before a juRichardson
v. Perales 402 U.S. 389, 401 (1971Hillsman, 804 F.2d at 1180Bloodsworth
703 F.2d at 1239. “In determing whether substantial evidence exists, [the Cou

must view the record as a whole, takiinto account evidence favorable as well
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unfavorable to the [Commissioner’s] decisioChester v. Bowerr92 F.2d 129, 131
(11" Cir. 1986) (per curiam). Even whereth is substantial @ence to the contrary
of the ALJ’s findings, the ALJ decision will not be overturned where “there
substantially supportive evidence” of the ALJ’'s decisioBarron v. Sullivan
924 F.2d 227, 230 (¥Cir. 1991). In contrast, revieod the ALJ's application of legal
principles is plenaryFoote v. Chatgr67 F.3d 1553, 1558 (T1Cir. 1995);Walker;

826 F.2d at 999.

Also, a “court must consider evidence sobmitted to the [ALJ] but considered

by the Appeals Council when that coteviews the Commissioner’s final decision.

Ingram v. Comm’r of Soc. Sec. Admi®#96 F.3d 1253, 1258 (11Cir. 2007). In

reviewing this additional evidence, the cautst evaluate whether this “new evideng

renders the denial dlenefits erroneous.ld. at 1262. This means that the court mu
“determine whether the Appeals Council eatlty decided that the ‘[ALJ’s] action,
findings, or conclusion is [not] contrary tbhe weight of the evidence currently o

record.”” Id. at 1266-67 (quoting 20 C.F.R. § 404.970(b)).
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VII. CLAIMS OF ERROR

A.  Whether the hypothetical posedo the VE sufficiently defined
Plaintiff's limitations.

Plaintiff claims that the ALJ failed tbevelop the recorgecause thypothetical

guestion posed to the VE did not adagliadefine his manipulative limitations.

[Doc. 26 at 17]. Although Plaintiff acknowledgthat the ALJ noted that Plaintiff hadgl

a serious injury in his left index finder veh caused it to be pmanently fixed in a

flexion position and limited his fine motorifik such as keyboarding, he submits th

the ALJ erred by not identifying whethéis posed frequent, occasional, or ro
fingering with his left hand. Il.]. Plaintiff claims that this is a serious omission

because, with occasional or no fingering, Riffiwould be unable to perform his past

work. [Id. (citing DICOT 299.357-014, 199WL 672624 (telephone solicitG?)

DICOT 235.662-022, 1991 WL 672175 (telephone operdjpr)

23 The DOT for this position indicates it requires a finger and man

ual

dexterity level of 4 (defined as “lowest 1/3 excluding bottom 10%”) and freqyent
fingering (defined as “exists 1/3 to 2/3 of the time”). DICOT 299.357-

014,1991 WL 672624.

24 The DOT for this position indicatei$ requires a figer and manual

dexterity level of 3 (defined as “middl¢3 of the population”and frequent fingering
(defined as “exists 1/3 to 2/3 of the time”). DICOT 235.662-022, 1991 WL 6721

26
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The Commissioner first responds that Ridi injured his left finger in 1996 but

continued to work as a telemarketerd telephone opdma from 1998 until 2008,

belying his claims that his injured Idibhger prevented him from performing his pas

work. [Doc. 28 at 15-16].However, the ALJ did not offer this as a reason for n

assessing Plaintiff with particularnfyering limitations. [R21]. As such, the

Commissioner proffers an imperssible post-hoc rationalizationSeeOwens v.
Heckler, 748 F.2d 1511, 1516 (11Cir. 1984) (“We decline . . . to affirm simply
because some rationale migjatve supported the ALJ'siclusion. Such an approacl
would not advance the ends of reasoned decision making.”).

Second, the Commissioner asserts thahEtas cited to no evidence showing
that he may be limited to occasional orfimgering and, in, fact, the record does n(
support these limitationsld. at 16]. Third, the Commissioner responds that Drs. Hg
and Stanley assessed Plaintifftwno manipulative limitations.Id. at 17]. Plaintiff
replies that this does not excuse the Alfdikire to define Platiff's limitations with
sufficient particularity. [Doc. 29 at 3].

In forming the RFC, “[e]ach functioni[¢., sitting, standing, walking, lifting,
carrying, pushing, and pulling)] must be comsetl separately . . . , even if the fing

RFC assessment will combine activities. . S3R 96-8p. However, “when thereis n
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allegation of a physical or mental limitati or restriction of a specific functiona
capacity, and no information in the caseard that there is such a limitation g
restriction, the adjudicator must consider the individual to have no limitatior

restriction with respect to that functidnaapacity.” SSR 96-8p. The claimant i

generally responsible for providing the@snce used by the Commissioner to make

finding about the claimant’'s RFC, but befonaking a determination that the claimar

is not disabled, the Commissioner ispassible for developing a complete medic;

history, including arranging for a oosultative examination if necessary.

20 C.F.R. § 416.945(a)(3).

Here, the Commissioner is correct thlaintiff has pointed to no records

indicating fingering limitations. Howevehe ALJ observed that “Dr. Johnson notg
the claimant had reduced grip in his ledind, which could affect his left hand’s ability
to grip and pinch. Consequently, limitatidnem this impairment are reflected in thg
residual functional capacity.[R21 (internal citations omitted)]. The ALJ then wer
on to incorporate that limitation in the RRas “limited use of his non-dominant inde
finger that could affect jobs with finmanipulation but does not affecting lifting o

carrying.” [R19 ([citing R71-72])]. The VERestified that a person with thos¢
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restrictions could perform Plaintiff's pasbrk as a telemarketer a telephone sales
operator and that his observations wawasistent with the DOT. [R69, 72].
Plaintiff's contention that the VE®stimony conflicted wh the DOT, despite
the VE’s explicit affirmation to the corary, was not raised during the hearing
[Doc. 11 at 19 (citingdiggins v. Comm’r of Soc. Se®No. 6:11-cv-1221-Orl-KRS,
2012 WL 4327666, at *M.D. Fla. Sept. 20, 2012))]. While this is may b
attributable to Plaintiff'spro sestatus, even assumirayguendothat there was a
conflict between the VE's testimonp@ DOT, the VE's testimony controlsones v.
Apfel 190 F.3d 1224, 1230 (1 LTir. 1999). But see Rodriguez v. Comm’r Soc. Se
No. 6:17-cv-1374-0rl-22G4), 2018 WL 840129, at *4-5 (M.D. Fla. Jan. 25, 2014
(holding that SSR 00-4p instructs the ALRlmit a reasonable explanation” for an

conflict between the DOT and the VE'stiesony before relying on the VE). Even if

this Court applies SSB0-4p, as explained iRodriguezthe ALJ did not err because

she specifically asked the VE to identifiyda explain any inconsistency between th
DOT and his testimony. [R69]. As such, the hypothetical posed to the VE s

Plaintiff's limitations with sufficient pdicularity and the ALJ’s reliance on VH

findings that may conflict with the DOT igermissible given the VE’s testimony;

Consequently, the Court finds no revelsibrror in the Commissioner’s conclusion
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that Plaintiff's left hand limitations did notgclude his past work as a telemarketer
a telephone sales operator.

Second, Plaintiff claims that the ALJ erred by not accounting for his vis
impairment and finding that his glaucomaas non-severe. [Doc. 26 at 17-18

Specifically, Plaintiff opines that the finay that his glaucoma was non-severe is 1

supported by the evidence because the maxstnt treatment records showed that

Plaintiff had moderately blurred vision both eyes and was developing a catard
[Id. at 18 (citing [R676, 759])]. The Commiseer responds that substantial eviden
supports the ALJ’s findings that Plaintifgsion impairments were not severe becau
a mere diagnosis does not establish evidence of a severe impairment, and furth
Plaintiff's treatment records reflect thatiwas merely prescribed night-time eyedroy
and his glaucoma did not affect his ability to work or activities of daily livin
[Doc. 28 at 18-19]. Plaintiff replies thattimost recent treatmembtes show that his
“glaucoma affects his ability to perform basic waaktivities” because he hag
moderately blurred vision in both eyes and a developing cataract. [Doc. 29 at 4

The Commissioner has the better end ofitigeiment, as evehe recent records
cited by Plaintiff note that his glaucoma dawot affect his activities of daily living.

[R676, 760].
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Consequently, the Court cdades that Plaintiff has nehown reversible error
in the Commissioner’s finding that Plaintiff's visual impairments are non-severe

B.  Whether the ALJ failed to develop the record regarding
Plaintiff’'s physical limitations.

Plaintiff claims that the ALJ failed tdevelop the record because, although she
found Plaintiff was not entirely credible besathe worked during his alleged disability
period, she did not question Plaintiff aboustthuring the hearing or give him a change
to explain himself, and ignored his explanatory statement concerning his 2009 ta»
return. [Doc. 26 at 19-20]. The Commissioremponds, first, that the Plaintiff has ngt
shown that additional testimony had a weele possibility of altering the ALJ’s
decision, as Plaintiff did not challengbe ALJ's determination of Plaintiff's
credibility?® and Plaintiff's medical records sgmony, and 2009 tax returns reflect that
he worked after his alleged onset dategast by driving his tructo help others move.

[Doc. 28 at 20-21].

25 While Plaintiff does not challenge thassertion, the Court observes that
Plaintiff's arguments suggest that heassentially, challenging the ALJ’s credibility
determination by contesting the ALJ’s fadtbases for her credibility choices. As a
result, the Court will examine both the faatbases and whethihe ALJ’s credibility
determination was supported by substantial evidence.

~
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Plaintiff replies that the ALJ’s only artitated bases for determining Plaintiff's

~—+

reported subjective impairments were patirely credible were: (1) two treatmen
notes wherein Plaintiff described his pamintermittent; (2) “numerous references {o
. . working as a furniture mover[;]"nd (3) a lack of candoin his statements
regarding alleged work activity[Doc. 29 at 7]. Plaintiff submits that two of these
reasons “rested, in large part, on the ALfihding that [Plaintiff] worked after his
alleged onset date” which hexplanation disproves.d.].
As a preliminary matter, the ALJ’s duty develop the record “rises to a special
duty?® when an unrepresented claimant urifeanwith hearing procedures appears
before him.” Cowart v. Schweike662 F.2d 731, 734-35 (1Cir. 1981) (quoting

Clark v. Schweike652 F.2d 399, 404 {XCir. July 17, 1981)). “By implication, where

counsel has been waived, the special dutietelop the record does not take effect.

Robinson v. Astry@35 Fed. Appx. 725, 727 (1 Tir. Apr. 11, 2007). In the absenc

(D

of the special duty, a plaintiff must ma&enore specific showing of prejudice of the

2 Under this special duty, theéALJ must: (1) “scrupulously and
conscientiously probe into, inquire of, aegplore for all the relevant facts”; and
(2) “be ‘especially diligent in ensuring thatvorable as well as unfavorable facts and
circumstances are elicited.” Cowart 662 F.2d at 734-35 (quotirgox v. Califang
587 F.2d 988, 991 {Cir. 1978)). To warrant remarfar the ALJ’s failure to develop
the record, there must beshowing of prejudiceBrown v. Shalala44 F.3d 931, 935
(11™ Cir. 1995) (citingKelley v. Heckler761 F.2d 1538, 1540 n.2 (1Cir. 1985)).
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failure to develop the recorKelley, 761 F.2d at 1540 n.Zee also Brown
44 F.3d at 935. This means that a plaintiff must make a “showing of such a
prejudice or unfairness . . . caused by..lack of counsel as would warrant
reconsideration of . . . [heclaims” by the CommissioneClark, 652 F.2d at 404
(quoting Cross v. Finch427 F.2d 406, 409 {5Cir. 1970)). Here, Plaintiff was
unrepresented but waived his right to eg@ntation, and, as a result, there was
special duty and Plaintiff must show prejudice caused by his lack of counsel.

Additionally, where an ALJ decides nod credit a claimant’s testimony
regarding subjective allegationgdisability, she must articulate explicit and adequa
reasons for doing sddolt v. Sullivan 921 F.2d 1221, 1223 (LCir. 1991). Be that
as it may, in rejecting such testimonye tALJ does not need to refer specifically t
each piece of evidence in heuaikion, so long as the decision “is not a broad rejectig
that does not allow the reviewing court determine that the ALJ considered th
claimant’s medical condition as a wholbyer, 395 F.3d at 1211.

Here, the ALJ clearly consideredaRitiff's 2009 employment earnings and
indeed, the record reflectsattshe questioned Plaintdbout the discrepancy betwee
it and his reported work history, [R36-3@ven going so far as explaining th

discrepancy in his testimomynd reported earnings and aimg him to submit his tax
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return for that year, [R45-483nd referring to this evideg in her decision, [R17]. In
fact, the ALJ gave Plaintiff the bemebf the doubt and concluded that althoug
Plaintiff worked after his alleged onsettelathe work did notise to the level of
substantial gainful employment.Id[]. As a result, theCourt finds no error in
developing the record with respect to Plaintiff's post-2009 work history.
However, Plaintiff also claims he warejudiced because the ALJ did not aj
him about provider notes indicating that\Wwerked part-time, but relied on them ir
determining that Plaintiff was not fully crdde. [Doc. 26 at 20]. More specifically,
Plaintiff submits that the only bases fitie ALJ’s credibility determination—other thai

treatment notes—were“numerous references tavorking as a furniture mover” ang

Plaintiff a lack of candor in his s&nhents regarding alleged work activity.

[Doc. 29 at 7]. This is simply not true.

First, the ALJ referred to treatment notes not only describing Plaintiff g
furniture mover, but also renting out hiadk. [R22-23]. Second, the ALJ explaine
that Plaintiff also was “less than candichis statements to medical practitioners af
this” ALJ because, in addition to “reng out his truck and moving furniture” he
(1) denied using marijuana but only admigtiit, and providing an explanation, afte

it was indicated on a urinary drug screenl &2) “stated he continued to earn fung
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from renting his truck out, but did not watdo anything that would jeopardize hi
pending disability claims with the VA . . . [inghting] that [he] was aware that he w3
earning income and that reporting he is doing so could impact his claim for disabi

[R23].

The Court observes that, other thdéme statement included with this

appeal—explaining that one treatment noteedd that his wife had him using the trug
to transport a bunk bed from Goodwill-Piaif has not offered any argumen
whatsoever that explains the multiplestainces in his treatment records where
reported income from usinkis truck. The Court further observes that, althou
Plaintiff claims that his wife made him wotkge record is replete with references to tf

fact that Plaintiff has never been marraadl lives alone. Even if the Court accepts

72

IS

lity.”

b

k
|
he
gh
e

as

true that Plaintiff did have a wife who asked him to transport a bunk bed from

Goodwill, this does not explahis initial dishonesty witiedical providers regarding
marijuana usage nor does it explain his desire to under-report income to
disability.

As a result, the Court finds that tA&J’s credibility determination was not ar
iImpermissible rejection of Plaintiff's testony, as Plaintiff seems to suggest, but w

instead a detailedenerally well-reasoned explanati@ee Dyer395 F.3d at 1210-11;
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Holt, 921 F.2d at 1223; SSR 96-7fonsequently, the Court is not persuaded that

allowing Plaintiff to explain treatment notes about earning additional income would

have altered the credibility deteination and finds that, to the extent this was error
was harmless and not grounds for reverSaléNalker v. Bowen826 F.2d 996, 1002
(11™ Cir. 1987) (applying harmless erroradysis in Social Security casd)jorio V.

Heckler 721 F.2d 726, 728 (I'Cir. 1983) (applying harmlessror analysis where the
ALJ made an incorrect statement of factpung v. AstrueNo. 8:09-cv-1056,
2010 WL 4340815, *4 (M.D. Fla. Sept. 29, 2010) &ror is harmless if it “do[es] not
affect the ALJ's determination that aathant is not entitled to benefits.”)
Accordingly, the Court finds no reversildeor in the ALJ’s credibility determination.

C. Whether remand is appropriate under sentence six of
42 U.S.C. § 405(Q).

As a preliminary matter, under sentesoeof 42 U.S.C. § 405(g), a court may

~

remand for the Commissioner to consider additional evidence, “but only upon a

showing that there is new evidence which is material and that there is good cau

the failure to incorporate such evidencwirthe record in a prior proceedingSee

Jackson v. ChateB9 F.3d 1086, 1092 (1 Tir. 1996);Freeman v. Comm’r, Soc. Sec.

Admin, No. 2:16-CV-1956-TMP, 2018 WL 399723 *3 (N.D. Ala. Aug. 21, 2018).
Therefore, a case will be remanded basadew evidence whe(it) the evidence is

36

se fc



AO 72A
(Rev.8/8
2)

new and non-cumulative; (2) “the evidenceeterial such that a reasonable possibility
exists that the new evidence would chatigeadministrative result”; and (3) “good

cause exists for the applicant’s failui@ submit the evidence at the appropriate

administrative level."Falge v. Apfel150 F.3d 1320, 1323 (4 Tir. 1998). Evidence
Is new when it is @ated after the administrative hiegrand the ALJ’s decision, ang
it is non-cumulative when there is no simiéaidence in the administrative reco&kee

Butler v. Barnhart 347 F. Supp. 2d 1116, 1124 (M.D. Ala. 2003)e also Vega v.
Comm’r of Soc. Se265 F.3d 1214, 1218 (1 Tir. 2001) (finding evidence was new
and non-cumulative when a doctor discovaagnant’s herniated disc and performe
the corrective surgery in May 1997, aftee ALJ rendered his decision in 1996
A claimant shows good cause by establishiadg time evidence did not exist until afte
the administrative proceeding8utler, 347 F. Supp. 2d at 1124-2¢ee also Vega
265 F.3d at 1218-19 (indicating that good cauas shown because the discovery
the herniated disc took place after the ALJ’s decisidgpite v. Bower823 F.2d 456,
459 (11" Cir. 1987) (“[B]ecause this new ewdce did not exist at the time of th

administrative proceedings [claimant] lestablished good cause for failure to subn

the evidence at the administraikevel.”). In addition, newvidence must relate to the
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time period prior to the ALJ's decisionSee Archer v. Comm’r of Soc. Sec.

176 Fed. Appx. 80, 82 (Y1Cir. Apr. 14, 2006).

First, Plaintiff seeks remand so that the Commissioner can considel
AL Amyloidosis. [Doc. 26 at 21-22].Plaintiff acknowledgse that he was not
diagnosed with this condition until two years after his hearing but, because it
progressive impairment, “it is likely” thate “was experiencing symptoms of thi
condition at the time of his hearing in 2013ld.[at 22]. Plaintiff submits that, wherg
it may be possible to infer thatclaimant’s condition began prior to the date of fir
recorded diagnosis, “the ALJ should ‘calt the services of a medical advisor’ t
evaluate when the claimant’'s disability commenced.”ld. (citing SSR 83-20,
1983 WL 31249, at *3)]. Plaintiff claims tHahere is a reasonable probability that
medical expert would find” that he had tlendition prior to the ALJ’s decision, it iS
material and he has good cause for not stiimg it, as the diagnoses did not occu
until 2015. [d. at 23].

The Commissioner responds that Plairaifés no evidence that he actually hg
AL Amyloidosis or experienced symptomddre the ALJ’s decision and, even if hg
did, a mere diagnosis does not establishikwelated limitation. [Doc. 28 at 23]. The

Commissioner also claims that Plaintiff's reliance on SSR 83-20 is misplaced a
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applicable only after there is a finding diability and it is ecessary to determing

when the disability began.Id[ at 23 (citingCaces v. Comm’r, Soc. Sec. Admin.

560 Fed. Appx. 936, 939 (1 Tir. Mar. 27, 2014); SSR 83-2Bjawinski v. Comm’r
of Soc. Sec391 Fed. Appx. 772, 776 (1Tir. Aug. 6, 2010))]. Plaintiff replies that
he anticipates no dispute concerning his disability and his speculation is “infol

speculation.” [Doc. 29 at 9].

med

Plaintiffs AL Amyloidosis diagnosis did not exist at the time of the hearing

before the ALJ. Therefore, it was nand Plaintiff had good cause for not submittin
it, and thus, the only relevant inquiry wshether it was materiabr “a reasonable
possibility exists that the new evidenceuwld change the administrative result[.]

Falge 150 F.3d at 1323.

g

Even accepting, as Plaintiff argues, that this condition was progressive,

Plaintiff-who is now represented by counsel-has the burden of proving that he is

disabled by identifying medical and other evidence that shows he is disapled.

20 C.F.R. 8 404.1512(akee also Ellison v. Barnhart355 F.3d 1272, 1276
(11" Cir. 2003) (holding that despite ALJtuty to fully develop the record, “the
claimant bears the burden of proving thatihelisabled, andgonsequently, he is

responsible for producing evidence to upport of his claim.”). However, the
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evidence attached to Plaifis brief makes no assean that it caused the symptom
he asserts are disablingAs discussed in Part VII(A3upra a mere diagnosis is
insufficient to show disability.

Moreover, Plaintiff is not entitled tadditional opinions from medical expert;

under SSR 83-20 because the issuenas when a disability arose due to

AL Amyloidosis, but whether he was disabledder the Social Security Act at all|

Caces 560 Fed. Appx. at 93%ee also Klawinski391 Fed. Appx. at 776 (“We
conclude that the ALJ did not contrave®@R 83-20 because the ALJ ultimately four
that Klawinski was not disabled, and S88-20 only required the ALJ to obtain i
medical expert in certain instances to dweiae a disability onset date after a findin
of disability.”).

In addition, the Court’s $eduling order made clearatrequests for the Court
to remand the case to the Commissionetdnsider new evidence must attach tk
evidence to be considered on remand:

... [1]f the remand is for the purpeef taking additional evidence, such

evidence must be attachexdthe brief, or, if suclevidence is in the form

of a consultative examination sougiitgovernment expense, Plaintiff

must make a proffer of the natuod the evidence anticipated to be
obtained.
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[Doc. 20 at 2-3, T 1(c)]. Here, latiugh, Plaintiff attached evidence of hi
AL Amyloidosis diagnosis to his briethe evidence does ndemonstrate that AL
Amyloidosis had any affect whatsoever on his ability to worka addition, to the
extent that Plaintiff seeks additional mealiopinions related to his AL Amyloidosig
diagnosis and anynpact it has on his ability to work (particularly during the perig
when he was insured), he deano proffer of what disabling symptoms he anticipat
linking to AL Amyloidosis.

As a result, Plaintiff has not shown ttiae new diagnosis relates back to h

allegedly disabling symptomduring the relevant period.See Wilson v. Apfel

179 F.3d 1276, 1279 (1 Tir. 1999) (holding new evidence following disability period

was irrelevant because it wiag years after ALJ decision). Accordingly, Plaintiff fail
to show that his diagnosis is materaald the Court concludes that remand ung

sentence six of 42 U.S.C. 8§ 405(g) is not warranted.

27 The exhibit reflects that Plaintiff vgadiagnosed with AL Amyloidosis on

February 4, 2015; that there is documemedlvement of his Gl tract, and suspected
involvement of the liver and spleen; and thabf the date of the March 18, 2015 letter,
he was receiving chemotherapy and hisntition is considered terminal and
incurable.” Dr. Ribeiro wrote that Pldiff was a Vietham War era veteran and was
exposed to Agent Orange, and “AL Amidosis is a presumptive Agent Orange

disability.” [Doc. 26-1 at 2].
41
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Second, Plaintiff claims that remand is warranted to consider his written

statement that he “never rented out his truck or moved furniture for pay or pre
[Doc. 26 at 23]. Plaintiff clans that this is new evidea because it was not previousl
submitted to the ALJ, material becausecould have alted her assessment o
Plaintiff's credibility, andhe had good cause for matbmitting it earlier because h¢
was not represented.ld[ at 23-24]. The Commissioner responds that Plaintif]
assertion regarding his letter is pure speculati¢oh]. [

As explained Part VII(B¥upra it is not reasonable to conclude that Plaintiff
explanation that one treatment note reflelotd his wife had him using the truck tc

transport a bunk bed from Goodwill would altee ALJ’s credibility determination in

light of multiple instances in his treatnterecords where he reported income from

using his truck, the ALJ’s conclusion thaintiff was initially dishonest with medical
providers regarding marijuana usagescgepancies concerning his work histor
between his testimony and 2009 tax returns, and his stated desire to under-
income to attain disability. As a resultet@ourt concludes th&laintiff's letter is not
material.

In addition, the information contained Riaintiff's letter is not new, nor was

fit.”

~
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there good cause for not offering it until his appeal to district court. While Plaintiff
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may not have written the letter until afthe ALJ’s decision and while he was
unrepresented, his letter amounts to an exgitamand is not in the same vein as th
types of medical records that courts commonly consider under sentence Six.
although Plaintiff claims he did not realize that his treatment records conta
references to his part-time employment #rat the ALJ would rely on them, [Doc. 26
at 24], he was aware of them after the Adslied her decision. Second, Plaintiff wg
able to request review by the Appeals CalifiR10], and correspondith it, [R4], and
he could have included this informatiorhis administrative appeal. Third, the “goo
cause” requirement is to prevent manipulation of the administrative proces
discouraging a claimant from withholding evidence until after an adverse administr
decision is issuedMilano v. Bowen 809 F.2d 763, 767 (Y1Cir. 1987). That is
precisely what Plaintiff seeks to do hereccArdingly, Plaintiff has failed to show tha
his explanation was new, material, or that there was good cause for not submit
earlier. As a result, the ColWENIES remand under sentence six.

VIIl. CONCLUSION

For all of the above reasons, tlfieal decision of the Commissioner is

AFFIRMED and the CouDENIES Plaintiff's request foremand under sentence si

of 42 U.S.C. § 405(g).
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The Clerk isDIRECTED to enter judgment for Defendant.

IT IS SO ORDERED and DIRECTED, this the 24 day of September, 2018

/f\/

ALAN J. BAVERMA!
UNITED STATES MAGISTRATE JUDGE
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