Smith-Jackson v. Chao Doc. 93

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

PAULA SMITH-JACK SON,
Plaintiff,
V. 1:15-cv-1688-W SD

ELAINE CHAO, In her Official
Capacity as Secretary of the United
States Department of
Transportation,

Defendant.

OPINION AND ORDER

This matter is before the Court on dlstrate Judge John K. Larkins llI's
Final Report and Recommendation [§R&R”). The R&R recommends the
Court grant in part and deny in pé@fendant Elaine Chao’s (“Defendant”)
Motion for Summary Judgment [55]. Ald@fore the Court are Defendant’s
Motion for Leave to File Excess Pages [8artial Objectionso the R&R [89]
(“Objections”), and Notice of Filing of Geected Partial Objections to the R&R

[92] (“Corrected Objections™).
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l. BACKGROUND

A.  Facts

Plaintiff Paula Smith-Jackson (“Smith-Jackson”) began her employment
with Defendant in 1982 in Peoria, fibis. ([58] 1 2). In January 2005,
Smith-Jackson moved to Atlanta and begaming at the air traffic control tower
in Atlanta (“Atlanta Tower”). (Idf 4). Smith-Jackson had previously been fully
certified to work as an air traffic contker at a level 8 fatity, but Atlanta had a
level 12 facility, which requirg additional training. _(I1dY 3-4). In May 2005,
Smith-Jackson withdrew from training ftire operational air traffic controller
position in Atlanta because of an inabilityperform the required training. (Id.
1 10). Atthat time, Smith-Jackson regtesl a reassignment to a lower level
facility. (Id.).

Smith-Jackson alleges that, on Novem®, 2005, she was present when a
white male coworker maderacially insensitive commemd a group of visitors.
([58] 1 28). That incident caused Smitlickson’s psychological injury, and she

suffered from anxiety, depgsion, and post-traumatic stress disorder. ([57.1] T 4).

! The facts are taken from the R&Rdathe record. The parties have not

objected to any specific facts in the R&and the Court finds no plain error in
them. The Court thus adopts flaets set out in the R&R. Sé&marvey v. Vaughn
993 F.2d 776, 779 n.9 (11th Cir. 1993).




Following that incident, Smith-Jacksbegan receiving a monthly payment from
the Office of Workers’ Cmpensation. ([58] 1 31).

In June 2006, Smith-Jackson walkhred medically disqualified from
working as an air traffic controller. §7.1] § 6). In September 2006, Defendant
proposed to remove Smith-Jackson dukedpfailure to maintain her medical
certification. ([58] 1 36). In Octob@006, Smith-Jackson requested a permanent
reassignment within the Atlanta “commuting area.” {I&8). Later in October,
Smith-Jackson turned down a job that was offered to her beitaegeaired her to
drive more than 30 miles, contraxyher doctor’s restrictions. (16.41).
Smith-Jackson offered to accept the samgtion if it were available within her
driving range. ([57.1] 17 13-15).

In November 2006, Defendantrovened a “Reasonable Accommodation
Team” meeting to discuss Smith-Jacks@®8] 1 42). The parties dispute the
actions of Defendant in attemptingd@docommodate Smith-Jackson, discussed in
more detail below. The partiegree that, from December 2006 through
June 2008, Smith-Jackson applied fomauwous vacant positions throughout the
agency. ([57.1] 1 10). In July 2007, Defendant notified Smith-Jackson that it was

removing her from service effective Augus, 2007, for failing to maintain



medical certification. ([58] § 52). On August 18, Smith-Jackson was terminated,
but retained her workersompensation payments. (§I53).

In July 2008, following some amount of internal administrative proceedings,
Defendant offered Smith-Jackson a clerwasition, but then withdrew the offer.
([57.1] 1 20). In August 2008, Smitlackson was placed in a permanent position
as a secretary. ([58] 1 63)n July 2011, an admistirative judge issued a bench
decision on an Equal Employment Opportunity Commission (“EEOC”) complaint
that Smith-Jackson had filed, in whicletadministrative judge awarded her some
damages but in which he did not find raage, gender, or intentional disability
discrimination. (I1dff 64-66). In September 20Bh EEOC administrative judge
increased the amount of damages awarded.{{16.7-69). Defendant paid
Smith-Jackson the money awarded by thigalradministrative judge, but not the
final EEOC decision. _(Idf 73). The Court sets forth additional facts below.

B.  Procedural History

The procedural history of this case is long and involves many layers of
administrative review. Where relevant, thatory is discussed above and in the
analysis. In this Court, Smith-Jackson filed a complaint and an amended
complaint in May 2015. ([1], [2]). T&hcomplaint alleges that, in May 1997,

Smith-Jackson overheard racially derogatmomments in the workplace, which



was later determined to have sad a compensable workplace injarg2] 11 8-
9).

Smith-Jackson alleges that, bagng in October 2006, she sought a
reasonable accommodation in the fornaafansfer to allow her to continue
working after she was found medicallysdualified to work as an air traffic
controller. ([2] 11 12-14). She furthalfeges that Defendargnored her requests
while they transferred younger, whiteales when they became medically
disqualified. (IdfY 16-17). She alleges thatieafshe was fired in August 2007,
she sought review from an internal agepeyel, which directed Defendant to find
her a vacant position._ (181 21-23.]

Smith-Jackson raised claims undéle VI, for race and gender
discrimination (“Count I"); the ADEA, foage discrimination (“Count II”); Title
VII, for retaliation (“Count III"); and the Rehabilitation Act, for disability
discrimination (“Count 1V”). ([2] 11 44-51).

On October 12, 2016, Defendant @ileer Motion for Summary Judgment,
seeking to dismiss all of Smith-Jackson’s claims. In her response brief [57],

Smith-Jackson abandoned her ADEIAIm. ([57] at 9 n.1).

2 The parties appear to agree for fachuaposes that this incident occurred in

November 2005. (See Doc. 58 | 28.]



On July 5, 2017, the Magistraladge issued his R&R. Because
Smith-Jackson abandoned her ADEA claing Magistrate Judge recommends the
Court grant summary judgment on thiaiol. The Magistrate Judge next
determined that Smith-Jackson is not barred from bringing suit under the
acceptance-of-benefits doctrine, bhat money she received from the
administrative proceedings below liketyust be deducted from any award she
receives in this litigation. The Magjrate Judge found that Smith-Jackson
presented sufficient evidencerake out a prima facie case of retaliation. With
respect to Smith-Jackson’s Rehabilitatiort Alaim, the Magistrate Judge found an
issue of fact exists as to whether sfas qualified for the positions to which she
sought reassignment. The Magistratdge determined Deafeant is not entitled
to summary judgment on Smith-JacksonidelVIl claim, because Smith-Jackson
pointed to a comparator who was wagiin a similar role to her, became
medically unable to perform his job, and who was reassigned to a different position
until he was medically able t@ork again as an air trafficontroller. Accordingly,
the Magistrate Judge recommends@uoairt deny summary judgment on all of
Smith-Jackson’s claims other than her ADEA claim.

On July 17, 2017, Defendant filber Unopposed Motion for Extension to

File Partial Objections to the Mastrate Judge’s Final Report and



Recommendation [85]. Defenularequested an extension up to and including
August 21, 2017, in which to file objectiotsthe R&R, stating that she required
the transcript of the June 14, 2017alargument (“June 14th Hearing”) held
before the Magistrate Judge, which skeemed could take up to two weeks to
receive.

On July 21, 2017, the Court issuelOrder [86] granting Defendant’s
motion in part, and ordering her to filen or before August 4, 2017, her objections
to the R&R. The Court noted that fBadant, without exjalnation, filed her
motion and requested the transcript ofibae 14th Hearing three (3) days before
the expiration of the fourteen (14) dayjediions deadline. The Court noted that
the transcript would be completed on J26; 2017, and that an extension of over a
month was excessive. The Court also stated that no further extensions would be
granted.

At midnight on August 5, 2017, Defenddiled her Objections. The docket
indicates that Defendant’s Objectionere filed on August 4, 2017, but were
entered on the docket on August 5, 2017. (88p. This unusual occurrence
indicates that Melaine A. Williamsttarney for Defendant, began the filing
process of Defendant’s Objections in the CM/ECF system prior to midnight, but

did not finally submit her Objeans until midnight on August 5, 2017.



Defendant’s Objections are thirty-eigi38) pages long, not double-spaced, and the
font size and type is inconsistehroughout the brief.

In her Objections Defendant argube Magistrate Judge erred in finding
that Plaintiff made out a prima facie case of gender, age, and disability
discrimination. Defendant next contertlat the Magistrate Judge erred in finding
that Plaintiff proved direct evidence of retaliation. Finally, Defendant argues the
Magistrate Judge erred in finding tha¢ thcceptance of benefits rule does not
preclude Plaintiff from filing an appeaf the administrative judgment with this
Court. The Objections contain several new arguments not raised before the
Magistrate Judge.

The same day she filed her Oltjens, Defendant filed her Motion for
Leave to file Excess Pageseking to file Objections in excess of the twenty-five
page limitation set forth ihocal Rule 7.1(D), NDGa.

On August 16, 2017, Defendant, witheeeking leave of the Court, filed
her Corrected Objections. Defendamtiss that her Corrected Objections
(a) correct typos, numbers, and minor ediith word additions in italics; (b) add
citations to the record; (c) update a ¢harfill in missing dates; (e) add two
exhibits that were cited but not attachiedhe original filing; and (f) reduces the

memorandum to conform with the pagailiations in Local Rule 7.1(D) without



making substantive changes. ([92] at Defendant’s Corrected Objections, like
her original Objections, are not double-spa@d the left margin is less than one
inch.

[I.  CONSIDERATION OF OBJECTIONS

The Court strikes Defendant’s Objenis and Corrected Objections for
several reasons. First, Defendant fiteat Motion for Leave to file Excess Pages
on the same day she filed her Objections. Defendant’s Objections are thirty-eight
(38) pages long. The Court’'s Standidgder Regarding Civil Litigation provides
that the Court “generally does not apprextensions of page limitations|[,]” and
requires that parties “seeking an extensiothefpage limit must do so at least ten
(10) days in advance of their filirdgadline.” Standing Order Regarding Civil
Litigation at 3. Further, f[f a party files a motion textend the page limit at the
same time their brief is due, the exd@n request will be denied absent a
compelling and unanticipated reagorexceed the page limit.”_|ldDefendant’s
Motion for Leave to File Excess Pagestes she requires additional pages to
address the 47 jobs for which Smith-Jamkslaimed she was qualified. This is
not an “unanticipated” reason to exceld page limit. Defendant’'s Motion for

Leave to File ExcedBages is denied.



Second, Defendant’s Objections andi@oted Objections were filed late,
and Defendant did not provide any exg@taon for her late filing of either.
Rule 72(b)(2) of the Federal Rules of Civil procedure required Defendant to file
and serve her written objections to the R&®Rlater than fourteen (14) days after
the R&R was served on her. Rule 6(BjB) authorized the Court, on Defendant’s
motion, to extend the time for filing adggtions for good causeDefendant had
“failed to act because of excusable megji’ The Court extended the time period
in which Defendant could file her Gdgjtions through and including August 4,
2017. Defendant did not file and serwer objections until August 5, 2017.
Defendant did not provide any justifiean for her late filing either in her
Objections or in her Corrected Objectipagen after the Court noted in its August
15, 2017, Order, that the Objections wkate. Defendant’fate filing of her
Objections caused the deadline for Plaintiff's response to the Objections to be
extended. (Se€[91]). Under these circunesices, the Court is within its
discretion to strike the fe-filed Objections and Corrected Objections. Bie¢his

v. Adams 577 F. App’x 966, 967-68 (11th CR014) (“The district court did not

3 A cursory review of the docket this action reveals a troubling pattern by

Defendant’s counsel of seeking additibtiae in which to file documents.
Defendant’s counsel has sought no fewer thateen (13) extensions of time in
this action. Enough is enough.

10



abuse its discretion in determining that [ptdf] failed to file a motion as required
for an after-the-fact extension under RG({b)(1)(B) and because” the plaintiff's

failure was within his own control) (citg Pioneer Inv. Servs. Co. v. Brunswick

Assocs. Ltd.507 U.S. 380, 395 (1993) (consiogy “whether [the delay] was
within the reasonable control of theowant” in determining whether it resulted

from excusable neglect); Young v. City of Palm Bay,,[3&8 F.3d 859, 863 (11th

Cir.2004) (“The district court has a range of options; and so long as the district
court does not commit a clearer in judgment, we will affirm the district court's
decision.”)).

Third, Defendant’s Objections abrrected Objections fail to meet
multiple requirements of the Court’s tal Rules. The Objections are not
double-spaced, as required bychbRule 5.1(C). Furthethe font size and type is
inconsistent throughout the Objectionsyialation of Local Rule 5.1(C), which
requires computer documents “must be preparederof the following
fonts....” LR 5.1B, NDGa (emphis added). Counsel’'s certificate of
compliance with the font requirementstbé Local Rules is thus false.
Defendant’s Corrected Objections likewiare not double-spaced, as required in
Rule 5.1(C). Further, the Corrected Qitiens fail to comply with the margin

requirements of Rule 5.1(D), which requral pleadings and other documents to

11



have a top margin of “not less than oné ane-half [] inches and a left margin of
not less than one (1) inch.” The Correc@ojections have a left margin of less
than one inch. Counsel’s flouting of teewiles in the Corrected Objections is a
blatant attempt to belatedly meet the 2Ggamitation counsel failed to meet in
the original Objections.

Finally, Defendant included in her @ations and Corrected Objections new
evidence and argument not previously raisefbre the Magistrate Judge. This is
improper, and the Court declines to ddes the new evidence and arguments.

See Williams v. McNeil 557 F.3d 1287, 1292 (11th C2009) (a district judge

has discretion to decline to consié@@dence and arguments that were not
presented to the magistrate judge becausaentrary rule “would effectively nullify
the magistrate judge’s consideration af thatter and would ndielp to relieve the
workload of the district@urt” (citation omitted)).

The Court admonishes Defendant’s calrisat strict conpliance with the
Federal Rules of Civil Procedure, the loasles, and the standing orders of this
Court is required. To not enforce themeates an unlevel playing field for
litigants. To do so in this case would deea playing field that is substantially

tiled to Smith-Jackson’s disadvantage.

12



Defendant’s counsélas now had two opportuniien which counsel has
failed, egregiously, to comply with multipteles. The Court declines to allow
Defendant’s counsel a third bite at thppke (another game of whack-a-mole), even
if counsel were to seek it. DefendarDbjections and Corrected Objections are
stricken.

1. DISCUSSION

A. Leqgal Standards

1. Review of a Magistrate Judge’'s R&R

After conducting a careful and colafe review of the findings and
recommendations, a district judge magem, reject, or modify a magistrate
judge’s report and recommendatia28 U.S.C. § 636(b)(1); Williams

v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A district judge

“shall make a de novo determation of those portions of the report or specified
proposed findings or recommendationsvach objection is made.” 28 U.S.C.
8 636(b)(1). Where no party has objectedhe report and recommendation, the

Court conducts only a plain error revieithe record._United States v. Slay

714 F.2d 1093, 1095 (11th Cir983) (per curiam).

13



Because the Court has strickenf@wlant’'s Objections and Corrected
Objections, the Court conducts its plamoe review of the Magistrate Judge’s
R&R. SeeSlay, 714 F.2d at 1095.

2. Summary Judgment Standard

Summary judgment is appropriate evh the pleadings, the discovery and
disclosure materials on filand any affidavits show th#ttere is no genuine issue
as to any material fachd that the moving party is gited to judgment as a matter
of law. Sedred. R. Civ. P. 56. The pgrseeking summary judgment bears the

burden of demonstrating the absence ofrauges dispute as to any material fact.

Herzog v. Castle Rock Entm’193 F.3d 1241, 1246 (11@ir. 1999). Once the
moving party has met this burden, the nonmoving party must demonstrate that
summary judgment is inappropriate by designating specific facts showing a

genuine issue for trial. _GrahamState Farm Mut. Ins. Cdl93 F.3d 1274, 1282

(11th Cir. 1999). The nonmoving partye®ed not present evidence in a form
necessary for admission at trial; howevhe may not merely rest on his
pleadings.”_ld.

“At the summary judgment stage, facts must be viewed in the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those

facts.” Scott v. Harris550 U.S. 372, 380 (2007). Where the record tells two

14



different stories, one blatantly contremid by the evidence, the Court is not
required to adopt that version of thetawhen ruling on summary judgment. Id.
“[C]redibility determinations, the wghing of evidence, and the drawing of
inferences from the facts are the ftioo of the jury . . . .”_Grahani93 F.3d at
1282. “If the record presents factual issube court must not decide them; it must
deny the motion and proceed to trial.” Herz®§3 F.3d at 1246. The party
opposing summary judgment “must do morartlsimply show that there is some
metaphysical doubt as to the material facts.. Where the record taken as a whole

could not lead a rational trier of factfiad for the nonmoving party, there is no

genuine issue for trial.””_Scqtb50 U.S. at 380 (quoting Matsushita Elec. Indus.

Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986 A party is entitled

to summary judgment if “the facts and irdaces point overwhelmingly in favor of
the moving party, such that reasongi@®ple could not arrive at a contrary

verdict.” Miller v. Kenworth of Dothan, In¢.277 F.3d 1269, 1275 (11th Cir.

2002) (quotations omitted).

15



3. McDonnell Dougla$Burden-Shifting Framework

Plaintiffs in an employment digmination action may prove their case

either through direct or circumstantial evidence. Begert Palace, Inc. v. Costa

539 U.S. 90, 99-100 (2003) (stating thegel principle in discussing jury

instructions in mixed-motive Titl¥ll cases). In McDonnell Douglathe
Supreme Court set forth a three-step framework for proving employment
discrimination claims using circumstantial evidence. The plaintiff first has to

present a prima facie case of discnation. _Wilson v. B/E Aerospace, In876

F.3d 1079, 1087 (11th Cir. 2004). The prifaeie case creates a presumption that
the plaintiff was subjected to discrimination. [@he burden of production then
shifts to the defendant to articulate gitenate, non-discriminatory reason for the
challenged employment action. It.the defendant is able to meet this burden,
the presumption of discrimination is reted, and the burden of production shifts
back to the plaintiff to show that the defendant’s justification is just a pretext for
discrimination. _Id.

The basic McDonnell Dougldseamework applicablen Title VII cases may

also be applied in Rehabilitation Act cases. B&bb v. Donley347 F. App’X

4 McDonnell Douglas Corp. v. Greef11 U.S. 792 (1973).

16



443, 445 (11th Cir. 2009). Where a pildif presents direct evidence of

discrimination or retaliation, there m® need to rely on the McDonnell Douglas

framework. _Wright v. Southland Cord.87 F.3d 1287, 1293 (11th Cir. 1999).

B. Analysis
1. ADEA Claim

As an initial matter, the MagisteaJudge noted that Smith-Jackson
abandoned her ADEA claim. Accordingthe Magistrate Judge recommends the
Court grant summary judgment on this ofai The Court finds no plain error in
this finding and recommendation, andf®wedant’s Motion for Summary Judgment
Is granted with respect to 8imJackson’s ADEA claim._Se®lay, 714 F.2d at

1095.

2. Whether the Acceptance-of-Benefits Doctrine Bars Smith-
Jackson’s Claims

The Magistrate Judge next detergdrthat Smith-Jackson is not barred from
bringing suit under the so-called “accemtesof-benefits doctrine,” but that money
she received from the administrative ggedings below likely must be deducted
from any award she receivestims litigation.

The Eleventh Circuit has explained titas “well settled that when a litigant
accepts the substantial benefits oidgment, voluntarily and intentionally, and

with knowledge of the facts, he waives the right to appeal from an otherwise

17



adverse judgment.”_Fidelcor MortGorp. v. Ins. Co. of N. Am820 F.2d 367,

370 (11th Cir. 1987). A mere subjective mitéo appeal portions of a judgment is
insufficient to overcome the general principle. Tthe Circuit has recently
explained that this “acceptance of benalibgtrine” is a kind of equitable estoppel.

Palmer Ranch Holdings Ltd. v. C.I,R812 F.3d 982, 994 (11th Cir. 2016). The

Palmer Rancleourt instructed that the partieshjective manifestations of intent

should determine whether appeal can go forward despite a party’s acceptance of
the payment on a judgment. 812 F.3d at 995.

The Eleventh Circuit has not opined whether a plaintiff's acceptance of
payment in an administrative proceegliacts, under the acceptance-of-benefits
doctrine, as a jurisdictional bar de novo review in a district court. The Fifth

Circuit, however, has rejected tleisggument. In Massingill v. NicholspA96 F.3d

382, 386 (5th Cir. 2007), the court helathwhile a plaintiff could not accept

some portions of the administrative judgrhand seek review of others, nothing in
the authorizing statute precluded distdotrt review where an award had been
partially or entirely rendered. IdT'he court further reasoned that the rationale
behind the satisfaction of judgment doctrindyat a party is entitled to repose after
paying a judgment—was not a significant factor given that the statute only gives

the plaintiff 90 days to file a lawsuit. IdJItimately, the Fifth Circuit concluded

18



that the suit could go forward, but that the defendant could counterclaim for the
money paid._ld.The defendant could then “obtfji offset against any recovery by
[plaintiff] and jJudgment against [plaintifff no liability is found or the offset is
greater than the recovery.” ldat 386-87.

The Magistrate Judge found, given fhets of this case, that the Fifth
Circuit’'s approach in Massingiié “entirely persuasive.(R&R at 17). The Court
agrees. Neither party argued, and ther€does not find, that the fact that
Smith-Jackson received monafger the administrative pceeding should act as a
jurisdictional bar to this suit.

Looking to the objective manifedtions of the parties, s&almer Ranch

812, F.3d at 995, the Magistrate Judge &smd that there is no equitable bar to
this suit. These objective manifestations include, among other facts,
(1) Smith-Jackson did not take any affative action in “accepting” the judgment
below, (2) her complaint sought review alhclaims raised in the administrative
process; (3) Defendant did not maksubstantive argument based on the
acceptance of benefits doctrine untidwing for summary judgment, more than
one year after the corlgnt was filed.

The Magistrate Judge concluded thetger the circumstances of this case,

the Court should follow the reasoning_in Massingiid find that Smith-Jackson’s

19



retention of the money paid during thexadistrative proceedings does not bar her
from obtaining, at this pointle novo review of her claims in this Court, but that
the money retained should offset anggment that Smith-Jackson may obtain in
this action. The Magistrate Judgether concluded that, should Smith-Jackson
recoup nothing or less than the amoura alieady received, the difference should
be returned to Defendant. The Cdurtls no plain error in these findings and
recommendation. Setlay, 714 F.2d at 1095.

3. Retaliation Claim

Defendant moves for summanydgment on Smith-Jackson’s retaliation
claim. Direct evidence of discrimitian is any evidence that reflects “a
discriminatory or retaliatory attitude correlating to the discrimination or retaliation

complained of by the employee.” Van V@ v. Hillsborough Cty. Bd. of Cty.

Comm’rs 512 F.3d 1296, 1300 (11@ir. 2008) (quoting Wilson376 F.3d at
1086). Evidence can only logrect if its “intent could be nothing other than”

retaliation. _Id.(quoting_Carter v. City of Miami870 F.2d 578, 582 (11th Cir.

1989) (discussing an age discrimination gas&/here a plaintiff shows direct
evidence, a defendant mymsbve that it would havenade the same decision
absent the retaliatory intent. I&ven with direct evience of discrimination, a

plaintiff must present evidence that adverse employment occurred. Id.

20



Smith-Jackson proffered the following testimony of Kelvin Baker, a
supervisor at the Atlanta tower:

Q. Do you recall anyone inquiringithr the Atlanta Tower about a
possible position for Ms. Jackson?

A. Nobody inquired to me, so, nbdon’t have any firsthand
knowledge of anybody inquiring. | wasnftvolved in that process.

Q. Are you aware of anyonalking about inquiries being made about
Ms. Jackson?

A. The only thing that | recall shag with [Plaintiff] at the time --

and I'm not sure -- this was some point down the road during the
process. At some point she decidedile an EEO complaint. And |

had been given information that there was potentially a job that was
set aside for her to be placed indnat the region, but | think because
of the EEO complaint, theydin’t assign her to the position.

Q. And how did you become awareaposition that was available?

A. Well, I'm not sure what position it was. | just remember that
discussion being shared with mendAso | went back and -- | didn’t
try to tell [Plaintiff] or ask [Plaintiff] to pull her EEO complaint, but |
remember we had a discussion altimgse lines about it wouldn't --
and this is going back 12 or 13 years now, so I'm trying to get this
correct, which I'm supposed to bleing. | just remember that
particular discussion being skedrwith me that a position was
potentially available ovenere at the regional office for her to be
placed into at that time, but because of the EEO complaint, it was
being withheld until that was resolved, and it was potentially going to
be the settlement for the complaint. [. . .]

Q. So before [she was fired], thatden this position was available at
the regional office?

A. Before she was termired, apparently, yes.

Q. Who told you that it was avalike, the position was available?

21



A. That the position was -- whatdlposition was, | don’t know, but it
was a conversation | hadth Jeffrey Vincent.

Q. And did he say who wagithholding the position?

A. When he said who was withlaohg it, | don’t know who was
withholding it, but | think he had slned with me a conversation that
he had with one of the people framvil rights. What was that lady’s
name? She’s no longer thenager down there.

Q. In the civil rights division?
A. Yes, and that’s —| can’t thk of what her name is.

Q. So Jeffrey Vincent told you thétere was a position available for
her at the regional office but that it was being held because she filed
her EEOC complaint?

A. That was the way that | believahkat was what he shared with me,
and | think that’'s as he understood it, but what the position was or
what department and all tiat stuff, | don’t know.

([55.5] at 65-68). Baker #n testified that he, more or less, told Smith-Jackson
that there “was potentially a position avaikl, but because of your EEO complaint
pending, it's probably being withheld until that is resolved.” @id69). Vincent
stated in a declaration that he madestatement to Baker that the FAA had a job
for Smith-Jackson but was withholding itdagise of her EEO complaint. ([67.2]
at 2). He also statedahthe FAA did not withhold a position because of an EEO
complaint. (Id).

The Magistrate Judge found that Smith-Jackson presented sufficient

evidence to make out a prima facie case of retaliation. He found that, reading
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every reasonable inference in Smith-Jacks favor, Baker’s testimony constitutes
direct evidence of retaliation connectedatoadverse employment action. He also
found that Baker's testimony was admissible non-hearsay under Rule 801(d)(2)(D)
of the Federal Rules of Evidence, be@ailss “offered against an opposing party”
and “was made by the party’s agenearployee on a matteritiin the scope of

that relationship and while it existed.” dceR. Evid. 801(d)(2)(D). Accordingly,
the Magistrate Judge founcetie is a triable issue aswdether there is direct

proof of retaliation, and he recommeritde Court deny Defendant’s Motion for
Summary Judgment as to Smith-Jacksoetaliation claim. The Court finds no
plain error in these findings and reemendation, and Defendant’s Motion for
Summary Judgment is denied as tatBadackson’s retaliation claim. S&éay,

714 F.2d at 1095.

4. Rehabilitation Act Claim

Defendant moves for summarydgment on Smith-Jackson’s Rehabilitation
Act claim, arguing Smith-Jackson canmaéke out a prima facie case of
discrimination. Specifically, Defendaatgues Smith-Jackson is not a “qualified
individual” under the act, because sixs unable to perform the essential

functions of her job with or withoutr@asonable accommodation. The Magistrate
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Judge found that Defendant’s argumergumiderstands the law as it relates to
reasonable accommodatiofihe Court agrees.

To establish a prima facie casedigcrimination under the Rehabilitation
Act, a plaintiff must show that (1) shedssabled, (2) she is otherwise qualified for
the position with or without accommodation, and (3) she was subject to unlawful

discrimination as the result of heisability. Ellis v. England432 F.3d 1321, 1326

(11th Cir. 2005). The standards fot@@nining liability under the Rehabilitation
Act are the same as those under thedABnd thus cases involving the ADA may
be used as precedent iRahabilitation Act case. ldBecause, however, the
Rehabilitation Act provisions cross-refecerthe statutory sections of the ADA,
see, €.9.29 U.S.C. 88 705(9) & 794(d), ADA ses are only applicable insofar as
they are consistent with the ADA Amdments Act of 2008 (“ADAAA”), which,
among other things, lowered the standardestablishing a disability. S@8
C.F.R. 8§ 1630.2(j)(1)(iv).

The Magistrate Judge found that #nés a triable is®ias to whether
Smith-Jackson was qualified for the positidasvhich she sought reassignment.
The Rehabilitation Act defines a qualifiettividual as one whtwith or without
reasonable accommodation, can performefsential functions of the employment

position that such individual holds or desires.” 42 U.S.C. § 12111(8). The only
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possible accommodation identified by Smidekison in this case is that she should
have been reassigned to a vacant positidre ADAAA makes aar that transfer

to another position can constitute adsonable accommodation.” 42 U.S.C.

8§ 12111(9). Whether a proposed regssient would be reasonable depends on

the circumstances of eaclsea_Frazier-White v. Ge818 F.3d 1249, 1255 (11th

Cir. 2016). The burden is on the eyge to identify an accommodation and
demonstrate that it was reasonable. Adthe summary judgment stage, an
employee meets her burden by showingerommodation that “seems reasonable

on its face.”_U.S. Airway, Inc. v. Barneft535 U.S. 391, 401-402 (2002). An

employer’s duty to provide a reasonabde@nmodation is only triggered if the

employee made a specific demdafor one._Frazier-Whifeé818 F.3d at 1255-56.

The Magistrate Judge noted the fallog: (1) Smith-Jackson points to
evidence that she specifically requesteglssignment to several vacant positions
with Defendant following her medicdisqualification from her air traffic
controller position; (2) Smith-Jackson identified the other positions by vacancy
number, suggesting that the positions werdact, vacant; (3) Defendant does not
challenge several of the e@nt positions Smith-Jackson identified; (4) several of
the identified positions were for a seemgt where Smith-Jackson was eventually

placed, suggesting that she was able tbopm at least those jobs. (R&R at 44-
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45). The Magistrate Judge concluded thased on this evidenciere is triable
issue as to whether Smith-Jacksoentified an accommodation that seems
reasonable on its face in the form of agggnment to a vacant position that would
have allowed he to continue working fdefendant. Accordingly, the Magistrate
Judge recommends the Court deny summary judgment on Smith-Jackson’s
Rehabilitation Act claim. The Court fischo plain error in these findings and
recommendation, and Defendant’s Motion summary Judgment is denied as to
Smith-Jackson’s Rehabiliian Act claim. _Seé&lay, 714 F.2d at 1095.

5. Title VII Claim

Defendant next moves for summaggment on Smith-Jackson’s Title VI
claims, arguing she failed to make out erjar facie claim of diparate treatment.
A plaintiff can establish a prima facie cadfedisparate treatment by showing that
she was a qualified member of a proteatleds who was subjected to an adverse
employment action in contrast with similarly situated employees outside of the
protected class. Wilso876 F.3d at 1087. If a plaintiff can establish a prima facie
case, that creates a presumption of discrimination.The& burden then shifts to
the defendant to merely articulate ailiegate, nondiscriminatory reason for its

actions. Id.
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Starting with the second step of the burden-shifting framework, the
Magistrate Judge noted that Defendanti$y statement regarding her burden to
identify a legitimate, non-discriminatorgaison for her employment actions is that
Defendant fired Smith-Jacés for failing to maintain hemedical certification.
(R&R at 49 (citing [56.1] at 17))The Magistrate Judge found that, even
considering Defendant’s exceedingly light ¢bein at this stage, Defendant fails to
meet the burden. The Cowagrees. Smith-Jacksorckim of discrimination is
that others who were mexilly decertified from the AiTraffic Controller position
were treated differently. Defendandsgument that it based its employment
decision solely on Smith-Jackson’s medidactertification “is non-responsive to
[Smith-Jackson’s] claim.” (R&R at 50).

The Magistrate Judge next founéttsmith-Jackson presented a suitable
comparator to establish her prima facie ca&eglaintiff and a comparator must be
similarly situated in “all relevant respects.” Wils@Y6 F.3d at 1091. Plaintiff
identified Jonathan Clauseas a comparator. Clsen was a whitenale who
worked at the Atlanta TRACORI.He was medically gijualified from performing

air traffic control duties and was reagsed to another position with Defendant.

> The “TRACON?” is a different facilityfrom the Atlanta Tower that requires
different training but also employs air traffic controllers.
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Defendant appears to make four arguts@s to why Clausen is not a valid
comparator: (1) Clausen worked at TRAR, not the Atlanta tower, when he was
injured; (2) Clausen was eueially medically able tde reassigned to his position
as an Air Traffic Controller Specialist;)(€lausen was not treated more favorably
than Smith-Jackson, because Defendaniadly offered Smith-Jackson a better job
than the one they offered Clausen dutigyperiod of medical disqualification;
and (4) Vincent did not treat Smith-Jackson negatively.

The Magistrate Judge rejectee tiirst two arguments, finding that
Defendant failed to articulate why these distinctions are relevant to Defendant’s
decision-making in this case: “Defendadoies not argue nor is there any apparent
evidence that would suggest that wagkin the TRACON would make someone
more eligible for the clerical positions asue. The same isuf of the fact that
Clausen was eventually able to returmi® air traffic controller position.” (R&R
at 83). As to the third argument, the M&tgate Judge notedahthere is evidence
to support that Defendant only offdr&mith-Jackson a position that she was
medically unable to perform based on the resgiemount of travel to the job. The
Magistrate Judge reasoned that, regasitd the jobs offered to Smith-Jackson
and Clausen, “if one employee was physicalipable of accepting the job offer,

and another was not, the one who caddept was treated more favorably.”
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(R&R at 83). Finally, the Magistrateidge noted that “Defendant . . . does not
make clear why, even if accepted as tVi@cent’s forwarding of Smith-Jackson’s
job requests would defeat her disgimation claim.” (R&R at 53).

The Magistrate Judge found that iBmlackson pointed to a comparator,
Clausen, who was working in a similale, became medically unable to perform
that job, and who was reassigned toféedent position until he was medically able
to work again as an air traffic controlleRefendant did not point to any material
difference between the two, nor did Dedant point to any evidence that would
defeat an argument that Clausen was éctatore favorably than Smith-Jackson.
Accordingly, the Magistrate Judge comdéd that Smith-Jackson made out a prima
facie case of Title VII disemination, and, because Def#ant failed to articulate a
legitimate, non-discriminatorgeason, the Magistrafeidge recommends the Court
deny summary judgment on Smith-JacksontieIl claim. The Court finds no
plain error in these findings and resmendation, and Defendant’s Motion for
Summary Judgment is denied onirdackson’s Title VII claim.

V. CONCLUSION
For the foregoing reasons,
IT ISHEREBY ORDERED that Magistrate Judge John K. Larkins llI's

Final Report and Recommendation [83ABOPTED.
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IT ISFURTHER ORDERED that Defendant’s Motion for Leave to File
Excess Pages [88] BENIED.

IT ISFURTHER ORDERED that Defendant’s Partial Objections to the
R&R [89] and Notice of Filing of Correctddartial Objections tthe R&R [92] are
STRICKEN.

IT ISFURTHER ORDERED that Defendant’s Motion for Summary
Judgment [55] iISRANTED IN PART andDENIED IN PART. Defendant’s
Motion isGRANTED with respect to Smith-Jackson’s ADEA claim. Defendant’s

Motion isDENIED with respect to Smith-Jackson’s remaining claims.

SO ORDERED this 18th day of August, 2017.

Witkion . M

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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