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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

ROBERT E. LEONARD,

Petitioner,
V. 1:15-cv-2491-WSD-RGV
WARDEN EDWARD PHILBIN,
JR,,
Respondent.

OPINION AND ORDER

This matter is before the Court on lstrate Judge Russell G. Vineyard’s
Final Report and Recommendation [11R&R”), recommending that Petitioner
Robert E. Leonard’s Petitioner”) Petition for Writ of Habeas Corpus [1]
(“Federal Habeas Petition”) be denied, dimat a certificatef appealability be
denied. Also before the Court are Petiegr's Motion for Extension of Time to
File Objections [13] (“Motion foExtension”) and Motion to Appoint
Counsel [14].

l. BACKGROUND

On March 28, 2008, a Newnt County grand jury mlicted Petitioner on one
count of aggravated assault, one cafrpossessing a firearm during commission

of a felony, and one count of possessitigearm as a convicted felon. [10.4]
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at 83-85). On April 20, 2009, the stateudoentered an order of nolle prosequi,
dismissing the charge of possessing a fireas a convicted felon. ([10.5] at 87;
[10.8] at 40). The prosecution then pregzha “mock” indictment that omitted the
dismissed charge but included the otivay counts and otheinge was materially
identical to the indictment issued by tipand jury. ([10.4ht 34-37, 56-51, 83-85;
[10.9] at 4). This mock indictment wasaakat trial to prevent the jury from seeing
the dismissed count and teaed prejudicing Petitioner. (1.

On April 23, 2009, Petitioner was tried, Byury in the Superior Court of
Newton County, on the charges of aggravated assault and possessing a firearm
during commission of a felony. ([10.5] at 97€.6] at 2; [10.9]at 10). Attorney
Jennifer Arndt (“Arndt”) represented Petitiora trial. ([10.6] at 2).

According to the evidence presented at frias, of March 3, 2007, Petitioner
shared a home and bedroom with IW&hitaker (“Whitaker”). The two men
previously had been in a romantic radaship. In the early hours of March 4,
2007, while Whitaker was in bed, Petitiometurned home after several days out
of town. Awakened by the noise oftRiener’s arrival, Whtaker saw Petitioner

walk down the hallway and enter the bedrodaetitioner briefly went to the closet

! The following statement of facts is taken from the September 30, 2010,

opinion of the Court of Bpeals of Georgia._(S¢£0.11]).
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and then walked out the bedroom doortitP@er turned over to go back to sleep

but soon heard a popping sound, saw flashes of light, and began to taste something
like firecrackers in his mouth. Reakgj that someone was shooting him, Whitaker
grabbed a pillow, wrapped it around the daséis gun, and tried to divert the

weapon away from him. Whitaker aRetitioner presented at trial conflicting
testimony on what happeth@ext.

Whitaker testified that, during the strugghe came to face to face with his
assailant and saw that it was Petitioner. When Whitaker asked Petitioner why he
was shooting him, Petitioner ran out oé thedroom. Whitaker immediately called
the police and told them that Petitioner had shot him. Whitaker was shot twice,
once in the chin andnce in the head.

Petitioner testified that, while he ssaownstairs, he heard sounds of
scuffling coming from the bedroom. Ae started to go upstairs, he heard
someone say, “why are you doing this@tldhen he heard gunshots. Petitioner
said that he panicked and left the houde. later told police that he did not shoot
Whitaker. The gun used toatt Whitaker was never found.

A local minister also testified atat that, after Petitioner was arrested,

Whitaker contacted the minister in an &t to raise bond for Figoner’s release.



According to the ministeiVhitaker told him that someone other than Petitioner
had shot him.
On April 24, 2009, the jury convicted Petitioner on the charges of
aggravated assault and possessingearin during commission of a felony.
([10.5] at 97). On April 28, 2009, theast court sentenced Petitioner to twenty
(20) years, with the first fifteen (15) yeatio be served in prison, and the remainder
to be served on probation. ([10.4] at 73-74).

On March 15, 2010, Petitionestill represented by Arndt, filed a direct
appeal, arguing that the evidence wasfficient to support his convictions.
([10.8] at 84-99). On $eember 30, 2010, the Georgia Court of Appeals affirmed
but incorrectly stated that Petitionersmeonvicted of one count of possessing a
firearm as a convicted felor([10.11] at 1).

On August 2, 2011, Petitioner, proceedprg se filed, in the Superior
Court of Chattooga County, his statppgication for Writ of Habeas Corpus.
[10.1] (“State Habeas Petition”). The ®&#&labeas Petition, @asnended [10.2] in
December 2011, assertee tlollowing grounds for relief:

(1) Petitioner received, at trial and oppeeal, ineffective assistance of
counsel because Ardnt (a) haddence that Petitioner was not the
shooter, (b) failed to file a pretriadotion to suppress or challenge the
indictment, which erroneously stat that Petitioner was a convicted

felon, (c) failed to inteview witnesses, (d) faitek on appeal, to make
use of conflicting testimony, (e@ised only one ground on appeal,
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without citing any supporting casena(f) did not submit mitigating
information to the court during semicing, (g) failed to object to the
trial court’s refusal to answer a juguestion, (h) failed to provide, at
sentencing, mitigation evidence fndPetitioner’s family, (i) failed to
ensure that Petitioner attended tleating on his motion for a new trial,
() filed an appellate lef before providing Petibiner with a copy of his
trial transcript, (k) failed to timely notify Petitioner of the result of his
appeal, and (I) failed to subpoena iWdker's medical records to show
that gle was legally blind. ([10.1]; [H]).at 1; [10.4] at1l9-23; [10.9] at
2-3).

(2) The Georgia Court of Appealsffamed an illegal charge” of
possession of a firearm by a convictelbn, in that Petitioner was not
tried on that charge and was notoavicted felon. ([10.2] at 2).

(3) The judgment of conviction is void because “the counts in the
indictment are legally false,” in #t “[i]t was neverproven that [he]
possessed a gun to comitiie crime.” (Id).

On January 3, 2013, the Superiautt of Chattooga County transferred
Petitioner’s state habeas case to the Sup€aart of Mitchell Cainty. ([10.3]).
On May 30, 2013, the Mitell County court held an evidentiary hearing on
Petitioner’s State Habeas Petition. ([10.4}).late December 2014, the state court
denied the petition. ([10.9]). May 26, 2015, the Gegia Supreme Court
denied Petitioner’s application for ceitéite of probable cause to appeal.

([10.10]).

2 Grounds (1)(g)-() were assertedltyrat the May 30, 2013, evidentiary
hearing on the State Habeas Petition, bubwet asserted in the petition itself.
([10.2]; [10.4] at 18-23). The state coafpears to have addressed these claims on
the merits. (Sefl0.9]; infranote 5).



On June 30, 2015, Petitioner, proceeding se filed his Federal Habeas

Petition, asserting the folldng grounds for relief:

(1)

(2)

(3)

(4)

Petitioner received ineffective asEince of counsel because Arndt
failed to (a) file pretrial motionwhen there were “many grounds” to do
so, (b) subpoena Whitaker’'s medicatords, even though Whitaker
was legally blind, was the onfyrosecution witness, and offered
testimony unsupported by the eviden@,request a mental evaluation
of Petitioner, even though he wasmental health medication and had
been placed on suicide watch, (dyjuest blood splatter test results,

(e) challenge the indictment, @vthough it contained an “illegal
count,” (f) request blood test rdwuon eight (8) items, taken from
Petitioner, that would hav&hown he was not the sheat ([1] at 5-6).

The Georgia Court of Appeals “affned an illegal count” of possession
of a firearm by a convicted felon, that Petitioner was not tried on that
charge and it was removed from theictment. ([1] at 5).

The judgment of conviction is voioecause “[t]he indictment was
obtained in violation of the 5tamendment; the Due Process Clause,
and the grand Jury Clause,” ané ti4th Amendment was violated.”

(Id.).

The prosecution failed to disclosgidence favorable to Petitioner,
namely, blood splatter test resudis eight (8) items of Petitioner’s
clothing. ([1] at 6).

On August 19, 2015, Respondent Warden Edward Philbin, Jr.

(“Respondent”) filed his Anser-Response [9]. In ihe argues that the state

habeas court’s rejection of ground3$(&), (1)(b), and (1)(e) is entitled to

deference, that ground (2)l&ato allege a constitutiona&iolation and is based on a

typographical error that didot affect Petitioner’s convictis or sentence, and that



the remaining grounds are procedurallyaddied because Pebter failed to raise
them in his State Habeas Petition.

On October 21, 2015, the Magistrate Judge issued his R&R, recommending
that Petitioner’'s Federal Habeas Petitiordbaied for the reasons stated in
Respondent’s Answer-Response. On Noler 2, 2015, Petitioner filed his
Motion for Extension, seeking an additional sixty (60) days to file objections to the
R&R. Petitioner argues that this extemsis warranted because he is allotted “less
than one hour a week to use [the] lewary” and because his “law research
material is very limited.” ([13]). S&n (7) months have passed since his Motion
for Extension was filed, and Petitier has not filed objections. On
December 24, 2015, Petitioner filags Motion to Appoint Counsel.

. DISCUSSION

A. Legal Standard

After conducting a careful and comf@eeview of the findings and
recommendations, a district judge magejut, reject, or modify a magistrate
judge’s report and recommendation. 28 U.S.C. 8§ 636(b)(1);

Williams v. Wainwright 681 F.2d 732 (11th Cir. 1982), cert. deni€89 U.S.

1112 (1983). A district judge “shall makela novodetermination of those

portions of the report or specified propddindings or recommendations to which
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objection is made.” 28 U.S.C. § 636(b)(M/ith respect to those findings and
recommendations to which objections haoe been asserted, the Court must

conduct a plain error review ofahrecord._United States v. S|adi4 F.2d 1093,

1095 (11th Cir. 1983), cert. denjetb4 U.S. 1050 (1984). Petitioner did not

object to the R&R, and the Court thus reviews it for plain error.

B. Analysis

1. Grounds (1)(c), (1)(d), (1)(f), (3and (4): Procedural Default

“Under Georgia law, a prisoner seeking@t of habeas corpus vacating his
conviction must present all of his grourfds relief in his original petition.”

Mincey v. Head206 F.3d 1106, 1136 (11th Cir. 2000); €2€.G.A. § 9-14-51

(“All grounds for relief claimed by a petitioner for a writ of habeas corpus shall be
raised by a petitioner in his original amended petitionAny grounds not so

raised are waived unless . . . [those grolindsld not reasonably have been raised
in the original or amended petition.”). This procedural rule is designed to bar

successive habeas petitions on a single convictiond8eter v. Brown 223

S.E.2d 145, 146 (Ga. 1976).
The Eleventh Circuit has “repeatedfcognized that not complying with
this [Georgia procedural] rule precles federal habeas review.” Min¢@p6 F.3d

at 1136; se€hambers v. Thompsph50 F.3d 1324, 1327 (11th Cir. 1998)
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(concluding “that a state habeas cauould hold [petitioner’s] claims to be
procedurally defaulted and not deciderthon the merits, because they were not
presented in his initial state habeas petition” and “that thoses[#nerefore] are
procedurally barred from review this federal habeas proceeding and
exhausted.”). A petitiomemay overcome this prodaral default by showing
“cause” for the default and resulting “pudjce,” or “a fundamental miscarriage of
justice.” Mincey 206 F.3d at 1135.

The Magistrate Judge found that Pentr did not present, in his State
Habeas Petition, ground (1)(eYhich alleges that Arndailed to request a mental
evaluation of petitioner; ground (1)(d), wh alleges that Arndt failed to request
blood splatter test results;aymd (1)(f), which alleges &b Arndt failed to request
blood test results on eight (8) itemsRH#titioner’s clothing; ground (3), which
alleges that Petitioner’s indictment violates the Fifth and Fourteenth Amendments;
and ground (4), which alleges that firesecution failed to disclose evidence
favorable to Petitioner. (R&RBt 10-11). The Magistta Judge further found that
Petitioner does not explain wimg failed to raise these grounds in his State Habeas
Petition, or allege a fundamental miscarriage of justiaedkcuses his procedural

default. (R&R at 11-12). The Coumds no plain error in these findings.



Petitioner is not entitled to federal habealgef on grounds (1)(c), (1)(d), (1)(f),
(3), and (4), because those oigiare procedurally defaultéd.

2. Ground (2): Georgia Court éfppeals’ Typographical Error

On September 30, 2010, the Georgiai@of Appeals affirmed Petitioner’'s
conviction on a direct appeal, but incorrecttated that Petitioner was convicted of
one count of possessing a firearm asm@vted felon. ([10.11]). Petitioner
claims that, in making thitypographical error, the Georgia Court of Appeals
“affirmed an illegal count” against hin{[1] at 5). The Mgistrate Judge found
that this allegation does not warrant fedlbabeas relief becaugedoes not assert
a “violation of the Constitution or laws treaties of the Unite8tates.” (R&R at
12 (quoting 28 U.S.C. § 2254(a))). The Maate Judge also found that this
typographical error did ngdrejudice Petitioner because “the record is clear that

Petitioner was tried, convietl and sentenced only on two counts: aggravated

3 Petitioner argued during the state habeas evidentiary hearing that he was

tried, in violation of thd=ifth Amendment, on a “dummy” indictment not issued by
a grand jury. ([10.4] at 18-19, 24-2&)lowever, he did nataise this ground for
relief, as he must, “in his original amended petition.” O.C.G.A. § 9-14-51.

Even if he had, Petitioner’'s argumentka merit because Petitioner was tried on
an indictment issued by a grand jury. The grand jury indicted Petitioner on
three (3) counts. Petitioner was convicted on two (2) of those counts and the
prosecution agreed, before trial, not tofgavard on the third count. There is no
Fifth Amendment violation when, to avgmlejudicing Petitioner, the jury receives
a version of the indictment that, althougiginally issued by a grand jury, has
since been edited to exclude a ngliessed count.
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assault, and possession of a firearm dutfiregcommission of a felony.” (R&R at
12). The Court finds no plain error inete findings. Petitioner is not entitled to
federal habeas refien ground (2).

3. Grounds (1)(a), (1)(b), and (1)(e): Assistance of Counsel

In grounds (1)(a), (1)(b), and (1)(e), Petitioner claims he received ineffective
assistance of counsel because Arndt failefdgqgretrial motions when there were
“many grounds” to do sbfailed to subpoena Whitakensedical records to show
that he was legally blind, and failed¢ballenge the indictment even though it
contained an “illegal count.” ([1] at®&). The Magistratdudge found that the
state court adjudicated thedaims on the merits and that it denied habeas relief.

(R&R at 13-19; se¢l10.9])>

4 Petitioner does not, in his Federabeas Petition, identify any of the

alleged “many grounds” for filing pre&i motions. Petitioner’s State Habeas
Petition complained that Arndt failed fite a pretrial motion to suppress or
challenge the indictment on the basis fRatitioner was not a convicted felon.
([10 2] at 1). The Court assumes thaiwgrd (1)(a) refers to this claim.

The Court finds no plain error in these findings. The state court did not list
ground (1)(e) in its enumeration BEtitioner's groundor relief. (Sedq10.9]
at 2-3). However, that ground, whialeges that Arndt failed to subpoena
Whitaker’'s medical recordsyas addressed indirectly when the court noted that
Arndt “chose not to introduce the medi records of [Whitaker’s] visual
impairment because she did not wantuggest to the jury that the victim could
not identify the shooter at all.”_(lét 4). The state caualso noted that Arndt
“attempted to discredit [Whitaker’s] idefication testimony with testimony about
his visual impairment, to the extentattshe believed was appropriate given the
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A federal court may not grahabeas relief for claims previously
adjudicated on the merits by a state couressithe state court’s decision (1) “was
contrary to, or involved an unreasonalglacation of, clearlyestablished Federal
law, as determined by the Supreme CouthefUnited States,” or (2) “was based
on an unreasonable determination of the facts in light of the evidence presented in
the State court proceeding.” 28 U.S.C. § 2254(d). “#jreasonablepplication
of federal law is different from ancorrectapplication of federal law.”

Harrington v. Richter562 U.S. 86, 101 (2011) (quoting Williams v. Tayle?29

U.S. 362, 410 (2000) (internal gatibn marks omitted))-[A] state prisoner must
show that the state court’s ruling on thaikl being presented in federal court was
so lacking in justification that gre was an error Weunderstood and
comprehended in existing law beyoaay possibility for fairminded
disagreement.”_ldat 103. The state court’s determinations of factual issues are
presumed correct, absentéar and convincing evidence” to the contrary. 28
U.S.C. § 2254(e)(1).

To prevail on an ineffective assistanof counsel claim, a petitioner must

show that counsel’s conduct was “outsile wide range of professionally

testimony that she intended to presenbaigh Mr. Douglas for the defense.” (Id.

at 8; sealsoid. at 4). If ground (1)(e) was natlequately presented to, and
adjudicated by, the state court, it is prdaelly barred.
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competent assistance” and that “thisra reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would have been

different.” Strickland v. Washingtod66 U.S. 668, 690, 694 (1984). Courts must

“indulge a strong presumption that counsebsduct falls within the wide range of
reasonable professional assistance.”at®89.

When this deferential Stricklarelandard is “combined with the extra layer
of deference that § 2254 provides [in feddnabeas caseshe result is double
deference and the questioemcomes whether ‘there is any reasonable argument that

counsel satisfie®trickland’'sdeferential standard.Johnson v. Sec'y, DO%43

F.3d 907, 910-11 (11th Ci2011) (quoting Harringtgrb62 U.S. at 105). “Double
deference is doubly difficufor a petitioner to overcomand it will be a rare case
in which an ineffective assistance of courdalm that was denied on the merits in
state court is found to merit relief in a federal habeas proceedingat 9d.1.

The Magistrate Judge agreedh the state court #t, because the prosecutor
agreed not to proceed on the possessi@fiméarm by a coneted felon count,
Arndt’s decision not to file pretrial matns or otherwise challenge the indictment
was reasonable and did not prejudice petitiorfR&R at 18). The Magistrate
Judge also agreed with the state cowat #krndt’s choice noto introduce evidence

of Whitaker's medical records was reaable and did not prejudice petitioner.
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(Id.) Arndt elicited testimony from Whitakeoncerning his poor eyesight, and
she did not want the jury to concluttet Whitaker was incapable of identifying
the shooter, because Arndt intended to introduce evidence that Whitaker had

previously stated someone else was tiwoter. _See Dingle v. Sec'y for Dep’t of

Corr,, 480 F.3d 1092, 1099 (11th Cir. 2007) (“Even if counsel’s decision appears
to have been unwise in retrospecg trecision will be held to have been
ineffective assistance only if it was ‘patently unreasonable that no competent

attorney would have chosenifquoting Adams v. Wainwright709 F.2d 1443,

1445 (11th Cir. 1983). Given the “doubldelence” owed to the state court’s
denial of Petitioner’'s habeas Stricklacidim, the Court finds no plain error in the
Magistrate Judge’s findings. Petitionenist entitled to federal habeas relief on
grounds (1)(a), (1)Mhand (1)(e).

4.  Certificate of Appealability

A federal habeas “applicanannot take an appeal unless a circuit justice or a
circuit or district judge issues a técate of appealability under 28 U.S.C.
§ 2253(c).” Fed. R. App. R2(b)(1). “The district court must issue or deny a
certificate of appealability wheihenters a final order adverse to the applicant.”
Rules Governing Section 2254 Cases mltmited States District Courts, Rule

11(a). A court may issueecertificate of appealability COA”) “only if the
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applicant has made a substantial showinthefdenial of a constitutional right.”

28 U.S.C. § 2253(c)(2). A substantial siogvof the denial of a constitutional

right “includes showing that reasonable sisicould debate whwedr (or, for that

matter, agree that) the petition should have been resolved in a different manner or
that the issues presented were ‘adeqtmatieserve encouragement to proceed

further.” Slack v. McDaniel529 U.S. 473, 484 (2000) (quoting

Barefoot v. Estelle463 U.S. 880, 893 n.4 (1983)).

When the district court denies a habeas petition on procedural
grounds . . ., a COA should issueemithe prisoner shows, at least,
that jurists of reason would find it debatable whether the petition
states a valid claim of the denial of a constitutional right and that
jurists of reason would find it debala whether the district court was
correct in its procedural ruling.

Slack v. McDanigl529 U.S. 473, 484 (2000).

The Court concludes that a COBAmild be denied because it is not

debatable that Petitioner fails to assdatms warranting federal habeas reffef.

® Although the Court reviews the RB&for plain error, even on a de novo

review of the record, Petitioner’s Feddrmbeas Petition does not warrant relief
on any of the grounds asserted.
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1. CONCLUSION

For the foregoing reasons,

ITISHEREBY ORDERED that Magistrate Judge Russell G. Vineyard’s
Final Report and Recommendation [11ABOPTED and Petitioner’s Petition for
Writ of Habeas Corpus [1] BENIED.

IT ISFURTHER ORDERED that a Certificate of Appealability is
DENIED.

IT ISFURTHER ORDERED that Petitioner’'s Motion for Extension of
Time to File Objections [13] IDBENIED ASMOQOT.

IT ISFURTHER ORDERED that Petitioner’s Motion to Appoint

Counsel [14] iDENIED ASMOOT.

SO ORDERED this 13th day of June, 2016.

Witkan R M

WILLIAM S. DUFFEY, JR. |
UNITED STATES DISTRICT JUDGE
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