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Before MARCUS and HULL, Circuit Judges, and BUCKLEW;jstrict Judge.
MARCUS, Circuit Judge:

Today, we are presented with thgquestionof whether the annotations
contained in the Official Code of Georgia Annotated (OCGA), authored by the
Georgia General Assembly and made an inextricable part of the official
codification of Georgia’'s laws, may be copyrightey the State of Georgia
Answering this question means confrontpr@found and difficulissuesabout the
nature of law in our society and the rights of citizens to have unfettered access to
the legal edicts that govern their lives. After a thorougherewf the law, and an
examination of the annotations, we conclude that no valid copyright interest can be
asserted imny part of the OCGA

From the earliest day of the Republic, under federal copyright law, copyright
interests have vested in thathorof the work. Authorship, therefore, is central to
many questions that arise under the Copyright A¢tU.S.C. 8101 et seq This
case is no exception. In most states the “official” code is comprised of statutory
text alone, and all agree that a state’s codification cannot be goiggtibecause
the authorship is ultimately attributable to the People. Conversely, all agree that

annotations created by a private party generally can be copyrighted because the

" Honorable Susan C. Bucklew, United States District Judge for the MiddlecDistRlorida,
sitting by designation.
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annotations are an original work created by a private publisher. But the annotations
in the OCGA are not exactly like either of these two types of works. Rather, they
fall somewhere in betweer their legal effect and ultimate authorship more
indeterminate. To resolve this question, then, we reason by analogy, and drill down
on the core attributes that make the OCGA annotations what theyremmely an
exercise of sovereign power.

The geneal rule that legislative codifications are uncopyrightable derives
from an understanding of the nature of law and the basic idea that the People, as
the reservoir of all sovereignty, are the source of our FBav purposes othe
Copyright Act this meanghat the People are the constructive authorghofe
official legal promulgation®f governmenthat represent an exercise of sovereign
authority And because they are the authors, the People are the owrntbesef
works, meaning thathe works are intinsically public domain material and
thereforg uncopyrightable.

That the law itself, whether it takes the form of a legislative enactment or of
a judicial opinion,s subject to the rule is clear and not contesiéds is because
these works represent the quintessential exercise of sovereign power. When a
legislature enacts a law, or a court writes an opinion rendering an official
interpretation of the law in a case or controversy, they are undisputedly speaking

on behalf of the People, who are propedgarded as the author of the work. The
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task we face today is whether we should similarly treat Georgia’s entire lofficia
code, which expressly merges its statutes and their official annotag®ribe
sovereign expression of the People by their legislature, as public domain material.

To navigate the ambiguities surrounding how to characterize this work, we
resort to first principles. Because our ultimate inquiry is whether a work is
authored bythe People, meaning whether it represents an articulation of the
sovereign will, our analysis is guided by a consideration of those characteristics
that are the hallmarks of law. In particular, we rely onitiemtity of the public

officials who created #work, theauthoritativenessf the work, and th@rocess

by which the work was created. These are critical markers. Where all threepoint
the direction that a work was made in the exercise of sovereign powhich is
to say where the official who created the work is entrusted with delegated
sovereign authority, where the work carries authoritative weight, and where the
work was created through the procedural channels in which sovereign power
ordinarily flows-- it follows that the work would be attributable to the constructive
authorship of the People, and therefore uncopyrightable.

The question is a close oreand important considerations of public policy
are at stake on either side but, at the end of the day, we conclude that the
annotatios in the OCGA are sufficiently ladike so as to be properly regarded as

a sovereign work. Like the statutory text itself, the annotations are created by the
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duly constituted legislative authority of the State of Georgia. Moreover, the
annotations clearly have authoritative weight in explicating and establishing the
meaning and effect of Georgia’s laws. Furthermore, the procedures by which the
annotations were incorporated bear the hallmarks of legislative process, namely
bicameralism and presentment. Inogh the annotations are legislative works
created by Georgia’s legislators in the exercise of their legislative authority.

As aconsequence, we conclude that the People are the ultimate authors of
the annotations. As a work of theedple the annotationsre inherently public
domain material and therefore uncopyrightable. Because we conclude that no
copyright can be held in the annotations, ma&/e no occasion taddress the
parties’ other arguments regarding originality and fair use.

l.
A.

The Offidal Code of Georgia Annotated (OCGA or the Cpds an
annotated compilation of Georgia statutes that has been published annually since
1982. The statutory text contained in the OCGA has been “enacted and [has] the
effect of statutes enacted by the General Assembly of Georgia.” O.C.G:A18 1
As the Code itself explains, the statutory text in the OCGA is the official putblishe

version of Georgia’s laws, and when the Georgia General Assembly enacts a new
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law, thebill typically reads “An Act... D amend... the Oiial Code of Georgia
Annotated:

Appearing alongside the statutory text are various annotations, consisting of
history lines, repeal lines, cross referencespnmentariesgase notations, editor’s
notes, excerpts from law review articles, summaries ofiams of the Attorney
General of Georgia, summaries of advisory opinions of the State Bar, amd othe
research referenceghe Code itself makes clear that these annotations are a part of
the official Code, stating that the statutory portions of the Code “shall be merged
with annotations... and [are] published by authority of the state ...and ahe
published [are to] be known and may be cited as the ‘Official Code of Georgia
Annotated.” O.C.G.A. § 11-1.

Despite the fact that they are part of the officiatl€, Georgia lawgaysthat
the annotations themselves do not have the force of law in the way that the
statutory portions of the Code do. One provision of the Code explains that:

Unless otherwise provided in this Code, the descriptive headings or

catchlines immediately preceding or within the text of the individual Code

sections of this Code, except the Code section numbers included in the
headings or catchlines immediately preceding the text of the Code sections,
and title and chapter analysesrdu constitute part of the law and shall in no
manner limit or expand the construction of any Code section. All historical
citations, title and chapter analyses, and notes set out in this Code are given
for the purpose of convenient reference andatccastitute part of the law.

O.C.G.A. 8§ 11-7. Laws passed during each session of the Georgia General

Assembly that reenact the OCGA as the state’s official code similarly provide that

6



Case: 17-11589 Date Filed: 10/19/2018 Page: 7 of 58

the annotations contained in the Official Code of Georgia Annotated aog
enacted as statutes by the provisions of this A€, e.9.2015 Ga. Laws 9, § 54

The annotationsvere initially prepared by Mathew Bender & Co., Inc., an
operating division of théexisNexis Group(Lexis), pursuant to an agreement it
entered into with the State of Georgia. Under the terms of the agreement, Lexis is
responsible for the ongoing publication and maintenance of the Code, and all
editorial, publication, and distribution costs. In examnlLexis wa given the
exclusive right of publidgon by Georgia But, notably, Georgiaholds the
copyright in the annotationm its own name.The publication agreement also
specifies what types of annotations should appear alongside the statutory text, and
providesdetailed andgpecific directions as to how Lexis is to generate and arrange
this content. The agreement also provides that the Code Revision Comniission (
“Commission”) supervises the work of Lexis and has final editorial control over
the contents of the OCGA.

The Commission is a body established by the Georgia General Assembly in
1977 that was originally tasked with undertaking the recodification obfall
Georgias laws, a project that had not been done since 1933. The Commission
comprisedof Georgia officials, including the Lieutena@bvernor, four members
of the Georgia Senate, the Speaker of the Georgia House of Representatives, four

additional members of the Georgia House of Representatives, and five members
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appointed by the president of the State Bar of Georgia. Following itsssifigce
recodification of Georgia law and the publication of the OCGA in 1982, the
Commission is now responsible for updating the OCGA and supervising Lexis’s
editing and publication of the OCGA.

In addition to providing instructions to Lexis about how Hmnotations
should be created, compiled, and arranged, the publication agreement establishes a
number of other conditions governing the relationship between Lexis and the State
of Georgia. First, the agreement requires that Lexis create aufmeanotated
online version of the Code for use by the general public. Second, the agteem
limits the price that Lexis can charge for the OCGA. While other commercial
annotations of the Georgia Code can cost as much as $2,570, the price of the
OCGA is currently $40. Third, it grants Lexis the exclusive right to produce and
sell print, CBDROM, and online versions of the OCGA. Finally, it provides that the
Commission shall receive royalties on the sale ofRKDM and online versions of
the OCGA, but shall not receive royalties from the sale of print volumes.

The publication agreement also provides that “[a]ll the contents of the
Code... shall be copyrighted in the name of the State of Georgiad] [Bhe
copyrights shall cover all copyrightable parts of the Code.” The Commission
asserts a copyright in all portions of the OCGA except for the statigbdrywhich

it recognizes cannot be copyrighted. Despite the copyright and thesiggclu
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publishing rights granted to Lexis, the State of Georgia makes theRODI
version of the OCGA available to the general public at over 60 atateounty
operated facilities throughouBGeorgia such as libraries and universities. In
addition, state agencies are granted the right to print and distribute or $edl to t
public portions of the OCGA that they are responsible for administering.
B.

Public.Resource.Org (PRO) is a nomofit organization with a mission of
improving public access to government records and primary legal matéhaks.
for example PRO has been responsible for the free, online publication bf.&all
Supreme Court opinies and every post950 U.S. Court of Appeals opinion. PRO
has also been responsible for the online publication of various state statutory codes.

In 2013 PRO purchased all 186 volumes of the print version of the OCGA
and its supplements, scanned them, and uploaded them to its website to be freely
accessible to the public. It also placed digital copies of the OCGA onto USB drives
and mailed them twarious Georgia legislators. Additionally, PRO distributed
copies of the OCGA to other organizations and orerothebsites in order to
facilitate its further dissemination by other parties.

On multiple occasions the Commission sent letters to PRO demanding that it
cease and desist from publishing the OCGA on the grounds that publication

infringes on the State of Georgia’s copyright in the work. PRO refused to comply,
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arguing that there was no valid copyright in the OCGA because the law cannot be
copyrighted.The Commission, acting on behalfthe Georgia General Assembly
and the State of Georgisi,iledPRO on July\21, 2015in the United District Court

for the Northern District of Georgia. The complaint sought injunctive relief against
PRO’s “widespread and unauthorized copying and distribution of the copyrighted
annotations in the Official Code of Georgia Annotatedugh the distribution of
thumb drives containing copies of the O.C.G.A. and the posting of the O.C.G.A. on
various websites.” On September 14, 2015, PRO filed its answer to the complaint,
acknowledging its widespread publication of the OCGA, but derthiaigthe State

of Georgia holdsan enforceablecopyright in the CodePRO also asserted the
defense of fair use. FinallfeRO counterclaimedeekinga declaratory judgment

that “the State of Georgia has no valid copyright in any portion of the O.C.G.A.
because the O.C.G.A. is in the public domain.”

Following briefing and argument, the district court granted the
Commission’s motion for partial summary judgment and denied PRO’s motion.
The court concluded that because the annotations in the OCGA lack tte dbr
law, they are not public domain materialso, it rejected PRQO’s other challenges
to the validity of Georgia’'s copyright as well as its fair use defefSs®n
thereafter, the district court entered a permanent injunction against PRO enjoining

it “fr om all unauthorized use, including through reproduction, displstyjkdition,

10
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or creation of derivative works, of the Official Code of Georgia Annotated
(O.C.G.A).” The injunction also ordered PRO to “remove all versions of the
O.C.G.A. from its websité and to cease any fundraising activities connected with
PROQO’s publication of the OCGA.
Thistimely appeal ensued
[l
We reviewthe grantoof summaryudgmentde novo, applying the same legal

standards which bound the district couvthatley v. CNA InsCos 189 F.3d 1310,

1313 (11th Cir. 1999). Imloing so, we consideithe evidence and all factual
inferences therefrom in the light most favorable to the party opposing the motion.”

Shaw v. Conn. Gen. Life Ins. Co., 353 F.3d 1276, 1282 (11th Cir 2008)m&ty

judgment is proper only where there is no genuine issue of materighfalerson

v. Liberty Lobby, Inc. 477 U.S. 242, 248 (1986). A genuine issue of material fact
exists where the dispute is “over facts that might affect the outcome of the suit
under the governing law” and where the “evidence is such that a reasonable jury
could return a verdict for the nonmoving partyd. We also review a district
court's decision to grant equitable relief for abuse of discretion, considering

guestions of law daovo and findings of fact for clear errétreferred Sites, LLC

v. Troup Cty., 296 F.3d 1210, 1220 (11th Cir. 2002)

11
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In order b establish a prima facie case of copyright infringement, “a plaintiff
must show that (1) it owns a valid copyright in the [Woakd (2) defendants

copied protected elements from the [workpéter Letterese AhAssocs., Inc. v.

World Inst. d Scientology Enters533 F.3d 1287, 1300 (11th Cir. 2008). A valid

copyright registration “constitute[s] prima facie evidence of the validity of the
copyright.” 17 U.S.C. § 410 (c). Once the plaintiff has produced a valid copyright
registration, the burden shifts to the defendanédtablishthat the copyright is

invalid. SeeLatimer v. Roaring Toyz, Inc601 F.3d 1224, 1233 (11th Cir. 2010

Thereis no disputethat the State of Georgia has a registered copyright in the
OCGA annotationsNor do the parties contest thBRO copied the OCGA in its
entirety. Thus, at the heart of this case is the questibether Georgia’s copyright
in the OCQA is valid; on thisissuePRO carries the burder proof.

A.

The Constitution grants Congress the power “[tjo promote the Progress of
Science and useful Arts, by securing for limited Times to Authors and Inventors
the exclusive Right to their respective Writings and Discoveries.” ABed, 8, cl.

8. Congress has exercised this power by passing the Copyright Act. 17. 8.5
101 et seqUnder the Copyright Act:

Copyright protection subsists in original works of authorship fixed in any

tangible medium of expression, now known or later developed, from which

they can be perceived, reproduced, or otherwise communicated, either
directly or with the aid of a machine or device.

12
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17 U.S.C. § 102.

As this provision makes clear, “authorship” is central to the statutory
scheme. Only “original works of authorship” are eligible for copyright protection.
What's more, authorship generally determines who has a possessory interest in a
work. “Copyright in awork... vests initially in the author or authors of the work.”

17 U.S.C. 8§ 201(a). Indeed, authorship allows a person to claim copyright
protection regardless of whether the work has been registered with the United
States Copyright Office. As we have expkd, “[clopyright inheres in authorship

and exists whether or not it is ever registérédthur Rutenberg Homes, Inc. v.

Drew Homes, InG.29 F.3d 1529, 1531 (11th Cir. 1994h consequenceto

ascertain who holds a copyright in a wonle ordinarily musascertain the identity
of the author.

The meaning of authorship takes on special significance in cases like this
where we consider the copyrightability of a government edict. A long line of
authority, stretching back more than 180 years, establishes that, with respect to
certain governmental works, the term “author” should be construed to mean “the
People,” so that the general public is treated as the owner of the work. This mea
that a work subject to the rule is inherently public domain material larslrtot
eligible for copyright protection. The foundations of the case law establishing this

doctrine are far from clear. Few courts have fully explained the basis for this idea

13
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and the Supreme Court last addressed the question in 1888. Thus, before
explaning why we construe the “author” of the OCGA to mean “the People,” it's
worth examining the principal cases in some detail in order to understand the
considerations that guided them.

The Supreme Court first addressed whether a government edict can be

copyrighted in_Wheaton v. Peter83 U.S. 591 (1834)The Court unanimously

held that “no reporter has or can have any copyright in the written opinions
delivered by this Court; and that the judges thereof cannot confer on any reporter
any such right.Id. at668. The Court was interpreting the Copyright Act of 1790,
but it did not explain the foundations for the rule that “the law” was excluded from
copyright protection.Seeid. at 593.

The Court revisited the question Banks v. Manchesterl28 U.S. 244

(1888) and held that the opinions of state court judges, just like Supreme Court
opinions, were not copyrightablen Banksthe Court considered an infringement

suit filed by a publishing firm that had published official reports containing the
decisions of the Supreme Court of Ohio against a defendant who had published the
samematerial in the American Law Journddl. at 249. An Ohio statute provided

for the appointment of an official reporter fre Supreme Court of Ohio, and
tasked him with compilingie decisions and other materials authored by the judges

and securing “for the benefit of the state” a copyright on the compilatidnat

14
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245, 249. The Ohio statute also required the Secretary of State to contract with a
publisher, who would be given tlexclusive right to publish the reports compiled

by the official court reporter “so far as the state can confer [such rigghtat 246.

The plaintiff publishing firm ilBankswas the chosen publisher, and, in suing, was
attempting to enforce a copyriginterest in the work othe Ohio judges assigned

to it by the State of Ohio.

The Courtfoundthe copyright invalidld. at 252. It emphasized that under
thenextant copyright law only “authors” could obtain a copyright in their work.
The Courtdeterminedthat the reporter who had created the compilations did not
qualify as the author of the opinions thie other materials written by the judges
since he had not created the workk. Moreover, theSupremeCourt explained
that “[ijn no proper sense can thelge who, in his judicial capacity, prepares the
opinion or decision, the statement of the case, and the syllabus, endteate
regarded as their authorlt. at 253.Thus the Court rested its decision on a
construction of the statutory term “authdhat excluded botlhe judges and the
reporter from qualifying as authors of the material in question, which in turn meant
that neither the judges nor the reporter could have conveyed a valid copyright
interest to the publishing firm bringing suit.

The Gurt offereda number ofeasondor holding thatthe judges could not

be considered the “authors” of their work. In the first plpckes “receive from

15
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the public treasury a stated annual salary, fixed by law,” and therefore can “have
No pecuniary inteld or proprietorship, as against the public at large, in the fruits
of their judicial labors.”ld. Furthemore although the Couaidthat it wasonly
construing the statutory meaning of the term “author,” it also acknowledged that,
fundamentally, “[tjhe question is one of public policyd. In articulating this
public policy interest, the Court explained that “[tlhe whole work done by the
judges constitutes the authentic exposition and interpretation of the law, which,
binding every citizen, is free for publication to all, whether it is a daiotan of
unwritten law, or an interpretation of a constitution or a statutk.”Banks
expressly relied oa ruling of the Massachusetts Supreme Judicial Couxtash
v. Lathrop 142 Mass. 29 (1886Which had similarly observed that ‘heeds no
argument to show that justice requires that all should have free access to the
opinions, and that it is against swupublic policy to prevent this, or to suppress
and keep from the earliest knowledge of the public the statutes, or thewcisi
and opinions of the justicédd. at 35.

The next, and to date last time the Supreme Court considered the rule that
governnent edicts cannot be copyrighted came less than a month after the Court

had decide®Banks in Callaghan v. Myers128 U.S. 617 (1888).here apublisher

of a set of reports containing the opinions of the Supreme Court of lllinois, known

as the lllinois Rports, brought suit for copyright infringement against a rival

16
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publisherthat had copied and published the repofts.at 61922. The original
publisher had obtained a proprietary interest in the reports from a salaried official
of the State of lllinois whose duties, defined by statute, consisted of compiling the
lllinois Reports; organizing the cases; writing annotations such as headnotes and
syllabi to appear alongside the opinions in the reports; and providing a certain
number of copies of the final product to the Secretary of State of llliltbigit
64546. Having fulfilled his statutory duties, the reporter sold whatever iptapy
interest he had in the Illinois Reports to the publishing firm. When the firm sued
for copyright infringement, the alijed infringer attempted to deferadaimingthat

the reports were public propertyecause they had beameated by a state
employed reporter who could himself have no proprietary interest in the work
since he created the reports as part of his publicdatid therefore was not their
“author.” Id. at 64547.

The Court began its analysis by reinforcing the basic rule announced
Banksthat “there can be no copyright in the opinions of the judges, or in the work
done by them in their official capacity asdpges’ Id. at 647 Nevertheless it
rejected theclaim that the copyright in the Illinois Reports was invalid. It
explained that the underlying rationale Banks did not apply,observingthat
“there is no ground of public policy on which a reporter who prepares a volume of

law reports, of the character of those in this case, can... be debarred frommgbta

17
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a copyright for the volume which will cover the matter which is the result of his
intellectual labor.”ld. The Court furthesuggestedhat, since the court reporter
was a “sworn public officer, appointed by the authority of the government... [and]
paid a fixed salary for his labors,” the state governnmeigiht have taken any
proprietary nterest in his work for itself, but the fact thathad not done so
suggested that there was “a tacit assent by the government to his exercising such
privilege” on his own.Id. The Court thus reasoned that federal copyright law as
explicated inBanksdid not preventhe reporter from holding a valid copyright in
the work and that the state had not reserved the copyright to itself. As a result, the
copyright the reporter obtained and conveyed to the publishing firm was valid. The
compilation of judicial deisions and other explanatory material like headnotes,
tables, and indices, was different fr&anksin two ways: first, the reporter, who
had been appointed by the Illinois Supreme Court, and not the judges, had written
the material accompanying the opimi@and,se®nd, the reporter, and not theate
of lllinois, claimed to hold the copyright

The Supreme Court has not examined the doctrine since it decided
Callaghanin 1888. However, sincBanks and Callaghanthe lower courts have
furtherexploredthe natureand application of the rul@hus, for examplehe Sixth
Circuit, in an opinion authored by Justice Harlapplied the rule tstatestatutes.

Howell v. Miller, 91 F. 129 (6th Cir. 1898). The Fifth Circuit has extended the rule

18
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to encompass regulatory materidéeeck v. S. Bldg. Code Cong. Int'l, In@93

F.3d 791 (5th Cir. 2002en banc)However, othecourts have declined to extend

the rule in otherrelatedcontexts.See e.q, CCC Info. Servs., Inc. v. Maclean

Hunter Mkt. Reports, InG.44 F.3d 61 (2d Cir. 1994) (declining to apply the rule

toa privately prepared listing of automobile values that several states required

Insurance companies to use in calculating insurance payBus}ice Mgmt. Info.

Corp. v. Am. Med. As'n 121 F.3d 516 (9th Cir. 1997@mended]33 F.3d 1140
(9th Cir. 1998) (declining to apply the rule to a privately authored coding system
that was incorporated into a government reimbursement scheme through

publication in the Federal RegisjeCty. of Suffolk v. First Am. Real Estate Sqls.

261 F.3d 179, 193 (2d Cir. 2001) (declining to apply the rule to tax maps created

by a county assessor's office); John G. Danielson, Inc. v. WincHestemnt

Properties, In¢.322 F.3d 26 (1st Cir. 2003) (declining apply the rule to the

terms of a restrictive covenant a town entered into as part of a zoning scheme).

It is also worth observing that Congress has partially codified the rule
announced iBanks Specifically, the 1909 version of the Copyright Act pded
that “no copyright shall subsist in the original text of any work which is in the
public domain... or in any publication of the United States Government, or any
reprint, in whole or in part, thereof.” 17 U.S.C. § 8 (repealed 1976). This

prohibition perssts under current copyright law, enacted in 1976, which, in turn,

19
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provides that “[cdpyright protection under this title is not available for any work
of the United States Governmént7 U.S.C. § 105.This partial codification of
Banksfor works created by the federal government leaves unmodified the rule as it
applies to works created by the states. As the Copyright Office’s 1961 Register’s
Report stated, even though Congress enacted a prohibition that only applies to the
federal government, “the judicially established rule [] still prevent[s] copyright in
the text of state laws, municipal ordinances, court decisions, and similar official
documents.” 1961 Register’'s Report, at-BZD

Although case precedent and congressional enactments have long
establi®ed the rule that government works are not copyrightable, the foundations
of the rule are generally implicit and unstated. Since the CoWBaimkswas not
especially clear about the legal source of the rule it had announced and since the
issue has not baeraised before in our Court, we start with a relatively clean
canvas. What is clear, however, is that the rule enunciat@dnkswas grounded
on the Court’s interpretation of the term “author” in the Copyright Act of 1790,
that works created by courts in the performance of their official duties did not
belong to the judges, and that public policy compelled the conclusion that these
works were in the public domain and uncopyrightable.

Thus, we understand the ruleBanksto derive from first principles about

the nature of law in our democracy. Under democratic rule, the People are

20
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sovereign, they govern themselves through thepgislative and judicial
representatives, and they are ultimately the source of our law. Under this
arrangement, lawmakers and judges are draftsmen of the law, exercisagetéle
authority, and acting as servants of the People, and whatever they proeluce th
People are the true authors. When the legislative or judicial chords are pluisked it

in fact the People’s voice that is heard. Not surprisingly, then, for purposes of
copyright law, this means that the People, as the constructive authors are also the
owners of the law. And in this way, any work of which the People are the
constructive authors is intrinsically public domain material and is freely ableessi

to all so that no valid copyright can ever be held in it.

The concept of popular sovereignty is deeply rooted in our politics, our law,
and our history. The seminal statement of America’s political creed boldly
proclaims that “[glJovernments . . . deriv[e] their just powers from the consent of
the governed.THE DECLARATION OF INDEPENDENCEpara. 2 (US. 1776). During
the ratification debates that followed the Revolution, James Madisomarly
began with the foundational idea that the People were sovereign, and that under the
proposed form of government “the public voice” swdpronounced by #n
representatives of the peopleTHE FEDERALIST No. 10 at 77 (James Madison)
(Clinton Rossiter ed., 19615ptill again, n the midst of the Civil War, President

Lincoln etched an indelible description of this form of government in the national

21
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memory, describingurs as a “government of the people, by the people, for the
people.” AbrahanmLincoln, Gettysburg Address (November 1863).

In fact, the United States Reportare filled with invocations of the
sovereignty of the &bople.As Chief Justice Marshall exgssed the fundamental
idea many years ago: “[tlhe government proceeds directly from the people; is
‘ordained and established,’ in the name of the people... [and] is emphatically and
truly, a government of the people. In form, and in substance, it emanates f
them. Its powers are granted by them, and are to be exercised directly on them, and

for their benefit.”M’ Culloch v.Maryland 17 U.S. 316, 4085 (1819; see also

Chisholm v. Georgia, 2 U.S. 419 (179Buther v. Borden48 U.S.1 (1849) See

also ToOCQUEVILLE, DEMOCRACY IN AMERICA 53 (Mansfield ed.2002). (In
America, the principle of the sovereignty of the people... is recognized by,mores
proclaimed by laws; [] spreads with freedom and reaches its final consequences
without obstacle. when one want$o speak of the political laws of the United
States, it is always with the dogma of the sovereignty of the people that one must
begin”).

While Banksis not explicit in grounding its holding in this conception of
sovereignty otherfederalcourtshave rled that government works are intrinsically
public domain material precisely because the People are sovereign and are

therefore the authors and owners of the Iawus, for examplen Banks & Bros.
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v. W. Pub. Cq.27F. 50 (C.C.D. Minn. 1886), theoart justified the rule on the

grounds that “[e]ach citizen is a ruler,a lawmaker;— and as such has the right

of access to the laws he joins in making and to any official interpretation thereof. If
the right of property enters into the question, he is ageaner, and as such cannot

be deprived of equal access by hisoemers.”ld. at 57.

In the same vein, and more recently, several courts have applied the rule
announced irBanks and understood the rule to rest on foundational principles
about the nature of law in a democratic society. Thu¥geck the Fifth Circuit
sitting en bancconfronted the question efhether a model building codence

adopted by two municipalitiedost its copyright protectioriVeeck 293 F.3d at

796.In concluding that the work was uncopyrightalthee courtasserted aslaasic
principle that the law is in “the public domain and thus not amenablgptgight,”

and that cases like&vheatonand Banksevincea “broadunderstanding of what

constitutes ‘the law™ so as tmake judicial opinions in addition to statutes
ineligible for copyright protectionld. at 79596. Onthis basis, theaurt held that,
“[a]s governing law,” the municipal building codatsocould not be copyrighted.
Id. at 796.

The court went on to explathat its holding rested on a deeper principle, a
“metaphorical concept of citizen authorshipd’ at 799. As the court reasoned,

“[llawmaking bodies in this country enact rules and regulations only with the
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consent of the governed. The very process of lawmaking demands and incorporates
contributions by ‘the people,’ in an infinite variety of individual and organizational
capacities..In performing their function, the lawmakers represent the public will,
and the public are the final ‘authors’ of the lawd” The court discerned that there
are strong public policy interests in giving the public unfettered access to the law
“[P]ublic ownership bthe law means precisely that ‘the law’ is in thpublic
domain for whatever use the citizens choose to make of it. Citizens may reproduce
copies of the law for many purposes, not only to guide their actions but to
influence future legislation, educate their neighborhood association, or simply to
amusé€. Id. Thus, the thetaphorichconcept of citizen authorshtpgether with the
need for citizens to have free access to the laws are the ultimate hol8iagksf
Id. (quotation omitted).

The First Circuit has also emphasized popular sovereignty as being

foundational to its understanding of the rule announceBanks In Building.

Officials & Code Administrators v. Code Technology, Inc., 628 F.2d 730 (1st Cir.

1980) the courtconsiderd, on an interlocutory appeal challenging the issue of a
preliminary injunction, a copyright infringement suit brought by theape sector
author of a model building code against a publishehefMassachusetts building
code, which the Massachusetts legislature had basadyenmeasure on the model

code. Thecourt ruled that the inclusion of the otherwise copyrightable model
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building codein the official Massachusetts building code likely rendered those
materials, justike the rest of the materials in the Massachusetts building code,
“freely availablefor copying by anyone.ld. at 732.

After reviewing case precedent going astdfackasWheaton a panel of the
First Circuit asserted that “[tlhe law thus seems clear that judicial opinions and
statutes are in the public domain and are not subject to copydighat 734. The
court reasoad that this principle extends to regulatory codes as much as it does to
statutes and judicial opinions. While acknowledging that casesBlks and
Wheatonseemedto rest in part on the identity of thereatorsof the works in
guestion, namely salaried public officials performing official dutiegxplained
that amore fundamentaprinciple was at work. In particular, “citizens are the
authors of the law, and therefore its owners, regardless of who actually drafts the
provisions, because the law desvis authority from the consent of the public,
expressed through the democratic proce$d.” The reason why judges and
legislators cannot copyright works theseate, wa not because they are working
for the government rather thafor themselves, but ragr because of a
“metaphorical concept of citizen authorship,” which means that, once it adopts a

text as law, the body politic becomes the author of the work in question, leaving
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the original drafter with no proprietary interdst. The court reasonedahthis was
true even where the original creator of the work was a private sectof actor.
[I.

The ultimate inquiry posed by the rule Banksis thus whether a work is

attributable to the constructive authorship of the People, which is to sayewniet
was created by an agent of the People in the direct exercise of sovereign authority.
Statutes and judicial opinions are the most obvious examples of what falls within
the ambit of the ruleSeeVeeck 293 F.3d at 796 Banksrepresents a continuous
understanding that ‘the law,” whether articulated in judicial opinions or legislativ
acts or ordinances, is in the public domain and thus not amenable to copyright.”)
This does not mean that statutes, judicial opinions, and other texts that carry
the clear force of law are the only works that may be subject to the rule. éor on
thing, relying, as the district court didn a bright line distinction between edicts

that havehe force of law and those that do not to applyBaeksrule simply does

! It is also worth observing that rooting Banks in this understanding of sovereidpeyneke
the rule congruent with other, closely related copyright doctrines. Thefaohire doctrine, as
well as§105-- the partial codification oBanks-- are both perationalized by identifying a
masterservant relationship and attributing authorship to the m&ey.e.g.Comty. For
Creative NonViolence v. Reid490 U.S. 730 (1989Vnited States v. First Tr. Co. of St. Paul,
251 F.2d 686, 690 (8th Cir. 1958ge alsdH.R. Rep. No. 94-1476 at 58 (1976) (“Although the
wording of the definition of ‘work of the United States Government’ differs somefndratthat
of the definition of ‘work made for hire,” the concepts are intended to be construed amtbe s
way.”). Similarly, under our view of Bankthe People are the master, and therefore the owners
of the works created by their legislative and judicial ag&esVeeck 293 F.3d at 797 (“Banks
refers to the source of the judges' salary in order to explaiit thalhe public at large, not the
judges, who have the ‘pecuniary interest or proprietorship’ in ‘the fruits of titbaial

labors.™).
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not workin some cases. This is one of them. It is clear thaisthere exists a zone
of indeterminacy at the frontier between edicts that carry the force of law and those

that do not.SeeJean v. Nelson, 711 F.2d 1455, 148 (11th Cir. 1983)pn

reh'q,727 F.2d 957 (11th Cir. 1984ff'd,472 U.S. 846 (1985). In this small band
of cases a government work may not be characterized as law, and yet still be so
sufficiently lawlike as to implicate the core policy interests undergirdagks

Statutory texts ar¢he kinds of works most obviously subject to the rule
announced ifBanks Because statutes are the prototypical works to which the rule
applies, we rely on the statutory example as the lodestar for our inquiry. Whether
or not a work is subject to the rule is dependent on whether the work is the law, or
sufficiently like the law, so as to be deemed the product of the direct exercise of
sovereign authority, and therefore attributable to the constructive authorshig of
People. Basing the inquiry on whetleework is similar enough to the law so as to
be attributable to the People, of course, does little to diminish the difficulty of
applying theBanksrule in the unique circumstances presented I&geJohn G.

Danielson, Inc. v. Winchest€&onant Propertiednc., 322 F.3d 26, 38 (1st Cir.

2003) (“[The] straightforward general rule [@ankd has proven difficult to apply
when the material in question does not fall neatly into the categories of statutes or
judicial opinions.’. But it does point us toward the right way of structuring our

analysis.
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Put simply,there are certain things that make the law what it is. The law is
written by particular public officials who are entrusted with the exercise of
legislative power, the law is by nature,authoritative; and the law is created
through certain, prescribed processkedeviation from which would deprivg of
legal effect. Each of thesattributesis a hallmark of law.These characteristics
distinguish written works that agrthe force of law from all other works. Since we
are concerned here with whether a work is attributablegh& constructive
authorship of the People, these factors guide our inquiry into whethankas law
or sufficiently lawlike so as to be subject to the ruleBanks

An analysis of these factors yields the conclusion that the annotations in the
OCGA, while not having the force of law, are part and parcel of the law. They ar
so enmeshed with Georgia’s law as to be inextricable. The annotatiens ar
themselves laviike insofar as we examine who made them, how they were made,
and the role they play in the legislative and jurisprudential spheres of Georgia’'s
public life. In consequence, they too represent a work, like the statutes ltremmnse
that is constructively authored by the People. They are therefore uncopyrightable.

A.

First, and of critical importance to our analysis is that the Georgia General

Assembly is the driving force behind their creation. The Code Revision

Commission exerts authoribge influence over the creation of the annotations and
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the Commission indisputably is an arm of the General Assembly. Thus, just as the
uncopyrightable works ifBanks were created by the Ohio Supreme Court, the
annotations are, in a powerful sense, a workated by the Georgia state
legislature.

While it is true that the annotations were initially prepared by a private
party, in this case Lexis, it is aldbe casethat Lexis drafts the annotations
pursuant to highly detailed instructions contained in the contract it entered into
with the Code Revision Commission. In particular, the publicamgmeementot
only lists the types of materials that Lexmistinclude in the OCGA, but also
provides punctiliously specific instructions on how these matesasadsto be
prepared.Thus, by way of examplan addition to instructing Lexis to include
annotations summarizing court decisions that are relevant to various statutory
provisions in the OCGA, the publication contract tells Lexis which coursides
to include. Moreover, the contract specifies the content of these summaries,
instructing Lexis to include discussion of those portions of judicial opinions that
involve “direct constructions” of a statute, including “constructions concerning
constitutionality,purpose, intent, and the meaning of words and phrases as well as
illustrations as to what a particular provision applies and to whatrtecydar
provision does not apply.” Leaving even less to Lexis’s independent judgment, the

contract alsanstructsLexis what not to include in the judicial summaries, ordering
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Lexis’s editors to “avoid long factual annotations where they do not bear directly
upon the statute involved.” Further, the agreement tells Lexis the order in which
the various case annotations trée arranged.

The annotations containing summaries of judicial opinions are not the only
onesfor which the publication contract provides highly specific directidrise
agreement also requires Lexis to include research references in theiansotat
and names the specific reference sources thast be included. Similarly, the
contract directs Lexis to include annotations dealing with legislative history and
specifiesjust how far back into a statutory provision’s history the annotatmay
go.

In addtion to providing detailed instructions that guitkes creation of the
OCGA annotations, the Commission acts in a supervisory capasityvell
monitoring Lexis’'s work throughout the procesBhe contractsays that the
annotations are prepared under tde@€ct supervision” of the Commission. The
contract spells out in some detail what this supervisi@ans In addition to
including the research references listed in the publication agreement, Lexis is
required to “include any new [references]... as required by the Commission.”
Sections of the agreement dealing with other annotations similarly allow the
Commissionto direct the inclusion of new material. Indeed, the very first section

of the agreement states that the OCGA shall include, in addition to the various,
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specified annotations, “other material related to or included in such Code at the
direction of the Comission.”

Finally, the publication agreement describes in detail how the Commission is
to give its final assent to the annotations. Firsfoagach type of annotation, the
agreement affirms the Commission’s rabeapproving Lexis’s workThus with
respect to the summaries pfdicial opiniors, the agreement provides that “the
form of the annotations shall be subject to the approval of the Commission.” The
agreement contains similar provisions with respec¢hémther annotations. More
generally, the agreement provides that the “ultimate right of editorial control over
all material contained in the Code shall be in the Commission, and in the event of
any disagreement between the Commission and the Publisher over the material to
be included, the decision of the Commission shall control.” A separate provision of
the agreement similarly provides that in the event of any disagreement “the
Commission shall prevail Moreover the agreemenequiresthat the Commission
have an opportunity to conduct pyeublication review of all subsequent
supplements, replacement volumes, and other updates to the OCGA.

In short, the Commission exercises direct, authoritative control over the
creation of the OCGA annotations at every stage of their preparation. The
Commissiorprovides initial instructions to Lexis, directly supervises Lexis’s work

throughout the preparation process, amastgive its final editorial assent to the
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annotations before they can become part of the OCGA. In this way, the
Commissiorundeniably contris thecreation of the OCGA annotations.

The Commission’s intimate involvement in the creation of the annotations is
of great significanceThis is because alose examination of the nature of the
Commission confirms that it is for all intents goukposes an armof the Georgia
General AssemblyAs we’'ve noted, the Commission is composed of fifteen
members, nine of whom are sitting members of the Georgia General Assembly
along with the Lieutenant Governor of the Stafurther, funding for the
Comnission comesdirectly from appropriations “provided for the legislative
branch of state government.” O.C.G.A. 822. In addition, Georgia law provides
that “[tjhe Office of Legislative Counsel shall serve as staff for the commission.”
O.C.G.A. 8§ 289-4. This is notable because, under Georgia law, the Office of
Legislative Counsel is tasked with providing various advisory and Egaices
“for the legislative branch of government” and is therefore properly seen as an
adjunct to the General Assembly. OQ3CA. § 284-3. Thus not only is the
Commission funded by legislative branch appropriations, bustéf is drawn
from an office that is itself an agency of the Georgia General Assembly.

Further confirming the Commission’s deep connection to the Georgi
General Assembly, the Georgia Supreme Court has held that the Commission’s

work is properly characterized as “legislative” in nature, and that it is therefore
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proper for the Commission to be largely composed of officials from the legislative

branch Harrison Co. v. Code Revision Comm'n, 244 Ga. 325 (1979). Thus, in light

of how it is funded and staffed, arsthceits work is legislative in nature, it is
abundantlyclear that the Commission is a creation and an agent of the Georgia
General Assembly.

Indead, the connection between the Commission and the elected legislators
who make up the General Assembly is so close that the Commission may be
properly regarded as one in the same with the legislators for our purposes. As the
Supreme Court has explained in another context, “it is literally impossible wn vie
of the complexities of the modern legislative procedsr [legislators]to perform
their legislative tasks withoutéhhelp of aides and assistant$ie.dayto-day work

of such aides is so critical toéaMembers' performance that they must be treated

as the latter's alter egdb<ravel v. United State<l08 U.S. 606, 83-17 (1972).In
consequence, the Court has held that legislative immunity “applies not only to a
Member but also to his aides insofar as the conduct of the latter would be a
protected legislative act if performed by the Member hinisklf.at 618;see also

Ellis v. Coffee Cty. Bd. of Reqistrar881 F.2d 1185, 1192 (11th Cir. 1993) o

the extent that a legislator is cloaked with legislative immunity, an adjunct to that

legislative body possesses the same immtuihityThe test for applicability of this

33



Case: 17-11589 Date Filed: 10/19/2018 Page: 34 of 58

derivative legislative immunity is whether the legislator, counsel or aide was
engaged within a legitimate sphere of legislative activity.

The basic intuition underlying cases applying the Speech and Debate Clause
seems to us equally instructive in identifying which entity in the Georgia state
government is the creative force behind the OCGA annotations. While the
Commission’s staff and six of its fifteen members are not Georgia legislators, the
Commission is plainly an adjunct of the General Assembly. As we have detailed,
its staff, funding, and responsibilities all fall under the legislative umbretia. T
Commission is therefore, im real sense, the “alter ego” of the General Assembly,
meaning that the creative force behind the annotations are Georgia's elected
legislators. Acting through the Commission, the legislators closely supervise and
direct the production of the annotations.

Moreover, and of even greater importance to our analysis, the OCGA
annotations, once completed, are subject to the approval not only of the
Commission, but also to the approval of the Georgia General Assenilly.
General Assemblpctuallyvotes (and mst vote)to make the OCGA the official
codification of Georgia’s laws and, in doing so, also sdte incorporate the
annotations as part of the OCGA. O.C.G.A-%-1 (“The statutory portion of such
codification shall be merged with annotations, captieas;hlines, history lines,

editorial notes, crosseferences, indices, title and chapter analyses, and other
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materials pursuant to the contract and shall be published by authority of the state

pursuant to such contract and when so published shall be lkaravmay be cited

as the ‘Official Code of Georgia Annotated.”). In other words, the OCGA

annotations are not only authored at the direction and under the closeassope

of the Georgia General Assembly, but they also obtain their peculiar status as

official annotations because they are adopted annually by the General Assembly.
That Georgis legislators are in a very real way the creators of the

annotationgs a powerful indication that the annotations are subject t@#mis

rule. To begin, it is apparent that the rule establishe8dnksthat government

edicts cannot be copyrighted, as applied to the works of state governments, is more

limited than the statutory prohibition on copyright protection for works of the

federal g@vernment. As we have explaine®, 105 states that “[c]opyright

protection... is not available for any work of the United States Goverrinasm§

101 defines a “work of the United States Government” as “a work prepared by an

officer or employee of the United States Government as part of that person's

official duties.” Thus, under this prohibition, the work of any federal employee,

made in his capacity as a government employee, is uncopyrighdse.e.g.

Scherr v. Universal Match Corp4l7 F.2d 497 (2¢&Cir. 1969) United States V.

First Tr. Co. of St. PauRk51 F.2d 686, 690 (8th Cir. 1958ub. Affairs Assocs.,

Inc. v. Rickover 268 F. Supp. 444, 448 (D.D.C 196By contrast, the rule in
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Banksis more circumscribed, applying to a limited subclass of government works.
Thus, some works made by state employees, that would be subject to § 105 if made

by a federal employee, are nevertheless copyrightable Bads See, e.g.

Callaghan 128 U.S. at 6446 (upholding the validity of a copyright in the work
created by a state employee that was created pursuant to his statutorily imposed

duties);County of Suffolk 261 F.3d at 193 (declining to apply the ruldamnksto

tax maps created by a county assessor’s office).
The reasoning dBankspoints to why tle rule it has announced is applicable
to a more limited class of public officials than those governed by 8s 105

prohibition. The Court irBanks explained, “[ihno proper sense can the judge

who, in his judicial capacity, prepares the opinion or decisi@statement of the
case, and the syllabus, or hesute, be regarded as their author or their
proprietor..Judges, as is well understood, receive from the public treasury state
annual salary, fixed by law, and can themselves have no pecuniary imterest
proprietorship, as against the public at large, in the fruits of their judicial labors
The whole work done by the judges constitutes authentic exposition and
interpretation of the law, which, binding every citizen, is free for publication to
all.” Banks 128 U.S. at 253. Thus, like § 1aBheBanksdecision emphasizes the

fact that judges are producing works in their capacity as employees, but it also goes

further than8 105 and emphasizes that judges are unique among government
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employees.In additon to receiving “from the public treasury a stated annual
salary,” judges are empowered to create “authentic exposition[s] and
interpretation[s] of the law, which[] bind[] every citizend.

As a resultthe mere fact that a work was created by a -gaittt employee
in his capacityas an employeés not enough to trigger the rule Banks
Something more is needed. Specifically, the government official must be entrusted
with unique powers beyond those possessed by the typical government employee,
such aghe power to pronounce official interpretations of the law.

In short, it is clear that the rule Banksis not concerned, & 105is, with
the works of all government employees, but rather only with the works of certain
government employees, which isgay government employees who are possessed
of particular powers, namely the ability to promulgate official, binding didtis
distinction between the rules is no doubt attributable to the difference in their
underlying rationales. Section 105’s prohim is justified on the grounds that the
public paid for the work and is therefore entitled to access it, and because wide
dissemination of federal government materials strengthens democratic discourse.
See Scherr 297 F. Supp.at 110 (“[The]fundamental purpose underlying the
prohibition [] is based on the necessity of wide public dissemination of the contents
of materials produced by and relating to issues and problems of national interest,

which policy is unquestionably a desirable one in a democracy, much of whose
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success is dependent on a wwetbrmed public.”) (quotations omitted and
alterations adoptedHearings on H.R. 4347, H.R. 5680, H.R. 6831, H.R. 6835,
before Subcomm. No. 3 of the House Comm. on the Judiciary, 89th Cshg., 1
Sess. 1924 (1965) (statement of Sen. Russell Long) (“The original and continuing
purpose of this prohibition is to assure maximum availability and dissemination of
informational material prepared by or for the Government at the expense of the
public.”).

On the other hand, the rule Banksderives more directly from the concept
of popular sovereignty. As a result, whi 105 is concerned with any work
created by a federal employee, since all government works are paid for by the
taxpayer and, as a policy matter, are potentially useful to conscientious and
informed citizens, the rule iBanksis concerned with works created by a select
group of government employees, because only certain public officials are

empowered with thdirect exercise of the sovéga power

2 Among other things, there is a substantial public policy interest in public docgtssecreated

legal edicts for many of the same reasons that Congress decided to make all wwkeddéral
government uncopyrightable under § 105, namely because providing free access to ksich wor
promotes an informed citizenr@eeVeeck 293 F.3d at 799 (“Citizens may reproduce copies of
the law for many purposes, not only to guide their actions but to influence fututatiegis

educate their neighborhood association, or simply to amuse.”). And it is worth rermantbat

the Supreme Court grounded the meaning of the word “author” in Banks on its understanding of
public policy.

Appellees suggest, nevertheless, that Georgia’s citizens can access the GU& 6

libraries, so we ought not to be concerned about public access. Moreover, they sag, ctize
access thanannotated version of the Code on a free LexisNexis webpage provided pursuant to
Georgia’s contact with LexisNexis. We are unpersuaded. In the firstpldtie ownership of
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This explains why the stafmid court reporter acting pursuant to his

statutory duties itCallaghandid not run afoul of the rule iBanksand could hold

a valid copyright in his work even though the work he created likely would fall

within 8 105’s prohibition if he had been a federal employeCallaghan 128

U.S. at 64547. Though paid by the state, and acting pursuant to his official duties,
the court reporter was tasked withssentially administrative and clerical
responsibilities, to wit compiling and summarizing judicial decisions, rather tha
the promulgation of binding legal edictel. at 646. There was therefore “no
ground of public policy” standing in the way of his works’ copyrightabilitly.at
647.

In contrastthe judgesin Banks when considered in their relatsinipto the
sovereignty of thePeople, fulfill a different function than the court reporter in
CallaghanLegislatorsandjudges unlike other government workers, geculiarly
entrusted with the exercise of sovgreipower to writeor officially interpretthe
law. Sincethe power to make law rests ultimately and exclusively witlPdaple,
the primary, official duty of lawmakers and judges is therefore to amy@stsof

the People. While government workelike the reporter irCallaghamight also be

the law by Georgia’s ten and a half million citizens means, as the Fifth Circuit fineitaw’

is in the ‘public domain’ for whatever use the citizens choose to make fof. it 799. As for

access to an unannotated version of the Code, the unannotated version is not the autlagvitative |
in Georgia and may not be cited as such. Indeed, as the appellees themselvesdgkntvel

OCGA “contains the official, or State of Georgipproved, codified statutory text.”
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said to be engaged in conducting theople’s business, their relation to the
exercise of sovereign power is more attenuated. As a result, if a government work
Is created by a public official who is so empowered, it is substantially more likely
that the work is constructively authored by the pedple.

In light of these considerationt)at the Georgi&eneral Assemblys the
driving force behindand ultimately adoptthe OCGA annotationss significant
Like the Ohio Supreme Coum Banks the Georgia General Assembly is not
simply composed obrdinarygovernment employees but rather of public officials
whose official dutiepeculiarlyinclude thedirectexercise of sovereigmower. See
Ga. Const. Art. 1, 8 |, Pard.(“The legislative power of the state shall be vested
in a General Assembly which shall consist of a Senate and a House of
Representatives.”)Of the many government workers employed by the state of
Georgia, the creators of the OCGA annotations are anigsofar as they are

entrusted by the sovereign with legislative power.

3 It is alsoworth remarking thabasicprinciples of republican governmestiow why the identity

of the official who created the work matters. Sovereign power isn’'t detegatee government

at large-- it is given to specific public officials to exercise in particular w&eeMarbury v.
Madison, 5 U.S. 137, 176 (1803) (“[The] original and supreme will organizes the government,
and assigns, to different departments, their respective powers.”). As a conseghetioer, an

act represents a valid exercise of sovereign power depends on who undeieeketg A.L.A.
SchechtePoultry Corp. v. United States, 295 U.S. 495 (1935); Bowsher v. Synar, 478 U.S. 714
(1986);Mistretta v. United Stategl88 U.S. 361 (1989); Commodity Futures Trading Comm'n v.
Schor, 478 U.S. 833 (1986). Reasoning from this proposition, it takes smiglbleap to
recognize that the identity of the officials who created the \wgak important factor to consider
in applying_Banks.
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This is not to say that every work produced by a legislative body is
automatically uncopyrightable. As we detail below, still more is necessary to
demonstrate that the OCGA annotatiare the kind of work that is attributable to
the constructive authorship of the People. However, because the OCGA
annotations were created by public officials entrusted with sovereign, legislative
authority, just like the opinions iBankswere createdy justices on the Ohio
Supreme Court entrusted with sovereign, judicial authority whighs in favor of
a determination that the OCGA annotations belong in the public domain.

B.

We are also persuaded becauwskile not carrying the force of law ineh
way that the statutory portions of the OCGA do, the annotations ardiKkinn
the sense that they are “authoritative” sources on the meaning of Georgia.statutes
Having beermergedby the General Assemblyith the statutory text into single,
unified edict stanped with the state’s imprimatuand created and embraced by
the same body that wrote the text that they explicate, the annotations have been
suffused withpowerful indiciaof legal significance that is impossible to ignore.
The annotations shan undeniable official shadow over how Georgia laws are
interpreted and understodadeed, Georgia’s courts have cited to the annotations
as authoritative sources on statutory meaning and legislative intémt. T

annotationsauthoritativenessnakes tlkem closely analogous tbe type of works
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that ordinarily represeran exercise of sovereign authoritihe nature of the work,

like the identity of its creator, therefore impels us further toward the conclusion

that these annotations are attributabléheoconstructive authorship of the People.
The nature of the OCGA annotations is spelled out in some detail by

Georgias General Assembly.While disclaiming any legal effect in the

annotationsthe Georgia law providing for the creation of the OCGA aisies

that the “statutory portion of such codification shall be menged annotations,

captions, catchlines, history lines, editorial notes, erefsences, indices, title

and chapter analyses, and other materials.” OAC.&.1-1-1 (emphasis added).
This languageis telling. In various dictionaries, the word “merge” is defined as
meaning to combine or unite, often in such a way that the constituent elements of
the merger lose their distinct identity or characteristics and becomeTbee.

Random Hous®ictionary of the English Languagkefines “merge” as “to lose or

cause to lose identity by uniting or blending” and “to combine or unite into a single
unit.” RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE 550 (1980).

Similarly, Webster’'s Third New Inteational Dictionarydefines “merge” as “to

become combined into one” and to “lose identity by absorption or intermingling.”
WEBSTERS THIRD NEW INTERNATIONAL DICTIONARY 1414 (1981)And the Oxford

English Dictionaryvariously defines “merge” as “to be ablsed and disappear, to

lose character or identity by absorption into something else; to join or blend,” and
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“to combine to form a single entity.OXFORD ENGLISH DICTIONARY (3rd ed.
2001). The we of the word “merge” thus carries with it strong connotatmns
unification or combination of disparate elements into a single whole in which the
previously distinct attributes of eaelementecome intermingled and shared.

The question then becomes, what is the nature of the new thing created when
the Georgia General Assembgxplicitly chose tomerge the annotations with
statutory text? Here too Georgia law supplies an answer. In particular, Georgia law
provides that the merged text “shall be published by authority of the state ... and
when so published shall be dwun and may be cited as the ‘Official Code of
Georgia Annotated.” O.C.G.A. §8-1-1. Thus, the product of the merger is an
official state publication, labelled and cited as the authoritative embodiment of the
laws of the State of Georgia.

It of course remains true that portions of the OCGA clearly carry the force of
law while O.C.G.A. 8§ 11-7 disclaims any legal effect in the annotations. Yet the
significance of the legislature’s decision to€rge” these two things into a single
edict remainsThe Georga legislature was not required to merge the annotations
with the statutes in order to create the OCGA, which it then stamped with the
imprimatur of the State. But the bicameral legislature chose to ddyso.
combining these two components into a unified whole, their attributes have been

intermingled and their distinct charactdtered While this does not mean that the
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annotations, by virtue of appearing alongside statutory text, are suddenly possessed
of binding legal effect, it does mean that their carabon with the statutory text
imbues them withraofficial, legislativequality.

The statutory text, having been mergedth these legislatively authored
expositionson the meaning of Georgia lawnustbe read in pari materia with
them The annotations’ combination with the statutes means that any understanding
of the statutory text arrived at without reference to the annotations isatically
incomplete. Because Georgia law tells us that the official codification of Georgia
statutes contains not only statutory text but also annotations that have been
combined and unified with the statutory text into a single edictfulh
understanding of the laws of Georgia necessarily includes an understanding of the
contents of the annotations. In this way, the &mmans are clearly laden with legal
significance.

Their significance isstrengthenedurther by the legislature’s decision to
label the unified whole “Official.” The OCGA is not simply one of a number of
competing annotated codifications of Georgia laivsdoes not stand on equal

footing with West's annotated Georgia code. Rather, it iotheial codification

of Georgia laws, stamped with the imprimatur of the siEés status necessarily

causes the annotations to cakiray shadow over how the $tdory portions of the
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OCGA are understood. Because these areffimal comments to th€ode, they
are to be read as authoritative in a way that annotations ordinarily are not.

Indeed, demonstrating the importance of the state’s decision to stamp the
OCGA with its imprimatur, the very first annotation in the very first section of the
OCGA favoraby cites to a court case that wartigat “[a]ttorneys who cite
unofficial publication of 1981 Code do so at their peril.” O.C.G.A-B11 (citing

State of Ga.ex rel.v. Harrison Cq.548 F. Supp. 110 (N.D. Ga. 1982)). Similarly,

the importance the Georgia legislature attached to its branding of the Code as
“Official” is further demonstrated by its enactment of a law allowing the publisher
of the “official Code... to use the state emblem on the cover of the publication,”
whereas all other private parties arehibitedfrom using the state emblem in any
context. O.C.G.A. § 53-8. Thus, while stamping the annotations with the state’s
imprimatur and Iaelling it official does not suddenly elevate the annotations to the
status of binding law, too enhances their already potent cachet in a way that is
undeniable andlsoimpossible to ignore.

Moreover, asve have already notedhea annotations are nsimply adopted
by the legislature as an official reference work, but also, in a very meaningful
sense, are written by the General Assembly fact thatfurther accentuates tine
legal significance. The annotations are not merely expositions on the meaning of

statutes, but rather are official comments authored by the same body that also
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wrote the statutesChus, it would be only natural for the citizens of Georgia to
consider the annotations as containing special insight into the meaning of the
statutorytext, and to therefore confer upon the annotations a special stétus.

Stigars v. State674 A.2d 477, 483 (Del. 1996) (“In the search for legislative

intent, considerable weight is given to an official commentary written by the

drafters of the statutg;"Horenkamp v. Van Winkle And Co., 402 F.3d 1129, 1132

(11th Cir. 2005) (“Although not binding, the interpretations in the Advisory
Committee Notes [in the Federal Rules of Civil Procedure] are nearly universally

accorded great weight in interpreting federal rules.”); Tome v. United Stit8s

U.S. 150, 167 (1995) (Scalia, J., dissenting) (“Having been prepared by a body of
experts, the [official Notes to the Federal Rules of Evidence] are assuredly

persuasive scholarly commentariesrdinarilythemost pesuasive—concerning

the meaning of the Rules.”5chiavone v. Fortune477 U.S. 21, 31 (1986)
(“Although the Advisory Committee's comments [to the Federal Rules of Civil
Procedure] do not foreclose judicial consideration of the 'Rulalidity and
meaning,the construction given by the Committee is ‘of weight.’Auer v.
Robbins 519 U.S. 452, 461 (1997) (giving substantial deference to an agency’s
interpretation of a regulation that the agency itself authored).

Our view is reinforced by an examinatiohhow the annotationsave been

treated by Georgia courts. In particular, the state courts frequently have
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characterized CGA comments as conclusive statemeisutstatutory meaning

and legislative intentSee, e.g.Jackson v. S. Pan & Shoring C@58 Ga. 401

(1988) (explaining that “[tlhe express intent of [the statutory provision] ... is set

out in the Comment to O.C.G.A. §-2486"); Cox v. Fowler 279 Ga. 501 (2005)

(citing OCGA comments as showing the “legal effect” of and “the General

Assembly’s intention” with respect to a statutory provisiorfrodigy

Centers/Atlanta No. 1 L.P. v-C Assocs., Ltd.269 Ga. 522 (1998) (citing OCGA
comment as establishing the scope of a statutory definition); Quinn v.

Cardiovascular Physicians, P.@54 Ga. 216 (1985) (citing OCGA comment as

stating “the purpose” of a statutory provision); Chaney v. Bur@d4 Ga. 805

(2002) (citing OCGA comment as stating the purpose behind a revision to a

statutory provision)Grace Bros. v. Farley Indus., In264 Ga. 817 (1994) (citing

OCGA comment as defining the nature of a statutory remé&thgner v. One Sec.

Corp, 258 Ga. App. 520 (2002) (citing OCGA comment as giving the definition of

a statutory term)VSI Enterprises, Inc. v. Edwards, 238 Ga. App. 36999)

(citing OCGA comment as stating the “intent of the legislature” and what the

“legislature expected” when enacting a statutory provisibeyenthal v. Post

Properties, In¢.276 Ga. App. 742 (2005) (citing OCGA comment as showing the

meaning of statory provision);Rosenfeld v. Rosenfeld, 286 Ga. App. 61 (2007)

(citing OCGA comments as establishing the burden of proof that a party must carry
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under a statutory provision); Weir v. Kirby Const. Ca13 Ga. App. 832 (1994)

(citing OCGA comment as stag the purpose of a statutory provision).
The nature and authoritativeness of the work, like the identity ofuthera

are material in determining whether the work is attributable to the constructive

authorship of the People. After all, the decisioiBanksnot only emphasized the

identity of the creator of the work but also the nature of the work, reasoning that

the work was uncopyrightable precisely because it wasaathéntic exposition

and interpretation of the lafy binding[on] every citizen’ Banks 128 U.S. at 253.
Many other courts @plying the rule inBanks or a rule like it, have

emphasized that the law, as an authoritative work that governs people’s lives, is

uncopyrightableSee, e.g.Nash v. Lathrop142 Mass. 29 (1886) (“The decisions

and opinions of the justices are the autterl expositions and interpretations of
the laws, which aréinding upon all the citizens... justice requires that all should
have free access to the opinions, gnitlis against sound public policy to prevent
this, or to suppress and keep from the earliest knowledge of the public thesstatu

or the decisions and opinions of the justicesifest Publishing, 27 F. at 57 (“But

it is a maxim of universal application that every man is presumed to kndewthe
and it would seem inherent that freedomagtess to the laws, or the official
interpretation of those laws, should beexdensive with the sweep of the maxim.

Knowledge is the only just condition of obedience3}ate of Connecticut v.
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Gould 34 F. 319, 319 (C.C.N.D.N.Y. 1888) (“[C]onsideratiavfspublic policy
which, it is said, demand, in a country where every person is presumed and
required to know the law, that the fullest and earliest opportunity of access to the
expositions of the judicial tribunals should be afforded to all.”).

By way of contrast,a judge might create a work in his capacity as an
employee of the government that bebttde relation to his role as an official
expositor of the law.A speech delivered by a judge, depending on the
circumstances of the address, may or may aoant as a work reated by a

government employeé&eePub. Affairs Assocs., Inc. v. Rickove268 F. Supp.

444 (D.D.C 1967)But such a worlassuredly doesot countasa work made in the
exercise of the sovereign power to make or interpret theAgwdicial speech is
assigned no authoritative weightit binds no one and has no official effect on the
law or on how it is understood. Only those wotlkat derive fronthe legitimate
exercise of sovereign power, suchoffscial interpretation®of the law ad the law
itself, are assigned authoritative weight.

Put another way, whether or not a work is assigned the authoritative weight
associated with law is deeply intertwined with the question of whether the work
was made by the agents of the People inléggimate exercise of delegated,
sovereign power. As Hamilton explained during the ratification debdigs,

legislative act [Jcontrary to the Constitution, can be valid. To deny this, would be
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to affirm, that the deputy is greater than his principal; that the servant is above his
master; that the representatives of the people are superior to the people themselves;
that men acting by virtue of powers, may do not only what their powers do not
authorize, but what they forbid. THE FEDERALIST No. 78 at 466 (Alexander
Hamilton) (Clinton Rossiter ed., 1961). As a result, the authoritativeness ofka wor
Is probative on the question of whether a work is created in an exercise of
sovereign power, and is also probative on the question of whether afallerk
within the scope of the rule iBanks Thus, in addition to whethéhe workwas
prepared by a judicial or legislativeody, an examination othe nature of the
work, which is another way of asking whether it carries authoritative weight, may
indicatewhether the work is uncopyrightable.

These annotations carry authoritative weight and therefore make it more
likely that the work is attributable to the constructive authorship of the People.
Quite simply, they are much closer to resembling the judicalthored materials
found in Banks than other works produced by state employees, such as the
materials produced by the Court reporte€adlaghan

C.

The final factor we consider is the process by which the annotations were

created. While the processy which theannotations were madato an official

edict of the &ate of Georgias not identical to therocessy which the statutory
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provisionswere made into binding law, they axery closely relatedAs a result,
like the identity of the work’s creat@nd the nature of the waqrkheprocess also
weighsin favor of theconclusion that the work is uncopyrightable.

Both parties acknowledge that the Georgia General Assembly does not
individually enact eaclseparateannotationas part of the ordinary legaive
processIn this respect the annotations are different than the statutory portions of
the OCGA The statutory portions of the Code angroduced as bills in the
Georgia legislature,generally pass through the committee process where
legislators can directly influence the text of the bill, are voted on by both slouse
and are signed by th&overnor. See Tracking a Bill Through the General
Assembly, http://www.legis.ga.gov/Legislation/eds/default.aspx

The enacted laws of a session of the legistatare then “published

in Georgia Lawsas a collection of session laws, representing all of the acts and

resolutions passed during that particular legislative session.” Austin Williams,
“Researching Georgia Law,” 34 Ga. St. U.L. Rev. 741, 761 (20B%8r, the laws

are incorporated into the OCGAl. Each year, the Georgia legislature then votes
to “reenact the statutory portion of [the] Code as amended, in furtheratice of
work of the Code Revision Commission,” thereby voting on the statutoryntext
the form in which it has been incorporated into the OCGée, e.9.2017 Ga.

Laws 275, § 54; 2016a. Laws 625, 8 54; 2015 Ga. Laws 9, § 54.
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Further, umder Georgia law, it is the responsibility of the Code Revision
Commission to “prepare and have introduced at each regular session of theé Genera
Assembly one or more bills teenactatnd make corrections in the Official Code of
Georgia Annotated.” O.C.G.A. § ZB5. In this way, the statutory portions of the
OCGA are voted on at least twice, once whesy are voted on as individual bills
after having gone through the regular legislative process, and once as art of t
Georgia legislature’'s vote to reenact the updated OGGArepared by the
CommissionBy contrast, the annotations are prepared byCtmmission outside
of the normal channelsf ¢the legislative process in the manner we have detailed,
andare not voted on individually in the way that Georgia session laws are.

However, it is also the case that the Georgia General Asseratdd to
adoptthe annotations as prepared by the Commission as an integral part of the
official Code.SeeO.C.G.A. § 11-1. Furtherjt did so througha legislative act that
necessarilypassed both Houses of the legislature and was signed into law by the
Governor. Morewer, and significant for our purposes, the General Assembly votes
eachyear to amend the OCGA and reaffirm its status as the official codificatio
Georgia’s laws.

Under the American system of government, the essential hallmarks of

legislative processre bicameralism and presentme8eel.N.S. v. Chadha462

U.S. 919 (1983)see alsdGa. Const. Art. V, 8 II, Para. IV; Ga. Const. Art. lll, 8V,
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Para. V. While legislative processes may ordinarily include the introduction of an
individual bill and its passage through the relevant committee before it receives a
vote of the full House, those are not gesentiabteps that endow the bill with its
legal status. Rather, the vote of both Houses of the legislature, and presentment to
an executive are the defining moments in an exercise of the soverdgmnitgut

This is so even when the legislature adopts as itseowark authored outside the
normal channels of the legislative proceSseVeeck, 293 F.3dat 799 (“Even

when a governmental body consciously decides to enact proposed modelgbuildi
codes, it does so based on various legislative considerations, thef suinich
produce its version of ‘the law.’” In performing their function, the lawmakers
represent the public will, and the public are the final ‘authors’ of the law.”).

That the process by which the OCGA annotations were created is similar to
the ordinaryprocess by which laws are enacted also is relevant to our ingjbey.
Importance of this consideration is apparent from well settled procedural
mechanisms by which the power to make and interpret the law is exeamskd,
from the observation that deviag from the process majeprive the edict of its
legal effect As we’ve notedbicameral passage of a bill and its presentment to the
executive are theordinary meansby which a legislative body exercises the
sovereign power entrusted to Bee Chadha 462 U.S.at 957 (invalidating a

purported exercise of the legislative power that failed to adhere to “the standards
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prescribed in Article I” for the exercise of such power); U.S. Const. art. I, 8 7, cl. 2.
Similarly, the judicial power to propound the meanof the law must be exercised

according to established procedures. In particular, judges issue official
interpretations of the law as part of deciding a case or controversy, after

considering the arguments made by both parties to the®aaldayburn’sCase 2

U.S. 408 (1792). An exposition dhe meaning of law, even if written by a
judge, would obviously not qualify as an exercise of the sovereign power to
interpret law if it were written outside the ordinary procedural channels by which

that power $ exercisedSeeCorrespondence of the Justiqgds93) (found in 3

JohnstonCorrespondence and Public Papers of Johd36y89(1891).

In short, as is the case with tltentity of the creator of the work and the
natureof the work, fundamental principles that govern how sovereign power is
exercised under a republican form of government suggest thgirdlcessby
which an edict is promulgated is probative as well on the question of whether a

work was created through tlesercise of such poweg€f. Clinton v. City of New

York, 524 U.S. 417 (1998) (invalidating the Line Item Veto Act on the grounds
that it impermissibly deviated from the “finely wrought” constitutional processes
established for thexercise of legislativpower). Just as an action is not deemed a
legitimate exercise of sovereign power if it is undertaken by the wrong offigial, s

too it may be invalid if undertaken outside the proper procedural channels. The
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converse follows naturally: if an action is un@déen through the ordinary
procedural channels by which the sovereign power is exercised, it is more likely
that the action represents an exercise of sovereign power.

The importance of process was suggedted) agoin Banks when the
Supreme Courtemphasied that only those works created by judges in “the
discharge of their judicial duties” are uncopyrigthalaenks 128 U.S. at 253n
other words, awork made by a judge outside the norncadlannels by which

judicial action is takenvould not be subject to the rule Banks SeeVeeck 293

F.3d at 799 (“The very process of lawmaking demands and incorporates

contributions by ‘the people.”)t is therefore fair to say thaust as the Court in
Banksemphasized that the justices of the Supreme Court of Ohio had authored the
work in question “in the discharge of their judicial dutiestie Georgia
legislature’s use of bicameralism and presentment to adopt the annotations as their
own and merge them with statutory text indicates that the work was created by the
legislators in the discharge of theificial duties.This too bolsters our conclusion
V.
Our inquiry has focused on whether the official annotations represent a

direct exercise of sovereign wer, and are therefore attributable to the

constructive authorship of the People. In making this determination, we have

compared the work in question to works that represent the prototypical exercise of
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sovereign power, which is to say statutes and offictarpretations of the law. We
have been guided by three factors that may be regarded as the defining
characteristics of law the identity of the public official who created the work; the
nature of the work; and the process by which the work was pedduc

Whenthe wrong public official exercises a power delegatetie law, when
the power exercised is of a type not contemplated blathheor when the power is
exercised outside the procedural channels prescribed bgwihéheact camot be
considerd a valid exercise of the sovereign power. From these principles, the
corollary logically follows: when the action takers iof the type entrusted by the
People to their agents, when it is wielded by a public official whose assigned duties
include the exeise of sovereign powerand when it is exercised pursuant to
constitutionally designated processes, it more likely represardgeacise of the
sovereign authority. The reasonifogind inBanksalso suggestthe importance of
these factors.

All of them point strongly toward the conclusion that the OCGA annotations
are not copyrightable. The OCGA annotations are creatégebygia’s legislative
body, which has been entrusted with exercising sovereign power on behalf of the
peopleof Georgia While the annotations do not carry the force of law in the way
that statutesr judicial opinions do, they arexpressly giveregal significanceso

that, while not “law,” the annotationshdeniablyare authoritative sources on the
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meaning of Georgia stagd. The legislature has stamp#tem “official” andhas
chosen to makthem an integral part of the official codification of Georgia’s laws.
By wrapping the annotations and the statutory text into a single unified edict, the
Georgia General Assembly hasdeahe connection between the two inextricable
and thereby ensured that obtaining a full understandinghad laws of Georgia
requires havingunfettered access to the annotations. Finally, the General
Assembly’sannualadoption of the annotations as paftthe laws of Georgi#s
effected bythelegislative process- namely bicameralism and presentmetrthat
Is ordinarily reserved for the exercise of sovereign power.

Thus we conclude that the annotations in the OCGA are attributable to the
constructve authorship of th€eople. To advance the interests afi@ctthe will
of the People, their agents in the General Assembly hasleosen to creatan
official exposition on the meaning of the laws of Geordrma.creating the
annotations, the legislatonaveacted as draftsmen giving voice to the soversign
will. The resultingwork is intrinsically public domain material, belonging to the
People, and, as such, mips free for publication by all.

As a result, no valid copyright can subsist in these wofks. therefore,
reverse the judgment of thastrict court, direct that judgment be entered for
appellant PROyacatethe district court’sorder granting the State of Georgia

injunctive relief andremand for further proceedings consistent with this opinion.
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REVERSED IN PART, VACATED IN PART AND REMANDED
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