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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

GRACE BUSINESS, INC., d/b/aLa
Casa, LAILA TEJANI, and NADIR

TEJANI,
Plaintiffs,
V. 1:15-cv-2781-WSD
UNITED STATES,
Defendant.

OPINION AND ORDER

This matter is before the Court onfBedant United States’ (“Defendant”)
Motion for Dismissal of or alternatively for Summary Judgment on Claims of
Nadir Tejani [17] (“Motion to Dismiss”).

l. BACKGROUND
A. Facts

Plaintiff Nadir Tejani (“Mr. Tejani”) isthe owner of Supreme Business, Inc.
(Compl. § 7). Doing business as Casab#éaFood Mart (the “Store”), Supreme
Business, Inc. engaged in the¢aiksale of food products. (14 7, 14; [17.3],
Attach. 1). In 2007, the Store appliedoarticipate in the Supplemental Nutrition

Assistance Program (“SNAP”), whicli@avs approved stores to accept SNAP
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benefits (“Food Stamps”) as payment foodl. ([17.3], Attachl). Mr. Tejani
signed the application, certifying that heectept[ed] responsibility on behalf of the
firm for violations of the Food Stampdyram regulations.” ([17.3], Attach. 1,

at 7). The application wagpproved and the Store begaarticipating in SNAP.

In a letter dated Augud?, 2013, the Food and Nutrition Service (“FNS”)
notified Mr. Tejani that it was chargingdhifirm” with violating certain SNAP
regulations. ([17.3], Attach. 2). Mrfejani contested the charges. (Wttach. 3).
On August 29, 2013, the FNS found, afterieging Mr. Tejani’s arguments, that
“the violations cited in our charge letteccurred at [Mr. Tejars] firm.” ([17.3],
Attach. 4). The FNS told Mr. Tejani thais “firm” was permanently disqualified
from SNAP participation. _(Ig. The FNS also advised Mr. Tejani that he could
seek administrative review ofdhdisqualification decision._(Id.

On September 5, 2013, Mr. Tejani reqeésteview. ([17.3], Attach. 5). On
February 21, 2014, the FNS issuedHisal Agency Decision (the “2014
Decision”) affirming the decision to permamtly disqualify Mr. Tejani’s Store.
([17.3], Attach. 6). The letter also proed notice of the right to seek judicial
review within thirty (30) days afeceipt of the 2014 Decision. (Jd.Mr. Tejani
received the 2014 Decision on February 26, 2Q]%7.3], Attach. 7). Neither he,

nor his Store, sought judicial review within thirty (30) days.
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Plaintiff Laila Tejani (“Mrs. Tejani”) iMr. Tejani’s wife. (Compl. 1 6-7).
She owns Grace Business, Inc., which, urtde name of La Casa, engages in the
retail sale of food products. (1§ 5-6). On February 2015, La Casa applied to
participate in SNAP. ([17.3], Attach..8Y0n April 29, 2015, the application was
denied, including because “llaiS. Tejani, owner of L&asa, is the wife of
previously permanently disqlifeed owner, Nadir Tejani.”([17.3], Attach. 11).
La Casa was barrdcbm participating in SNAP for three (3) years. )ld.

On May 7, 2015, Mrs. Tejani requedtadministrative review of the
decision, noting that her “Husband Nadlejani was disqudied for [SNAP]
retailer benefits.” ([17.3], Attach. 12). Guly 9, 2015, the FNS issued its Final
Agency Decision (“2015 Decision”) affirmg the decision to prohibit La Casa
from participating in SNAP for three ($kars. ([17.3], Attach. 13). The FNS
based its decision on the 2014 permanesyudilification of Casablanca Food Mart
and Mr. Tejani. (Id.Compl. { 11). The FNS fodrthat La Casa had the same
address as Casablanca Food Mart, aatlth Casa was “attempt[ing] to
circumvent a previous SNAP disquatiition imposed on Casablanca Food Mart.”
([17.3], Attach. 13).

Mr. Tejani alleges that, until La Casaas disqualified from SNAP, he did

not know that he personally was disquatif Mr. Tejani admits that the 2014

3



Decision disqualified his Store, but alleghat “[tjhe 2014 Decision did not state,
and Nadir Tejani did nainderstand or believe, that the 2014 Decision imposed on
him a permanent disqualificatidn(Compl. T 15).

B. Procedural History

On August 6, 2015, Plaintiffs filed thre€omplaint [1], alleging unspecified
“Constitutional” violations and askingehCourt to “set aside” the 2014 and 2015
Decisions. (Compl. 1 17-18). On November 6, 2015, the parties filed their Joint
Preliminary Report and Discovery Plan [14f it, Defendant states that “[t]he
doctrine of sovereign immunity may deprithes court of jurisdiction over plaintiff
Nadir Tejani’s claim.” ([14] at 14) On November 13, 2015, the Court
ordered [15] Defendant tide, on or before Deceber 4, 2015, its motion to
dismiss for lack of subject matter jurisdiction.

On December 4, 2015, Defendantdilés Motion to Dismiss, seeking
dismissal of Mr. Tejani’s claim for lack slubject matter jurisdiction or failure to
state a claim. The Motion to Dismissalseeks summary judgment. Defendant
asserts that Mr. Tejani’s claim is badrey sovereign immunitpecause he failed
to seek judicial review of the 2014eDision within the thirty (30) day period
required by 7 U.S.C. § 2023 (“Sectia23”). Defendant argues, in the

alternative, that Mr. Tejani’s claim should Bsmissed because it is time-barred.

4



On December 18, 2015, Plaintifigefd their Response to Motion for
Dismissal of or alternatively for SummyaJudgment on Claims of Nadir Tejani
[18] (“Response”). In it, Mr. Tejani appears toate that he does not seek judicial
review, under Section 2023, of the 2014B®n. Instead, he argues that his
Complaint asserts constitutional claimger which the Court has subject matter
jurisdiction under 28 U.S.C. B346(a)(2) (“Tucker Act”). Mr. Tejani asserts that
Defendant violated his procedural duegass rights by failing to give him notice
of, or opportunity to challenge, hirmanent disqualification. (Response
at 7-10) He also asserts that, to the extié operated to permanently disqualify

him, 7 U.S.C. § 2021(e) is an wnstitutional bill of attaindet.

! Although the Complaint and Response wideel in behalf of all Plaintiffs,

in the interests of readability, th3rder uses language implying that both
documents were filed by MT.ejani individually.

2 The Fifth Amendment Due Procesa@e provides that “No person shall

be . . . deprived of life, liberty, or gperty, without due process of law.” U.S.
Const., Amdt. 5.

3 The Bill of Attainder Clause providéisat “No Bill of Attainder or ex post
facto Law shall be passedU.S. Const. art. I, 8 @l. 3. 7 U.S.C. § 2021(e)(1)
provides: “In the event any retail food store or wholesale food concern that has
been disqualified . . . is sold thre ownership thereof is otherwise

transferred . . . . [tjhe disqualification perimaposed . . . shall continue in effect as
to the person or persons who sell or otherwise transfer ownership of the retail food
store or wholesale food concern.”



1. DISCUSSION

A. Legal Standard

1. Motion to Dismiss for Lack of Subject Matter Jurisdiction

“Federal courts are courts of limitgurisdiction.” Kokkonen v. Guardian

Life Ins. Co. of Am, 511 U.S. 375, 377 (1994). They possess only that power

authorized by the Constitution and caméel by Congress. Beer v. Williamsport

Area School Dist.475 U.S. 534, 541 (1986). “If the court determines at any time

that it lacks subject-matter jurisdiction, tbeurt must dismiss the action.” Fed. R.
Civ. P. 12(h)(3).
A motion to dismiss for lack of subject matter jurisdiction under Rule

12(b)(1) may be either a “facial” or “fadl” attack. _Morrson v. Amway Corp.

323 F.3d 920, 924 n.5 (11th Cir. 2003). Ai#d attack challenges subject matter
jurisdiction on the basis of the allegationsa complaint, and the district court
takes the allegations as true in d&ag whether to grant the motion. Id.

Factual attacks challenge subjedtter jurisdiction in fact. IdWhen
resolving a factual attack, the court n@nsider extrinsic evidence, such as
testimony and affidavits. Idln a factual attack, the presumption of truthfulness
afforded a plaintiff under Federal Rule of Civil Procedure 12(b)(6) does not apply.

Scarfo v. Ginsbergl75 F.3d 957, 960-61 (11th Ci999). “[T]he trial court is




free to weigh the evidence asdtisfy itself as to the exence of its power to hear
the case . ... [T]hexistence of disputed materfalkts will not preclude the trial
court from evaluating for itself the mts of jurisdictional claims.”

Lawrence v. Dunba©19 F.2d 1525, 1529 (11th Cir. 1990) (quoting

Williamson v. Tucker645 F.2d 404, 413 (5th Cir. 1981)). The plaintiff has the

burden to prove that jurisdion exists._Elend v. Basham71 F.3d 1199, 1206

(11th Cir. 2006).

2. Motion to Dismiss for Failure to State a Claim

On a motion to dismiss pursuant tol&@2(b)(6) of thd-ederal Rules of
Civil Procedure, the Court must “assuthat the factual allegations in the
complaint are true and give the plaifi] the benefit of reasonable factual

inferences.”_Wooten v. Quicken Loans, 626 F.3d 1187, 1196 (11th Cir.

2010). Although reasonable infereneee made in the plaintiff's favor,

unwarranted deductions of fact’ are notnaitted as true.” Adana v. Del Monte

Fresh Produce, N.A416 F.3d 1242, 1248 (11th C2005) (quoting S. Fla. Water

Mgmt. Dist. v. Montalvg 84 F.3d 402, 408 n.10 (11th Cir. 1996)). The Court is

not required to accept as true conclusallggations or legal conclusions. SeEm®.

Dental Ass’n v. Cigna Corp605 F.3d 1283, 1290 (11@ir. 2010) (construing

Ashcroft v. Igbal 556 U.S. 662 (2009); Bell Atl. Corp. v. TwombB50 U.S. 544
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(2007)); sedlackson v. BellSouth Telecomm372 F.3d 1250, 1263 (11th Cir.

2004) (“[Clonclusory alleg#ons, unwarranted deductions of facts or legal
conclusions masquerading as fact mot prevent dismissal.” (quoting

Oxford Asset Mgmit., Ltd. v. Jaharig97 F.3d 1182, 1188 (11th Cir. 2002)

(internal quotation marks omitted))).
“To survive a motion to dismiss, a colamt must contain sufficient factual
matter, accepted as true, to ‘state a ckaimelief that is plausible on its face.”

Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly

550 U.S. 544, 570 (2007)). Mere “labalsd conclusions” are insufficient.

Bell Atl. Corp. v. Twombly 550 U.S. 544, 555 (2007). “A claim has facial

plausibility when the plaintiff pleads faciusontent that allows the court to draw
the reasonable inference that the defentkalble for the misconduct alleged.”
Igbal, 556 U.S. at 678 (citing Twomhl$50 U.S. at 556). This requires more than
the “mere possibility omisconduct.”_Am. Dentalb05 F.3d at 1290 (quoting

Igbal, 556 U.S. at 679). The well-pled aktions must “nudge]] [plaintiff's]

claims across the line from cogivable to plausible.” Icat 1289 (quoting

Twombly, 550 U.S. at 570).



3. Motion for Summary Judgment

Summary judgment is appropriate waéhe pleadings, the discovery and
disclosure materials on filand any affidavits show th#ttere is no genuine issue
as to any material fachd that the moving party is gthed to judgment as a matter
of law. Sedred. R. Civ. P. 56. The pgrseeking summary judgment bears the

burden of demonstrating the absence ofrauges dispute as to any material fact.

Herzog v. Castle Rock Entm’193 F.3d 1241, 1246 (11@ir. 1999). Once the
moving party has met this burden, the nonmoving party must demonstrate that
summary judgment is inappropriate by designating specific facts showing a

genuine issue for trial. _GrahamState Farm Mut. Ins. Cdl93 F.3d 1274, 1282

(11th Cir. 1999). The nonmoving partye®ed not present evidence in a form
necessary for admission at trial; howevhe may not merely rest on his
pleadings.” _Id.

“At the summary judgment stage, facts must be viewed in the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those

facts.” Scott v. Harris550 U.S. 372, 380 (2007). Where the record tells two

different stories, one blatantly contreiid by the evidence, the Court is not
required to adopt that version of thetawhen ruling on summary judgment. Id.

“[C]redibility determinations, the wghing of evidence, and the drawing of
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inferences from the facts are the ftiog of the jury . ...”_Graham93 F.3d at
1282.

“If the record presents factual issutkee court must not decide them; it must
deny the motion and proceed to trial.” Herz®§3 F.3d at 1246. The party
opposing summary judgment “must do moraritsimply show that there is some
metaphysical doubt as to the material facts.. Where the record taken as a whole
could not lead a rational trier of factfiod for the nonmoving party, there is no

genuine issue for trial.”_Scqtb50 U.S. at 380 (quoting Matsushita Elec. Indus.

Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 586-87 (1956 A party is entitled

to summary judgment if “the facts and irdaces point overwhelmingly in favor of
the moving party, such that reasongtd®ple could not arrive at a contrary

verdict.” Miller v. Kenworth of Dothan, In¢.277 F.3d 1269, 1275 (11th Cir.

2002) (quotations omitted).

B.  Analysis

Plaintiffs’ Complaint appears tesert claims under Section 2023 and the
Administrative Procedures ActAPA”), 5 U.S.C. § 701 et seCompl. § 2). In
his Response, Mr. Tejani also argues tis Complaint asserts constitutional
claims over which the Court has subjectt@ajurisdiction under the Tucker Act.

The Court finds that Mr. Tejani’'s Sian 2023 claim is time-barred, his APA
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claim is not viable, and his constitutiormdims must be dismissed for lack of
subject matter jurisdiction.

1. Subject Matter Jurisdiction ovéfr. Tejani's Section 2023
Claim

7 U.S.C. 8§ 2021 permits the FNS, undetaiarcircumstances, to disqualify
retail food stores from SNAP. Underciien 2023, parties may seek judicial
review of their disqualification “bfiling a complaint against the United
States . . ., within thirty ga after the date of delivery or service of the final [FNS
decision], requesting the court to astde such [decision].” 7 U.S.C.

§ 2023(a)(13). “The suit in the United Statkestrict court or State court shall be a
trial de novo by the court in which thewrt shall determine the validity of the
guestioned administrative action in issu&.U.S.C. § 2023(a)(15). “If the court
determines that such administrative aci®omvalid, it shall enter such judgment
or order as it determines is in accordanth the law and th evidence.” 7 U.S.C.
§ 2023(a)(16).

In his Response, Mr. Tejani appearstate that he does not seek, under
Section 2023, judicial review of the 2014 Decision. In his Complaint, however, he
states that “[t]his case is . . . an app#Han agency decisn issued by [FNS] . . .
on February 21, 2014.” (Cqgh 1 1). He asks theddrt to “set aside” the 2014

Decision and to “[c]Jonduct a trial de novotims Court to determine the validity of
11



the 2014 . . . Decision[].” _(Id] 18). This mirrors the language in Section 2023,
which allows a party to “request[] the court to set aside” an FNS decision after “a
trial de novo by the court in which thewrt shall determine the validity of the
guestioned administrative action in issu 7 U.S.C. § 2023(a)(13), (15). Mr.

Tejani names the United States as armddat, which is the only party against

which judicial review can bsought under Section 2023. Se&.S.C.

§ 2023(a)(13). The Complaint also citésction 2023, among other provisions, as
a basis for the Court’s subject matter jurisdiction. (Sempl. § 2). Mr. Tejani

cannot, as he tries here, use his Resptmsewrite his Complaint. See

Jepsen v. Lornamead, Indlo. 8:12-cv-1811, 2012 WL 5989244, at *2 (M.D. Fla.
Nov. 29, 2012) (“This Court cannot rewe the complaint based on [plaintiff's]
allegations . . . in his respontethe motion to dismiss.”).

Defendant argues that the Court laskbject matter jurisdiction over Mr.
Tejani’s claim because he failed ek judicial review of the 2014 Decision
within the thirty (30) day period reqed by Section 2023. Whether a statute’s
limitations period affects a court’s adjadtory authority depends on whether the
limitations period is jurisdictional or nonfsdictional. Whera limitations period
Is jurisdictional, “a litigant’s failure to aaply with the bar deprives a court of all

authority to hear a case.” United States v. Kwai Fun Wb8§ S.Ct. 1625, 1631
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(2015). When a limitations period is narigdictional, the period is treated as a
“claims-processing rule” that may lequitably tolled by the court. lat 1638.

Statutory time bars are presumptivabyn-jurisdictional, even in suits
brought against the United States undeatust waiving sovereign immunity. Id.
at 1631. “[T]he Govexment must clear a high barestablish that a statute of
limitations is jurisdictional.”_ldat 1632. “[M]ost time b& are nonjurisdictional”
and “Congress must do somethingsl, beyond setting an exception-free
deadline, to tag a statute of limitationg@assdictional and so prohibit a court from
tolling it.” 1d. “[T]ime bars . .. cabin acurt’s power only if Congress has

‘clearly stated’ as much.”_ldquoting Sebelius VAuburn Reg’'l Med. Ctr.133 S.

Ct. 817, 824 (2013)).

Defendant argues that the time ba&ection 2023 is jurisdictional because
the 30-day deadline and theiwax of sovereign immunity are both housed in the
same provision. (Motion to Dismiss H2-13). This argument is unavailing.
“[A]lthough the Supreme Court iKwai Fun Wong explained that “Congress’s
separation of a filing deadline from a junistibnal grant indicates that the time bar
Is not jurisdictional,’ the Court did not libthat the converse is true.” Quick

Korner Mkt. v. U.S. Dep’t oAgric., Food & Nutrition Sery.2016 WL 2620301,

at *6 (S.D. Cal. May 4, 2016). Indedtie Supreme Court has rejected the
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argument that a filing requirement’s close proximity to a jurisdictional provision
necessarily imbues the filing requirementhyurisdictional consequences. See,

e.d, Sebelius v. Auburn Reg’'l Med. Ctd.33 S.Ct. 817, 825 (2013) (“A

requirement we would otherse classify as nonjurisdional . . . does not become
jurisdictional simply because it is placedarsection of a statute that also contains

jurisdictional provisions.”); Gonzalez v. Thald32 S.Ct. 641, 651 (2012) (“Mere

proximity will not turn a rule that saks in nonjurisdictional terms into a
jurisdictional hurdle.”).

Section 2023 states that,sant a claim for judicialeview, an FNS decision
“shall be final and . . . shathke effect within thirty dgs.” 7 U.S.C. 2023(a)(5).
Defendant argues that this shows the tinrappurisdictional. (Motion to Dismiss

at 13). However, a time bar “framednmandatory termsand “emphatically’
expressed” is not, by reason of those fagtoecessarily jurisdictional. Kwai Fun

Wong 135 S.Ct at 1632 (quoting Hendamsex rel. Henderson v. Shinsgk62

U.S. 428, 439 (2011)). Instead, “Comggaenust do something special, beyond
setting an exception-free deadline, to tagatuse of limitations as jurisdictional.”
Id. at 1632. It must speak clearly “in jurisdictional terms.” atd1633 (quoting

Arbaugh v. Y&H Corp. 546 U.S. 500, 515 (2006)).

Defendant also cites several ddtgourt cases from outside the Eleventh
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Circuit. All of them predate theupreme Court’s decision in Kwai Fun Wang

135 S.Ct. 1625. The only relevaratse decided after Kwai Fun Wohgld that the
time bar in Section 2023 is not jurisdicted and can be equitably tolled. See

Quick Korner Mkt, 2016 WL 2620301%.

Defendant has not shown that Corsgrelearly intended the time bar in
Section 2023 to be “the rare statutdimiitations that can deprive a court of

jurisdiction.” Kwai Fun Wong 135 S.Ct. at 1632. Section 2023 “refers to federal

district courts as a matter of venue, an@@adays as a mattef timeliness, but it
does not ‘speak in jurisdictional terms’hat is, it does not condition the district
court’s jurisdiction on a store meetingetBO—day filing deadline, nor order district

courts to dismiss any untimetyaims.” Quick Korner Mkt.2016 WL 2620301, at

*6 (citing Kwai Fun Wong 135 S.Ct. at 1632). ECourt has subject matter

jurisdiction over Mr. Tejani’s &ction 2023 claim.

2. Equitable Tolling of Mr. Tejani’'s Section 2023 Claim

Defendant argues that, if Section 2028 on-jurisdictional, Mr. Tejani’s

claim should be dismissed because it itibarred. (Motion to Dismiss at 14-20).

4 Although the Supreme Court preusly “attached jurisdictional

consequence to conditions on waivers@fereign immunity,” it now “makes no
difference that a time bar conditions a vaiwf sovereign immunity.” Kwai Fun
Wong 135 S.Ct. at 1637-38. Many cas#edby Defendant do not reflect this
legal development.
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Section 2023 requires claims to be broughitlim thirty days after the date of
delivery or service of the final [FNS dsmn].” 7 U.S.C. § 2023(a)(13). The 2014
Decision was issued on February 21, 2014, and Mr. Tejani received it on February
26, 2014. (Compl. T 117.3], Attach. 7). He filed his Complaint on August 6,
2015, more than seventeen (17) monthg.lakér. Tejani’s chim is time-barred,
unless the statute of limitatis was equitably tolled.

Equitable tolling is appropriate “whenmovant untimely files because of
extraordinary circumstances that arenblo¢yond his control and unavoidable even

with diligence.” Sandvik v. United Statek/7 F.3d 1269, 1271 (11th Cir. 1999)

(per curiam). “The plaintiff bears the tolen of showing that such extraordinary

circumstances exist.” Arce v. Garc#84 F.3d 1254, 1261 (11th Cir. 2006).

Because equitable tolling is “rawed for extraordinary facts,”

Cabello v. Fernandez—Lario402 F.3d 1148, 1153 (11th Cir. 2005), it “should be

extended only sparingly,” Harris v. United Stat@27 F. App’x 877, 880 (11th Cir.

> “In ruling upon a motion to dismisthe district court may consider an

extrinsic document if it is (1) central toeiplaintiff's claim, and (2) its authenticity
Is not challenged.” _SFM Holdingktd. v. Banc of Am. Sec., LL3500 F.3d 1334,
1337 (11th Cir. 2010). The date on whiMh. Tejani received the 2014 Decision
Is central to his Section 2023 claim. fBedant attaches a delivery confirmation of
the 2014 Decision, and Mr. Tejani does dispute its authenticity. Mr. Tejani
does not allege that he received the 201didd@n within thirty days of filing his
Complaint.
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2015) (quoting Arce434 F.3d at 1261 (internal quotation marks omitted)), cert.
denied,No. 15-1120, 2016 WL 88085U.S. May 2, 2016).

Mr. Tejani implies that he did not appeal the 2014 Decision within thirty
(30) days because he did not realtzpplied to him personally. (See, ¢.g.
Compl. 19 10-15). He stresses that #014 Decision referred only to his Store
and that “Defendant first alleged that Mr. Tejani was permanently disqualified
from participation in [SNAP] in its denialf the application for Grace Business,

Inc. on April 29, 2015.”(Response at 5; see alBompl. 1 13). Even accepting

this as true, and assuming that it warsaquitable tolling, Mr. Tejani’s claim is
not timely. He acknowledges that, on A@9, 2015, Defendant made clear that
Mr. Tejani was disqualified. His wife ceived this notice no later than May 7,
2015, when she requested administratiweesg of the April 29, 2015 decision.
([See 17.3], Attach. 13).By then, any equitable tollg ceased. Mr. Tejani filed
his Complaint on August 6, 2015, abouteth (3) months later. Mr. Tejani’'s

Section 2023 claim is time-barred.

® Courts may consider “letter decisions of governmental agencies” without

converting a motion to dismiss into a motion for summary judgment.
Armengau v. Cling7 F. App’x 336, 344 (6th Cir. 2001).
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3. Judicial Review under the Administrative Procedures Act

“The APA does not create an independeangof jurisdiction to bring suit.”

Stockman v. Fed. Election Comm’t38 F.3d 144, 152 n.13 (5th Cir. 1998).

Instead, it “serves as the waiver of sovgmammunity that allows a private party
to sue the government.”_Idf it “creates acause of action for [plaintiff's] claim,

jurisdiction exists under the general federal question statute, not the APAskdd.

Media Gen. Operations Inc. v. Hermdm?2 F. Supp. 2d 1368, 1371 (S.D. Ga.
2001) (“The APA . . . waives the govenent’s sovereign immunity, 5 U.S.C.
§ 702, and provides subject mattergdiction in conjunction with 28 U.S.C.
8 1331 over ‘final agency action,” 5 U.S.C. § 704.”).

With exceptions not applicable hereg tAPA provides for judicial review of
“final agency action for which there is no other adequate remedy in a court.”
5U.S.C. 8§ 704. “[W]here thCongress has provided s@¢@nd adequate review
procedures,” the APA “doetot provide additional judiai remedies.”_Bowen v.

Massachusetigl87 U.S. 879, 903 (1988) (quotiAdtorney General’s Manual on

the Administrative Procedure Act 101 @A (internal quotation marks omitted));
seeid. (“Congress did not intend the general grant of review in the APA to

duplicate existing procedures for reviefvagency action.”); Quick Korner Mkt.
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2016 WL 2620301, at *8 (“[R]eview undére APA can be invoked only where
there is lack of an alternagvadequate remedy elsewhere.”).

“[T]he judicial review procedure proded in 7 U.S.C. § 2023 is an adequate
alternative remedy that precludes ARAiew” of an FNS disqualification

decision. _Quick Korner Mkt2016 WL 2620301, at *9; séduttitt v. U.S. Cent.

Command813 F. Supp. 2d 221, 226-27 (D@ir. 2011) (“Where a statute
affords an opportunity fade novo district-court review of the agency action, APA
review is precluded since Congress wlad intend to permit a litigant challenging
an administrative denial to utilizensultaneously both the statute’s review

provision and the APA.” (quoting El R®anta Cruz Neighborhood Health Ctr.,

Inc. v. U.S. Dep'’t of Health and Human Sep&96 F.3d 1265, 1270 (D.C. Cir.

2005) (internal quotation maglomitted))). Mr. Tejani thus does not assert a
viable APA claim.

4. Mr. Tejani’'s Constitutional Gims under the Tucker Act

Mr. Tejani, in his Response, argues thist Complaint asserts constitutional
claims over which the Court has subjecttegjurisdiction under the Tucker Act.
Mr. Tejani claims that Defendant violated his procedural due process rights by
failing to give him notice of, or opptunity to challenge, his permanent

disqualification. (Response at 7-10). Heocahsserts that, to the extent it operated
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to permanently disqualify him from SNAP participation, Section 2021(e) is an
unconstitutional bill of attaider. (Response at 10-19YIr. Tejani argues that,
under the Tucker Act, the Courtdhprisdiction over these clainfs.

Under the Tucker Act, district couttsve “original jurisdiction, concurrent
with the United States Court of Federaai@is, of . . . [a]ny . . civil action or
claim against the UniteStates, not exceeding $10,000 in amount,
founded . . . upon the Constitution.” 283UC. § 1346(a)(2). “The Tucker Act
empowers district courts to awardngiages but not to grant injunctive or

declaratory relief” unless “tied arsibordinate to a money judgment.”

Lee v.Thornton 420 U.S. 139, 140 (1975) (perriam); Reilly v. United States

93 Fed. Cl. 643, 650 (2010) (quoting James v. Cald&a F.3d 573, 580 (Fed.

Cir. 1998) (internal quotation marks omitted)); s$&ehardson v. Morris409 U.S.

464, 465 (1973) (per curiam) (“[T]he [Tker] Act has long been construed as
authorizing only actions for money judgnteiand not suits for equitable relief

against the United States.” (citing United States v. JdAi8dsU.S. 1, 9 (1889))).

! Mr. Tejani’'s Complaint does not citke Tucker Act, including in its

paragraph on subject matter jurisdiction. (Sempl.  2). The Complaint also
does not state expressly that Defendantwea Mr. Tejani’s due process rights or
that any part of the SNAP legislationas unconstitutional bill of attainder. The
Court assumes these constitutional claims are reflactth@ Complaint, for the
purposes of determining the Cosrsubject matter jisdiction.
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“The reason for the distinction flows frothe fact that t Court of Claims
has no power to grant equitable relief, #mel jurisdiction of the district courts
under the Act was expresstyade ‘concurrent with the Court of Claims.”
Richardson409 U.S. at 465-66 (citations omitted); s&eat 466 (“The Tucker Act
did no more than authorize the Districd@t to sit as a court of claims and the
authority thus given to adjudicate claiagainst the United States does not extend

to any suit which could not be maintadhin the Court of Claims.” (quoting

United States v. Sherwop812 U.S. 584, 591 (1941))).

“In order for this Court to have [TuWer Act] jurisdicton over constitutional

claims, the claims must be moneyandating.”_Treece v. United Statéé Fed.

Cl. 226, 231 (2010) (quoting Tasby v. United Sta®dsFed. Cl. 344, 346 (2010)).

Due process claims, under the Fifth &miment, are not money mandating.

James v. Caldeyd 59 F.3d 573, 581 (Fed. Cir. 1998} is well established that

the Court of Federal Claims lacks juridibo over” alleged violations of the Due
Process Clause because the clause ia fimbney-mandating provision™); Noel v.

United States16 Cl. Ct. 166, 169 (1989) (“The dpeocess clause . . . does not

create a cause of action for moneyndges against the United States.
Accordingly, this court lacks jurisdictioto grant relief to claims based on the

constitutional guarantee of due process.”).
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Bill of attainder claims alsare not money mandating. SBeece 96 Fed.
Cl. at 231 (dismissing plaintiff's bill of attainder claim for lack of jurisdiction

under the Tucker Act); Fry v. United Stat&2 Fed. Cl. 500, 507 (2006) (the Bill

of Attainder Clause “contain® language directly related &opecuniary interest”).
Mr. Tejani states that he does not seeley damages. (Response at 7).

He seeks only “a declaration of [hreghts and relief from violation of his

Constitutional rights.” (1d. The Court lacks subject matter jurisdiction, under the

Tucker Act, over Mr. Tejani’s constitutional claimBecause Mr. Tejani has not

alleged a basis for this Cdisrsubject matter jurisdiction, his constitutional claims

must be dismissed.

8 Mr. Tejani does not purport to bring his constitutional claims under

42 U.S.C. § 1983. Even if he did, theuCowould lack subject matter jurisdiction
to consider them because “[b]y its plain language the statute does not authorize
redress against the United &gt Davis v. United Stated439 F.2d 1118, 1119

(8th Cir. 1971); seBernard v. Calejol7 F. Supp. 2d 1311, 1314 (S.D. Fla. 1998)
(“[S]ection 1983 does not contain an exggaevaiver of sovereign immunity and
thus does not provide a cause of action against the United States.”);

Brown v. United StatedNo. 508-cv-118, 2009 WL 2044684, at *4 (M.D. Fla. July
10, 2009) (same), aff'd39 F. App’x 772 (11th Cir. 2011); see also

Gonzalez v. United State875 F. Supp. 2d 260, 265 (D.R.I. 2009) (holding that a
due process challenge to a SNAP disqualification cannot be brought, under Section
1983, against the United States).

22



1. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Defendant United States’ Motion for
Dismissal of or alternatively for SummyaJudgment on Claims of Nadir Tejani
[17] is GRANTED. Plaintiff Nadir Tejani’sclaims, under 7 U.S.C. § 2023 and
5 U.S.C. 8§ 701 et secareDISMISSED. His constitutional @ims, asserted under

28 U.S.C. § 1346(a)(2), aid SM I SSED for lack of subject matter jurisdiction.

SO ORDERED this 27th day of May, 2016.

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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