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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

CLASSIC HARVEST LLC,

Plaintiff, _
V. 1:15-cv-2988-W SD
FRESHWORKSLLC, et al.,
Defendants.

OPINION AND ORDER

This matter is before the Court on IAk#f Classic Harvest, LLC’s (“Classic
Harvest”) Motion for Partial Summary Judgm [395] against Defendant AgriFact
Capital, LLC (“AgriFact”), and AgriFact’'$otion for Summary Judgment [430].
Intervening Plaintiffs Bengard Ranch, @hh Brothers, LLC, D’Arrigo Bros. Co.
of California, Eureka Specialties, Inélann Packing Co. Inc., Pacific Sales
Company, Tanimura & Antle, Taylor Farms Califorfgughan Foods, Inc., West
Pak Avocado, Sunkist Growsrinc., Market Expres$nc., and Williams Farms,
LLC (collectively, the “Intervening Plairfts”) (together with Classic Harvest, the

“PACA Creditors”) join in Classitdarvest’'s Motion for Partial Summary
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Judgment. ([399], [400], [405}).Also before the Court are Classic Harvest's
Motion to Strike AgriFact’'s Response toaSkic Harvest's Statement of Material
Facts [416] (“First Motion to Strike”)AgriFact's Motion for Leave to File a
Corrected Response to Plaiif's Statement of Uncontested Fact [426] (“Motion
for Leave”), and Classic Harvest's Motitm Strike AgriFact’s Untimely Filed
Evidentiary Submissions and Response in Opposition to AgriFact’s Motion for

Leave [429] (“Second Motion to Strike®).

! Market Express, Inand Williams Farms, LLC’s Motion for Joinder in

Plaintiff's Motion for Summary Judgment [399] is granted.
2 Classic Harvest’'s Motions to Strileend AgriFact’s Motion for Leave are
frivolous, petty, and illustrate the pasdienefficient, and often burdensome,
conduct throughout this action. In its First Motion to Strike, Classic Harvest
moves to strike parts of AgriFact’s Response to Plaintiff's Statement of Material
Facts because, Classic Harvest assiey, do not comply with Local Rule
56.1(B)(2)(a). Local Rule 56.1(B)(2)(a)gwides that the Court “will deem each of
the movant’s facts as admitted unléss respondent” provides one of three
acceptable responses. It does not pesimiibtion to strike a response. When
AgriFact did not respond to its First Man to Strike, Classic Harvest filed a
“Notice of Defendant AgriFact’s Non{iposition to Plaintiff’'s Motion to Strike”
[419] (“Notice”). Classic Harvest's Firstlotion to Strike, and to the extent it
seeks relief, Classic Harvest's Notice, are denied.

In its Second Motion to Strike, Clasdfarvest moves to strike a duplicate
filing of the August 17, 2016, Depositiaf Linda Cunninghani11.7], [420.1],
and other late-filed depositidranscripts, excerpts @fhich were timely submitted
with AgriFact’s response to Classttarvest’s Motion for Partial Summary
Judgment. AgriFact moved for leavefile a “corrected” response to Classic
Harvest's Statement of Material Fadts,‘delineate[] beween the December 2015
and February 2017 Affidavits of RiclthKostkas” and “further clarif[y]
AgriFact’s responses.” It is uncleahw nearly two (2) months late, AgriFact
filed the full transcript of certain deptiesns—for the first or second time—or why



Also before the Court is Classic itast’'s Motion for Reconsideration [361]
of the Court’'s September 6, 2016, Qrfi#42], which required AgriFact to
maintain in a separate, segregatedaant, funds in the amount of identifiable
Crisp PACA Trust Assets in AgriFactmssession. Resolution of the parties’
motions for summary judgment will ultimely address AgriFact’s liability, and
Classic Harvest's Motion for Recadsration is denied as moot.

l. BACKGROUND

This is an action under the Patable Agricultural Commodities Act
(“PACA"), 7 U.S.C. 88 499a, eteq. When perishable agricultural commodities
(“Produce”) are sold, PACA imposes a nonsggted, “floating” trust, in favor of
Produce sellers, on the Produce sold, pctglderived from the Produce, “and any
receivables or proceeds from the salswfh” Produce or product derived from it.
7 U.S.C. 8§ 499¢(c)(2). PACrequires the buyer to hold the trust assets “in trust
for the benefit of all unpaid suppliers or sellers of such [Produce],” “until full
payment of the sums owing in connection with such transactions has been received
by such unpaid suppliers . . ..” |Id trust beneficiary may bring an action in

federal court “to enforce payment finathe trust.” 7 U.S.C. 8§ 499¢e(c)(5).

AgriFact delayed in seeking leave to “correct” its respoige Court will not
consider any additional informationtsuitted under the guise of an untimely
“corrected” response. Classic HarveSecond Motion to Strike and AgriFact’'s
Motion for Leave are denied.



Crisp bought Produce on credit fronmalesale Produce suppliers, including
Classic Harvest and the Intervening Pldisti Crisp then resold the Produce to its
customers (“Account Debtors”), onettit, generating accounts receivable
(“Receivables”). Under PACA, Crisp wasquired to hold, in trust (the “PACA
Trust”), the Produce, products derived frtme Produce, and the Receivables (the
“Trust Assets”). These Trust Assets weggquired to be heltbr the benefit of
Crisp’s unpaid Produce suppliers, includi@assic Harvest and the Intervening
Plaintiffs.

On January 19, 2015, Crisp and A¢act entered into a Factoring
Agreement (the “Factoring Agreement”), under which Crisp “factored” to AgriFact
certain of its Receivables in exctye for an immediate payment of 806 the
face value of the Receivablelus another payment aftagriFact collected on the
Receivable, less AgriFact's feesdaexpenses, and other adjustments.

The Factoring Agreement functioned general, as follows: Crisp offers for
“sale” to AgriFact a Receivable that meetertain pre-established requirements.
(Factoring Agreement § 1.10). If AgriFadtooses to “purchase” the Receivable,
Crisp “sells, transfers, and assigns,AgriFact, Crisp’s “right, title and interest

in” the Receivable, and AgriFact pays to Crisp an “Advance,” equal to 80% of the

The amount of the Advaneeas later increased to 85%.



face value of the Receivable. (BB 2.2.2, 2.3). At thtime a Receivable is
factored, AgriFact also establishes a “&&gs”"—that is, approximately 20% of the
face value of each Receivabl The Reserve genegationsists of “all unfunded
purchase amounts.’plus any outstanding feasd expenses Crisp owes to
AgriFact. (1d.§ 2.4). AgriFact collects ganent on the Receivable from the
Account Debtor and applies these payments first to amounts Crisp owes to
AgriFact under the Factoring Agreement, and then pays the remaining funds, if
any, to Crisp. (1d8§ 3.1). In sum, after Adfact collects on a Receivable,
AgriFact pays to Crisp a further amounsed on the face value of the Receivable,
after deduction of AgriFact’s fees, arstibject to limited exceptions, the amounts

AgriFact was unable to collefrom the Account Debtor. (Seg. § 3.5)°

4 This would be the amount owed to Crisp by AgriFact in addition to the 80%

of the face value paid.
> At the end of each month, provided<pris not in default, AgriFact pays to
Crisp a “Refund”—an amount equal to:
(a) the Reserve as of the beginning of that maqpitls,
(b) the Reserve created for each Realgle purchased during that monthinus
(c) the total for that month of:

(i) the Factoring Fee—that, i8.063% of the face value of a
Receivable, multiplied by the nurar of days the Receivable
remained unpaid;

(i) Adjustments—that is, all discounts, returns, disputes,
counterclaims, or short payments asserted by an Account Debtor on
a Receivable;

(i) the Indemnification Obligation-that is, any amount, up to the full
face value, or any unpaid portion taef, of a Receivable that is the



From June 15, 2015, to August 14, 20Ctssic Harvest sold Produce to
Crisp, for which Classic Haest has not been paid.

Crisp closed its business on Augag, 2015. ([411.8] at T 21)On
August 24, 2015, Classic Harvest sent a letter to AgriFact (“Demand Letter”)
which states that Crisp has breache®A<A trust obligations, including because
Crisp “failed to pay invoices relating tpalified produce transactions in the
current amount of $354,121.99” owed t@&dic Harvest, and that Crisp likely
“owes significantly more (i.e. in excess$if.3M) to the holders of other properly
preserved PACA trust claims.” ([79.5]2X The Demand Letter states further
that Crisp’s Receivables are Trust Assand, until Classic Harvest and other
PACA Creditors “are paid in full, threceipt of any PACA Trust assets by
AgriFact [ ] is in violation of the PACANd such assets must be returned to the

trust beneficiaries. . . . This writtentro® of breach of trust is sufficient to

subject of a dispute between Crisp and the Account Debtor
regarding the quantity, quality or price of goods upon which a
Receivable is based—to the exté&griFact agreed to deduct it
from the Refund; and
(iv) the Reserve for the Account Balce—that is, the Reserve for the

gross amount of all unpaid Receivables—as of the first day of the
following month.

(Seeid. § 3.5).

On August 17, 2015, David Gattmdvised parties, including Classic
Harvest, that Crisp was ceasing operatior{&attis Aff. [411.8] at § 21). Itis not
clear when AgriFact was told th@risp was closing its business.



undermine AgriFact’s status as a bona fadechaser for value, the only defense to
liability for either the receipt of, or paeipation in the dissipation of, a collection
of funds which are now known to be PACA trust assets.” afi®).

To collect the amounts owed to it, Aagust 25, 2015, Classic Harvest filed
its Complaint [1] assertinglaims against Crisp and its principals for breach of
their duties under PACA and to enforce RACA Trust, including to recover
Trust Assets held by AgriFact. Classlarvest also asserted a claim against
AgriFact for conversion and unlawffretention of Trust Assefs Classic Harvest
claims that, under the Factoring Agresm AgriFact improperly held and
collected proceeds from the Receivabldsch, Classic Harvest claims, were
subject to the PACA Trust and should haverbased to pay the priority claims of
Crisp’s PACA creditors.

On August 26, 2015, Classic Harvestuad for a preliminary injunction to
enjoin Defendants from using, consugj or otherwise dissipating the Trust
Assets. (Mot. Prelim. Inj. [5]). ClagsHarvest also requested that the Court

exercisan rem jurisdiction over the Trust Assesmd establish a framework for

! On December 3, 2015, Classic Haiféded its Amended Complaint, adding
claims against AgriFact for aiding aabtletting Crisp’s principals’ breach of
fiduciary duty, unjust enrichment and repin, and a claim against all Defendants
for attorneys’ fees and costs. Thetjgs have not moved for summary judgment
on these claims.



potential PACA creditors to subntheir claims and share, orpeo rata basis, in
the recovery of Trust Assets. (id.

On September 4, 2015, the Court entered the “Consent Injunction and
Agreed Order Establishing PACA ClairRsocedure” [24] (the “September 4th
Order”). The September 4th Order prasdor the Court texercise exclusive
in rem jurisdiction over Crisp’s PACA Trust Assets, and further provides that any
creditor who seeks to assert a claim to thesTAssets must assert its claim in this
action. The September 4th Order also paesi “Pending further orders of this
Court, no banking institution . . . or other organization/entity (including, without
limitation, AgriFact [ ]) holding funds #o[Crisp] shall pay, transfer, or permit
assignment or withdrawal of any existiR\CA trust assets held on behalf of
[Crisp].” (Sept. 4th Order 1 5). Ttgeptember 4th Order set a hearing for
October 22, 2015, to finalize and resmbny objections to the proposed PACA
claims procedure.

On October 13, 2015, AgriFact filed itdjections to the September 4th
Order. AgriFact argued, among othleings, that Paragraph 5 of the
September 4th Order does not apply toRleeeivables, and their proceeds, that

were “factored” to AgriFact.



On October 22, 2015, the Court conddcsehearing to confirm the proposed
PACA claims procedure. At the haay, the Court considered AgriFact’s
objections and clarified that, under the terofithe September 4th Order, AgriFact
Is enjoined from transferring or othaeg expending any funds that it received
from invoices it obtained from Crisp purstiam the Factoring Agreement (the
“Injunction”). The Court permitted Adfact to file a motion to modify the
Injunction, including to determine wheth&e Receivables are Trust Assets. The
Court continued the hearing to January @16, to finalize and resolve objections
to the proposed PACA claims proced@ire.

On October 28 and November 13, 20AgriFact moved for reconsideration
of the Injunction. ([54], [72]). On xember 31, 2015, the Court denied in part
and granted in part AgriFact's Motiong fleeconsideration of the Injunction. The
Court found that the Factoring Agreemeid not function as a true sale of the
Receivables to AgriFactnd because they remainedu$t Assets, the Receivables
and their proceeds were required to be nmeadglable for payment first to Crisp’s
unpaid PACA Creditors, including Plaiffti (Dec. 31st Order at 25-26). The

Court thus concluded that Plaintiff shedva substantial likelihood of success on

8 On January 14, 2016, the Counnéirmed the PACA claims procedure
proposed in the September 4th Order, as modified by the Court’s
October 23, 2015, Schedudj Order. ([115]).



the merits of its claim to rewer Trust Assets from AgriFattThe Court denied
AgriFact’'s motions to the extent AgriFasbught to dissolve the Injunction against
it. The Court, however, modified the imction to reflect only the amount of funds
that AgriFact may be required to disger—that is, the amount of funds necessary
to satisfy in full the unpai®ACA Creditors’ claims, up tthe limit of Trust Assets
AgriFact held while the PACA&reditors remained unpaid. (lat 27-28). The
Court required AgriFact “to maintainrids in a separate, segregated account,
sufficient to satisfy in full the unpch PACA creditors’ claims.” (Idat 29). The
Court later modified the Injunction furtheo*teflect that AgriFact is required to
maintain funds in a separate, segregaismbunt, in the amount of identifiable
Crisp PACA Trust Assets in AgriFactfsssession. (Septéer 6, 2016, Order
[342]). The Court specifiethowever, that the modifit@n of the Injunction “does
not affect the amount for which AgriFact ynlae liable if Plaintiff, and the other
PACA creditors, are successhul the claims they have astsgl against AgriFact.”

(Id. at 16).

’ The Court also found (i) that Phiiff and the other PACA Creditors will

suffer irreparable harm in the absencéhef Injunction, including because the facts
support that Trust Assets have been dissipdig that, in view of Crisp’s closing,
the threatened injury of b&g unable to recover the Trust Assets is substantial and
outweighs the potential harm to AgriFaatid (iii) that, because the PACA trust is
intended to provide statutory protectimm unpaid Produce supplies, the protection
of Trust Assets in the form of the Injunction serves the public interestat (2.

& n. 16).

10



On May 31, 2017, the Court enteredatsler [436] evalating the claims
filed by the PACA Creditors in this cas&he total amount of claims approved by
the May 31st Order is $1,860,344X2(SeeUpdated PACA Trust Chart [439.1]).
The parties filed cross-motions for summary judgment on the PACA
Creditors’ claim to recoveFrust Assets from AgriFact. The PACA Creditors
argue that the Receivables were not solddgaFact and thus they remained Trust
Assets, subject to the PACA Creditopsiority claims. The PACA Creditors
assert that AgriFact is thus requireddisgorge all Trust Assets up to the amount
of the PACA claims assertaul this case. AgriFact argues that it is entitled to keep
the Receivables, and their proceedsaose it purchased the Receivables from

Crisp and the purchase did not breach th€ RArust. AgriFact thus contended

10 This amount includes, for some €A Creditors, the aount of attorneys’

fees and interest claimed as of the dhéy filed their Proof of Claim in this
action. A portion of Market Expresstlaim, in the amount of $136,835.50,
requires further proceedings. To theest AgriFact argues it is entitled to
summary judgment because the PACAditors failed to prove their PACA
claims, this argument is moot inew of the Court’s May 31st Order.

1 OnJanuary 18, 2017, Classic Hatvasved for partial summary judgment
against AgriFact. The Intervening Plaifgifoined in Classi Harvest's motion.
Three (3) months later, on April 24, 20griFact moved for summary judgment.
It is not clear why AgriFact waited ovthree (3) months to file its motion for
summary judgment, which, the Coudtes, repeats many of the arguments
AgriFact already presented in its sealanotions for reconsideration of the
Injunction and in response to the PACAeditors’ motion for partial summary
judgment. The Court, however, will treaetparties’ motions as cross-motions for
summary judgment on the PACA Creditarkim to recover Trust Assets from
AgriFact.

11



that the Receivables, and any amountsctdid from them, are not Trust Assets.
AgriFact argues further that, even ietReceivables, and cash collected from

them, remained Trust Assets, AgriFachat required to return them because
AgriFact is as a bona fide purchaser for value, and without notice of the breach of
trust.

1. DISCUSSION

A. Legal Standard

Summary judgment is appropriate wéhe pleadings, the discovery and
disclosure materials on filand any affidavits show th#tere is no genuine issue
as to any material fachd that the moving party is gthed to judgment as a matter
of law. Sed-ed. R. Civ. P. 56. The parseeking summary judgment bears the
burden of demonstrating the absence ofrauge dispute as to any material fact.

Herzog v. Castle Rock Entm’193 F.3d 1241, 1246 (11@ir. 1999). Once the

moving party has met this burden, the nonmoving party must demonstrate that
summary judgment is inappropriate by designating specific facts showing a

genuine issue for trial. GrahamState Farm Mut. Ins. Cdl93 F.3d 1274, 1282

(11th Cir. 1999). The nonmoving partye®d not present evidence in a form
necessary for admission at trial; howevhe may not merely rest on his

pleadings.” _Id.

12



“At the summary judgment stage, facts must be viewed in the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those

facts.” Scott v. Harris550 U.S. 372, 380 (2007). Where the record tells two

different stories, one blatantly contrei#id by the evidence, the Court is not
required to adopt that version of thetawhen ruling on summary judgment. Id.
“[C]redibility determinations, the wghing of evidence, and the drawing of
inferences from the facts are the ftiog of the jury . ...”_Graham93 F.3d at
1282. “If the record presents factual issube court must not decide them; it must
deny the motion and proceed to trial.” Herz®§3 F.3d at 1246. The party

opposing summary judgment “must do moraritsimply show that there is some
metaphysical doubt as to the material facts.. Where the record taken as a whole
could not lead a rational trier of factfiod for the nonmoving party, there is no

genuine issue for trial.”_Scqotb50 U.S. at 380 (quoting Matsushita Elec. Indus.

Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986 A party is entitled

to summary judgment if “the facts and irdaces point overwhelmingly in favor of
the moving party, such that reasongi@®ple could not arrive at a contrary

verdict.” Miller v. Kenworth of Dothan, In¢.277 F.3d 1269, 1275 (11th Cir.

2002) (quotations omitted).

13



B. PACA Framework

PACA was enacted to regulate and “praenfair dealing” in the sale of

Produce. SeReaves Brokerage Co. Sunbelt Fruit & Vegetab)e836 F.3d 410,

413 (5th Cir. 2003). Produce sellers, “becanfsihe need to sell their products
quickly, were often unsecured creditofduyers whose creditworthiness they

were unable to evaluabefore the sale.” Idciting Endico Potatoes, Inc. v. CIT

Group/Factoring, In¢67 F.3d 1063, 1067 (2d Cir. 1995)). “Due to a large number

of defaults by the purchasers, and tHies€ status as unsecured creditors, the
sellers recover, if atlaonly after banks and othéenders who have obtained
security interests in the defaulting phaser’s inventor& proceeds, and

receivables.”_Endico Potatqes/ F.3d at 1067 (citing JSG Trading Corp.

v. Tray-Wrap, Inc.917 F.2d 75, 77 (2d Cir. 199M;R. Rep. No. 543, at 3). To
“remedy such burden on commerce in [Prodlacel to protect the public interest,”
PACA was amended to create a stautaust for the benefit of unpaid Produce

sellers. Sed.; 7 U.S.C. § 499¢e(c)(15.

12 7 U.S.C. 8 499¢e(c)(1) states: “It is hereby found that a burden on commerce

in [Produce] is caused by finang arrangements under which commission
merchants, dealers, or brokers, wiave not made payant for [Produce]

purchased . . ., encumbergive lenders a security insst in, such [Produce], or

on inventories of food or other prodaderived from sucfProduce], and any
receivables or proceeds from the sale of such [Produce] or products, and that such

14



Section 499¢e(c)(2) imposes a nonsegredtedting” trust on the Produce
sold, products derived from the Produt@ad any receivables or proceeds from
the sale of such [Producei product.” 7 U.S.C. § 4998)(2). PACA requires the
Produce buyer to hold the trust assetstfust for the benefit of all unpaid
suppliers or sellers of such [Produceyitil full payment of the sums owing in
connection with such transactions has been received by such unpaid suppliers
....” 1d. The trust allows Produce sellers fecover against the purchasers and
puts the sellers in a position superioatbother creditors,” including secured

creditors. _Se&argiulo v. G.M. Sales, Inc131 F.3d 995, 999 (11th Cir. 1997)

(citing Endico Potatoe$7 F.3d at 1067).

The primary duty of a PACA trusteetis “maintain trust assets in a manner
that such assets are freely availableabsfy outstanding obligations to [Produce]
sellers . ... Any act or omission whishinconsistent with this responsibility,
including dissipation of trust assets, isawful and in violatio of [PACA].” See

D.M. Rothman & Co., Inc. WKorea Commercial Bank of N.Y411 F.3d 90, 94

(2d Cir. 2005) (quoting 7 C.F.R. 8§ 46.46(d)(1)). “PACA regulations define
‘dissipation’ as ‘any act or failure to ashich would result in the diversion of trust

assets or which could prejudice or impthie ability of unpaid . . . sellers . . . to

arrangements are contrary to the publtenest. This subsection is intended to
remedy such burden on commerce in [Prodacel]to protect the public interest.”

15



recover money owed in connectiath produce transactions.” _Idquoting

7 C.F.R. 8§ 46.46(a)(2)). “Thus, to detenmwhether a PACA trustee’s actions or
omissions constitute a breach of fiducidnty, [a court shod] examine whether
the trustee ‘in any way encumbered fands or rendered them less freely

available to PACA creditors.”” Coemans Specialties, Inc. v. Garqiu85 F.3d

701, 706 (2d Cir. 2007) (quoting D.M. Rothmad1 F.3d at 99)).

General principles of trust law govettre PACA trust._C.H. Robinson Co.

v. Trust Co. Bank, N.A.952 F.2d 1311, 1316 (11th Cir992). A trustee may sell

trust assets unless the saledwhes the trust. See, eBpulder Fruit Exp.

& Heger Organic Farm Sales Transp. Factoring, Inc251 F.3d 1268, 1272

(9th Cir. 2001) (citing Restatement (Seco@d)Trusts § 190). Because a PACA
trust is a nonsegregated, “floating” trusttrustee “is permitted to convert trust
assets into other property, providibat the trustee honors its obligation to
‘maintain trust assets in a manner thatrsassets are freely available to satisfy

outstanding obligations to [Producllers.” Nickey Gregory Co., LLC

v. AgriCap, LLG, 597 F.3d 591, 595-96 (4th Cir. 2010) (citing 7 C.F.R. § 46.46(b);

quoting 7 C.F.R. § 46.46(d)(1)); see aBaulder Fruit 251 F.3d at 1271

(“[N]Jothing in PACA or the regulationgrohibits PACA trustees from attempting

to turn receivables into cash by factmi’). Thus, “a commercially reasonable

16



sale of accounts for fair value is entirelgnsistent with the trustee’s primary duty
under PACA and 7 C.F.R. 8§ 4&(d)(1)—to maintain trust assets so that they are
freely available to satisfy outstanding olaligpns to [Producedellers.” Boulder

Fruit, 251 F.3d at 1271; see alNickey Greqgory597 F.3d at 595-96. When a

trust asset is sold, the trustee necessagligquishes its interest in the asset and
receives cash in return for it—that is, #set sold is converted into cash and the
asset itself is no longer a trust asset. Jdle is not a breach of trust because the
trust asset—now the cash—is “freely avaihb satisfy the trustee’s outstanding
obligations to its PACA creditors.

Whether there was a true sale of Rexeivables to AgriFact is the core
issue here. Whether the Factoring Agmnent constitutes a true sale of the
Receivables determines whether AgriHaeld the Receivabs, and the proceeds
collected from them, as TruAssets subject to the prity interest of the PACA

Creditors. Sedlickey Greqory597 F.3d at 603.

C. Whether the Receivables Remained Trust Assets

AgriFact and Crisp included in¢hFactoring Agreement language
characterizing the transaction as a sal€hgp of the Receivables to AgriFact.

These characterizing terms an@inly stated in the Famting Agreement’s recitals:

17



Whereas; [AgriFact] intends to eniato a Factoring Agreement in
order to execute true purchase$@ifisp’s] accounts receivable at a
discount™® and

Whereas; under the Factoring Agneent, [AgriFact] intends to
assume the Credit Risk associatgth any Purchased Receivables;
and

Whereas; [Crisp] intends to entato a Factoring Agreement with
[AgriFact] in order to relieve itself of Credit Risk to fully and timely
comply with all of its payment digations under [PACA] and, if any
funds thereafter remain availabte,be used to reduce overhead
through outsourcing of accountsegvable related functions and
otherwise operate and administeritssiness with greater efficiency.

(Factoring Agreement at 1). The Condtes, however, that “[s]ince recitals
indicate only the background of a contrdbat is, the purposes and motives of the
parties, they do not ordinarily form apwgrt of the real agreement” and if the
recitals and operative pate inconsistent, the operative part of the contract

prevails. _Sed.S.D. v. W. Mun. Water Dist. of Riverside CtyNo. E030189,

2002 WL 31820335, at *8 (Cal. CApp. Dec. 17, 2002); cfn re Woodson Co.

813 F.2d 266, 272 (9th Cir. 1987) (“Simpdglling transactions ‘sales’ does not

make them so. Labels cannot chatigetrue nature of the underlying

13 Use of the term “true purchases” egfis that AgriFact and Crisp understood

the requirement of a truelsaand attempted to struceuthe transaction to exploit
existing case law involving factoring agreements in the PACA context, including
to avoid the protection the PACA ttusffers to Produce sellers. SErdico
Potatoes67 F.3d at 1068-69; Reave¥36 F.3d at 41 Nickey Gregory 597 F.3d

at 604.

18



transactions.”); Rochester Cdgeasing v. K & L Litho Corp.13 Cal. App. 3d

697, 702 (Cal. Ct. App. 1970) (“In deterrmg whether a transaction constitutes a
loan, the significant consideration is the gahse of the transaction rather than its
form or the terminology used by the parties™).

Whether the Factoring Agreement consétua true sale of the Receivables
turns on “the substance of the relationship” between Crisp and AgriFact, “not
simply the label attached to thransaction” by the parties. SBeaves336 F.3d

at 414 (citing Endico Potatoe7 F.3d at 1068); ciVoodson 813 F.2d at 272.

The key is whether it was a complete pash for value, or whether the transaction

provides for something less. Seedico Potatoe$7 F.3d at 1068. In Endico
Potatoesthe Second Circuit identified factaascourt may consider in evaluating
the substance of a factoring agreement involving PACA trust assets, including:

the right of the creditor to recovéom the debtor any deficiency if

the assets assigned are sgfficient to satisfy the debt, the effect on

the creditor’s right to the assets ge®d if the debtor were to pay the

debt from independent funds, whetlige debtor has a right to any

funds recovered from the sale of dss&bove that necessary to satisfy

the debt, and whether the assignment itself reduces the debit.
Id. As the Second Circuit explainedt]he root of all of these factorsisthe

transfer of risk. Where the lender hasirchased the accounts receivable, the

borrower’s debt is extinguished and the lender’s risk with regard to the

14 It is undisputed that the Factoring Agreement is governed by California law.
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performance of the accounts is direct, ibathe lender and not the borrower bears
the risk of non-performance ltilge account debtor.” lct 1069 (emphasis added).
In contrast, “[i]f the lender holds only aceity interest, however, the lender’s risk
is derivative or secondary, that is, th@rower remains liable for the debt and
bears the risk of non-payment by the@ant debtor, while the lender only bears
the risk that the account debtor’'s nonsmeent will leave the borrower unable to

satisfy the loan.”_Endico PotatQé¥ F.3d at 1068

15 AgriFact relies on In re Dryden Advisory Grp., L] £34 B.R. 612 (Bankr.
M.D. Pa. 2015), In r€ommercial Loan Corp316 B.R. 690, 700-01 n.7 (Bankr.
N.D. Ill. 2004), and In re Gden Plan of Calif., In¢.829 F.2d 705, 709 n.2 (9th
Cir. 1986), to support that the Court shoullbat a “broader true sale test” that “is
governed by the intentions of the parties.” (8] at 4). The Court disagrees.
In Dryden the court listed several common farst courts consider in evaluating
whether a factoring of accounts recdiawas a “true sale” or a financing
agreement, but stated, unequivocally, tH#t classify a transaction accurately,
several attributes must be examined, iy the allocation of risk.” 534 B.R.
612 at 620._Drydedoes not, as AgriFact appe&wsargue, support that any one
factor—including AgriFact’s dueiltjence into the Account Debtors’
creditworthiness or that AgriFact calked directly from the Account Debtors—
“conclusively confirms” that the Faciag Agreement was taue sale.

AgriFact relies on Commercial Loda support that “courts should respect
the way the parties have cleosto describe their transaction and should ignore the
contractual description of a transaction asaée’sonly in . . . rarenstances . . . .”
Comm. Loan316 B.R. at 700-01 n.JAgriFact, however, omits the “rare
instances” that exidtere: “rare instancaeshen the seller retains substantially all
of the benefits and burdens of ownership.” KgriFact’s interpretation would
enable a PACA trustee and a third party to circumvent the legislative purpose of
PACA by characterizing a transactionaasale, when it is less than that.

Last, AgriFact argues that the true sale test “is governed lbgténgons
of the parties,” and thus the Court must consider uncontroverted testimony from
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Here, the Factoring Agreement refleein arrangement by which AgriFact
protected itself against the risk of ip@yment on the Receibkes it “purchased”
by effectively limiting the circumstancesmder which it assumed the risk of loss,
and by maintaining the ability to imposesthsk of loss on Crisp. AgriFact’s
assumption of less than the full risk of lass0t consistent with a true sale of the
Receivables from Crisp to AgriFact. TRactoring Agreement terms discredit the
recitals that AgriFact “intends to assa the Credit Riskssociated with any

Purchased Receivables.” Tperported shift of credit risk to AgriFact is plainly

AgriFact and Crisp that they “intendetffiat the Factoring Agreement result in a
true sale of the Receivigs to AgriFact. (Sepl35] at 4-6 (quoting Golden

Plan 829 F.2d at 709 n.2). The Ninthrcuit has consistently held that
“[w]hether a transaction is a sale dioan is based on the intentions of the
parties ‘as determined from all thects and circumstances surrounding the
transactions at issue.. . We interpret Golden Plan mean that testimony
should be admitted or excluded cmtent with the ordinary ruleggarding

parol evidence.”In re Comm. Money Citr., Inc350 B.R. 465, 482 (B.A.P. 9th

Cir. 2006). Under California law, a contract “miulse so interpreted as to give
effect to the mutual intention of the parties as it existed at the time of
contracting, so far as the samescertainable and lawfulCal. Civ. Code

8 1636. “Such intent is to be inferred, plossible, solely from the written
provisions of the contract.” Al Ins. Co. v. Superior Coyrb1 Cal. 3d 807, 822
(Cal. 1990)."“If contractual language is&ar and explicit, it governs.Bank of the
West v. Superior Cour Cal. 4th 1254, 1264 (1992)f. In re Berez646 F.2d

420, 420-421 (9th Cir. 1981) (“The true nagwf a transaction is determined by
the evidence and not by what the parteggresent themselves to be doingHere,
the Court finds, and the parties do nopdig, that the Factoring Agreement is
clear and unambiguous. The Court thus does not consider testimony regarding
AgriFact or Crisp’s intent.
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gualified and one limited to “the risk abn-payment of a Purchased Receivable by
an Account Debtor as a result of the financial inability to pay or creditworthiness.”
(Factoring Agreement § 1.8).

When nonpayment of a Receivablsuks from an Account Debtor’s
“financial inability to pay or creditworihess,” AgriFact was able to impose on
Crisp the risk of loss, in whole or part, based on certain circumstances. For
example, if, at the time the Recdia was created, “notice of bankruptcy,
insolvency, or adverse matarichange of the Account bwr ha[d] been received
by or [was] known to [Crisp,]” AgriFact nyain its sole discretion, deem its
“purchase” of the Receivable voat initio—that is, the “sale” never happened.

(Id. 88 1.10, 1.12). Under these circumsts) Crisp could be required to return
the Advance AgriFact paid for any Readle the “sale” of which AgriFact

deemed voidb initio. Repayment of the “purchase” amount is not consistent with
assumption of credit risk.

That the credit risk is not fully assuthby AgriFact is reflected in other
Factoring Agreement provisions by whiédgriFact was entitled to reduce the
amount paid for a Receivable based on later-occurring events, even when
nonpayment results from an Account Delsdinancial inability to pay, forcing

the risk on Crisp. If Crisp knew that &ccount Debtor would be unable to timely
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pay its current payment obligations witmmety (90) days from an invoice date,
AgriFact was authorized t@quire an “adjustmentd the Receivable._(ld.

88 1.16, 6.1(h), 7). “Adjustments” are “all discounts, allowances, returns, disputes,
counterclaims, offsets, defenses, rightsemioupment, rights of return, warrant
claimsor short payments asserted by or on behalf afy Account Debtor with

respect to any Purchased Receivabled are debited from any amount AgriFact
otherwise was required to pay to Crisyire end of each monthly period. (Id.

8§ 1.3, 3.5). Under these post-factoring circumstatidés, risk associated with

these Receivables, even if resulting from Account Debtor’s “financial inability

to pay,” was not a risk fully assumed by AgriFgct.

16 Because invoices must be factovathin 20 days of the invoice date,

Section 6.1 effectively requires Crispgoarantee an Account Debtor’s financial
ability to pay for a significant period tifne after the invoice is factored.
(Factoring Agreement 88 1.10(a), 6.1).

1 These two sections limit AgriFact'ssumption of credit risk even when an
Account Debtor is financially unable toypgermitting AgriFact, at its election,
either to void the purchase entirely, or reduce the amount paid for the Receivable,
based on when the Account Debtor becamselvent. If Crisp knew, or should
have known, that an Account Debtor wasolvent at the the a Receivable was
factored, AgriFact may void its purchaseaieaty. (Factoring Agreement § 1.10).
If Crisp knew, or should have knownatrean Account Debtor would become
insolvent within the 90 days fromehnvoice date, AgriFact may reduce the
amount paid for a Receivable. (BB 6.1, 7). That Séons 6.1 and 7 require
Crisp to guarantee an Account Debtorisafncial ability to pay Receivable for an
additional period after the Reivable is factored further supports that this
transaction is not a true sale.
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The narrow definition of “Credit Riskn the Factoring Agreement also
shows that the assumption of risk in taetbring transactions does not support that
the transactions were true sales. Amkxample that AgriFact did not assume the
ordinary risks associated with a truéesia evidenced by the terms providing that
Crisp retained the risk of an Account Debtor’s failure tp @d&eceivable because
it disputed the “quantity, quality oripe of goods or services upon which
Purchased Receivables are based.” §ld.1). When this occurs, Crisp is required
“to indemnify [AgriFact], on demand, up the full face amount, or any unpaid
portion thereof, of the Purchased Receiealf [Crisp] is able to resolve the
dispute with the Account Debtor, [Crisghall be entitled to retain any amounts
received in excess of the amount Epiihas indemnified [AgriFact].” _(1}l.

Under this Factoring Agreement term, Criap,a practical matter, assumes the risk
of nonpayment. A quality dispute thresults in the failure to collect on a
Receivable and requires Crisp to remit fut@#griFact to make up the shortfall,
the amount of which may be the full facalue of the Receivable. Under those

circumstances, there was no sale attall.

18 Indemnification based on a latetenirring dispute as to the “quantity,

guality or price of goods” im addition to AgriFact’s ability to deem voidb initio
a Receivable that, on thetdat was credited, is “subject to setoff, credit,
allowance or adjustment by the Accountde” or for which the Account Debtor
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These sections support that, even dfter‘sale” of Receivales to AgriFact,
Crisp continued substantially to bear tisk of its customers’ non-payment or
underpayment on the ReceivablegriFact claims were ‘@d” to it. AgriFact’s
risk was limited to certain narrowrcumstances under which a customer was
financially unable to pay or was not creditworthy. Even then, the Factoring
Agreement contains exceptions that furtivart AgriFact’s assumption of risk by
allowing it to void the sale or reducestbmount paid for a Receivable. This
arrangement by which AgriFact protecies®lf against the risk of nonpayment on
the Receivables it purchased is whollgansistent with a “true sale” of the

Receivables. Seendico Potatoe$7 F.3d at 1069 (“Where the lender has

purchased the accounts receivable, thedveer's debt is extinguished and the
lender’s risk with regard to the perforntanof the accounts is direct, that is, the
lender and not the borrower bears tis& of non-performance by the account
debtor.”); Reaves336 F.3d at 415 (finding similar factoring agreement was not a
sale, including because “nonrecourse sale qualified by two exceptions that are

so significant that they essentially swallow non-recourse”); Nickey Gregory

597 F.3d at 602 (where trustee was reqlicerepurchase disputed invoices and

“credit risk” was limited to insolvencyexcept where trustdenew account debtor

“retained the right to return any ofelgoods from the sale of which the account
arose.” (Factoring Agreement 8§ 1.10(d)).
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may become insolvent, agreement “efifesly insulated AgriCap from loss” and

was not a true sale); compdeulder Fruif 251 F.3d at 1272 (factoring agreement

allowed trustee “to convert invoices thva¢re not payable for 30 days (including
uncollectible and invalid invoices) inttash,” and trusteeceived more for
invoices than factor was able to collett)The arrangement here does not fall
within the PACA provision that permits salansactions that enable a trustee to
convert receivables into cash by factoring, substituting cash for the trust asset

receivable.

19 Other provisions support that tRactoring Agreement did not constitute a

true sale of the Receivables but rathes @amechanism to pextt AgriFact against
credit risk that it necessarily would incuraiftrue sale had been made. That the
amount of “outstanding” Advances is qegal, and that Crisp must repay any
Advances that exceed the cap, discreditiPart’s assertion that the Advance is
evidence of a true sale. (Factoring Agreat8 2.2.2). The fact of the Reserve
also undercuts AgriFact’'s argument and further limits AgriFact’s risk, including
because the Reserve isplace to collect the Adjustments and any amounts Crisp
is required to pay AgriFact in the eventaoflispute related to the price, quality or
guantity of goods upon which an invoicebased, and the Factoring Fee. (Id.

8 3.5). That the Factoring Fee is calculaasd percentage of the face value of the
Receivable for each day it remainagbaid—and during which period the
Advance was “outstanding”so supports that the Admee effectively functions
as a loan, and the Factoring Fee isnd@rest payment for that loan. (88 3.2,

3.5). Finally, that AgriFact would requiferisp to perfect a security lien in a
“Purchased Receivable” discredits the argument that AgriFact considered the
Receivables truly sold._(I& 2.2.1(e)(iii));_see alspgll1.4] at 27; 67.1] at 106-109;
[79.17] at 2-5). The “risk-minimizinfeatures” of the Factoring Agreement,
including its “reserve account,” the uncertgiof the purchase e at the time of
factoring, and lien and other security rights, supports that parties contemplated
other than a true sale tife Receivables. S&eaves336 F.3d at 417; Nickey
Gregory 597 F.3d at 603.
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The Court finds that the Factoring Bsgment does not reflect a “true sale”
of the Accounts Receivable to AgriFadh the complex arrangement into which
AgriFact entered with Crisp, AgriFacgsiificantly insulated itself from the risk of
loss that would result from nonpayment ofcBwables it “purchased.” That risk
avoidance is not consistent with a teess duties under PACA or the policy goals
PACA seeks to accompligfl. The Court concludes that the transaction did not
function as a true sale of the ReceivablagriFact was not a true purchaser of the
Receivables, including because it did ndlyfassume the risk of nonpayment.
Because they remained Trust Assets,Receivables and their proceeds were
required to be madmvailable for payment first to @p’s unpaid PACA Creditors.

See7 U.S.C. § 499¢(c)(2); C.H. Robins@b2 F.2d at 1313; Garqiyl@é31 F.3d at

9909.

20 PACA'’s statutory trust provisioreflects a policy decision to make the

unsecured credit extended by Produce sellers superior to the position of lenders
holding security interests in the Produce #relproceeds derived from its sale. In
doing so, Congress recognized the difficiéigders might have in administering
their secured loans, and found thaige concerns were outweighed by other
considerations: “The Committee believes tihat statutory trust requirements will
not be a burden to the lending institutio$hey will be known to and considered
by prospective lenders in extending credihe assurance the trust provision gives
that [Produce] will be paid for prompthnd that there is a monitoring system
provided for under [PACA] will protect thaterests of the borrower, the money
lender, and the fruit and veigéle industry. Prompt payment should generate trade
confidence and new business which yietdseased cash and receivables, the
prime security factors to the monkynder.” H.R. Rep. No. 98-543 at 4.
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The Factoring Agreement rendered Thast Assets—the Receivables—Iless
than freely available, including becausgriFact could require Crisp to refund
amounts AgriFact paid to {pchase” the Receibée. That the value ultimately
paid for an invoice was not known until after collection undercuts AgriFact’s
assertion that, based on payment ofAdgance, the Factoring Agreement was a
sale. At the time amvoice was factored and thel®ance was paid, the ultimate
value of an invoice was unknown, including because it may be subject to
adjustment, prove uncollectable, oe thurchase voided by AgriFact and the
Receivable and its collection risk returnedCiasp. This uncertaty at the time of
factoring and payment of the Advanceupled with the parties’ ongoing
relationship and obligations, shows tlta Accounts Receivable were not “freely
available” to satisfy the outstandin@irhs of Crisp’s PACA Creditors. See

Boulder Fruit 251 F.3d at 1271 (citing 7 CHE. 8§ 46.46(d)(1)); see also

Coosemans485 F.3d at 706 (“Thus, to detanma whether a PACA trustee’s
actions or omissions constitute a breachdciary duty, [acourt should] examine
whether the trustee ‘in any way encumbeiezifunds or rendered them less freely

available to PACA creditors.™) (quoting D.M. Rothmatil F.3d at 99). Put

another way, the Factoring Agreementumbered the Accounts Receivable and

impaired the ability of Crisg PACA creditors to recovéunds they were owed as
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beneficiaries of the PACA Trust. See™ The arrangemetietween Crisp and
AgriFact violated the protections enadtby Congress to protect sellers of
perishable agricultural commodities.

In short, the Factoring Agreement aidt function as a true sale, and thus
the Receivables, and the proceeds from tlemtinued to be PACA Trust Assets.
As a result, the amounts AgriFact advante@risp did not reduce the value of the
Trust Assets, which were not freely avhallato satisfy the claims of the unpaid
PACA Creditors’® Permitting AgriFact to retain amounts it collected on the
Receivables after Crisp failed to pay its®ACreditors would, in effect, advance
AgriFact’s interest in the Trust Assetbove the PACA Credits. This is the

“imbalance” PACA inteded to remedy. SetU.S.C. § 499e(c)(1); Endico

21 When AgriFact later collected dhe Receivable, the Receivable was

converted to cash, and the cash remained@A Trust Asset. AgriFact kept for
itself some of that cash, in an amouna&do the Advance it had paid to Crisp,
plus AgriFact’s collection fees and interegtgriFact then remitted the balance, if
any, to Crisp. It was the use of theltés satisfy amounts Crisp owed to AgriFact
under the Factoring Agreement, beforgipg the PACA Creditors, that violates
PACA. Seer U.S.C. § 499(b)(4), 499e(c)(2); 7 C.F.R. 8§ 46.46(a)(2); Nickey
Gregory 597 F.3d at 603-604.

22 That AgriFact “advanced” funds trisp sufficient to pay the PACA
Creditors is not material to whether the Factoring Agreement breached the PACA
Trust. The PACA regulations do not agkether a factoring agreement resulted in
a transfer of funds sufficient to pay supmi¢hroughout the course of the factoring
relationship. Rather, the question isettrer an “act or failure to act . could
prejudice or impair the ability of unpaid..sellers . . . to recover money owed in
connection with produce transactiong C.F.R. § 46.46(a)(2).
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Potatoes67 F.3d at 1067. AgriFact is required to disgorge the amount of funds
necessary to satisfy in full the unpaid ®A Creditors’ claims, up to the limit of
Trust Assets AgriFact held while tiRACA Creditors remained unpaid. See

Nickey Greqgory 597 F.3d at 603, 607 n.2; Endico Potat®@&sF.3d at 1069; cfn

re Gotham Provision C0669 F.2d 1000, 1010 (5th Cir. Unit B 1982) (applying

Packers and Stockyards Act, which contaitagutory trust provision similar to
PACA, stating, “[w]here the packer hgsen a lender a security interest in
inventories or receivables that are subjedhe [ ] trust, the unpaid cash sellers
have priority over thosesaets and may recover th@peeds of those receivables
to the extent of the outstandibglance on the cash sales”).

D. AgriFact also is Not a®a Fide Purchaser for Value

AgriFact next argues thatyen if the Receivables are Trust Assets, AgriFact
Is not required to return them becausstook the Receivables as a bona fide
purchaser for value, and without notice of the breach of trust. A third-party
transferee may not be required to disgdrgst assets it received in breach of the
trust if it can show that it has some defersuch as having taken the assets as a
bona fide purchaser for value, withautdtice of the breach of trust. SHeckey

Gregory 597 F.3d at 595-96; C.H. Robins®&5b2 F.2d at 1313-15 (“Like any

transferee, secured lenders will be forced to return trust property they have
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received unless they can establish theiustas bona fide purchasers;” a bona fide
purchaser of trust assets receivesadgets free of any claim by the trust
beneficiary); Reaves336 F.3d at 413 (“Consequently, unpaid sellers are not able
to recover trust proceeds conveyed to atparty if that third party received the
proceed ‘for value’ and ‘without notice tfe breach of trust.”) (citing Endico
Potatoes67 F.3d at 1068). “To qualify asbana fide purchaser, [AgriFact] has
the burden of demonstrating that [Cris@risferred the trust property ‘for value’
and that [AgriFact] was ‘without noticef the breach of #atrust.” _Gargiulp

131 F.3d at 999 (citing C.H. Robinsd@b2 F.2d at 1314).

“A person has notice of a breach afdt only if he or she knew or should

have known of the breach,” Gargiult31 F.3d at 1000 (citing C.H. Robinson

952 F.2d at 1314; Restatement (Second) abtBr§ 297). “In the PACA context,
once a lender has knowledge that the bmerdrustee was experiencing financial
difficulties, or was failing to pay his or her suppliers, the lender has a duty of
inquiry. If such an inquiry would havewealed the breach of the trust, then the

person ‘should have knownf the breach.”_Id(citing Consumers Produce Co.

v. Volante Wholesale Produce, Int6 F.3d 1374, 1383 (3d Cir. 1994)). “The

existence and the extent of a dutyrafuiry depend on the character of the

transaction and the character of the trust property.(glebting Consumers
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Produce 16 F.3d at 1383). “The lender mustkadhe kind of inquiry as to debts
owed by the trustee to PACA beneficiaribat a reasonably prudent lender would
make as to debts owed by a similarrbaver to a prior creditor who had rights

superior to those sought by the lendeAlbee Tomato, Incv. A.B. Shalom

Produce Corp.155 F.3d 612, 617 (2d Cir. 1998).

Even assuming that the transferfofist Assets to AgriFact was “for
value,® the undisputed facts show that, dygust 24, 2015, AgriFact had notice
of the breach of trust. On August 2415, Classic Harvest sent AgriFact the

Demand Letter, which states that Crigs breached its PACA trust obligations,

23 To the extent AgriFact continuesdogue that payment of the Advance at

the same time, and in consideration faansfer of the Receivable constitutes a
transfer “for value,” this theory is feclosed by the Court’s holding that the
Factoring Agreement was not a “tre@le” of Receivables. See, e fndico
Potatoes67 F.3d at 1068-69 (lender that adeelassignment of PACA supplier’s
rights in receivables as “security” flman was not a bona fide purchaser, but
merely a “secured party” whose intergsteceivables was subject to unpaid
PACA creditors; lender did not “purchas@teivables whereupplier continued to
bear risk of nonpayment); C.H. Robins®%2 F.2d at 1315 (“[T]ransfers of trust
property such as accounts receivable ardarotalue under traditional trust law.”).
AgriFact’s bona fide purchaser defenspegrs to be based on the premise that
AgriFact received Trust Assets—theshacollected from t Receivable—for

value when AgriFact remitted funds toi€}r after collection, even though AgriFact
retained most of the cash to repay funds “advanced” to CrispR&satement
(Second) of Trusts § 304(3) (“If the trusteansfers trust property in consideration
both of the extinguishment ofpe-existing debt or other obligatiorand of the
payment of money . . . the transfer is for value.”)The Court need not decide this
issue because it finds that AgriFact failstmw that it was “without notice” of the
breach of the trust. Sé&argiulg 131 F.3d at 999.
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including because Crisp “failed toypavoices relating to qualified produce
transactions in the current amount 0683121.99” owed to Classic Harvest, and
that Crisp likely “owes significantly morge. in excess of $1.3M) to the holders
of other properly preserved PACA trust ahs.” ([79.5] at 2). The Demand Letter
states further that Crisp’s Receivabdes Trust Assets, and that, until Classic
Harvest and other PACA Creditors “are paadull, the receipt of any PACA Trust
assets by AgriFact [ ] is in violation ofdiPACA and such assetuist be returned
to the trust beneficiaries. . . . This wnitteotice of breach of trust is sufficient to
undermine AgriFact’s status as a bona fidechaser for value, the only defense to
liability for either the receipt of, or pé@cipation in the dissipation of, a collection
of funds which are now known to be PACA trust assets.” ai®).

The undisputed facts show that, Aygust 24, 2015, AgriFact was aware
that Crisp was not paying its PACA Creditors. (8estkas Aff. [93.1] at T 44).
After August 24, 2015, however, AgriFact continued to collect Crisp’s
Receivables, in the total amount of $758,974.93, and held an additional $89,412.80
in Receivables factored by Crisp to Aggict, while the PACACreditors remained

unpaid. ([93.1] at 65-68). AgriFact is not entitled to the bona fide purchaser

24 Throughout this litigation, it has beandisputed that AgriFact is holding an

additional $115,265.58, whicloosists of the cash “reserve” under the Factoring
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defense for Trust Assets AgriFact heliier August 24, 2015, and AgriFact’s
Motion for Summary Judgment is denied. rik@ct is required to disgorge funds
in the amount of Trust Assets Agaét held after August 24, 2015, while the
PACA Creditors remained unpdid.

The PACA Creditors clan, however, that AgriFact knew, or should have
known, of the breach of trust befokeigust 24, 2015, including because:

(1) when negotiating the Factoring ®sgment, Crisp gave AgriFact a
copy of Crisp’s accounts payable reports, which showed several
hundred thousand dollars in payable®st of which was subject to
PACA, more than 30 days outstand(gg.2] at 13; [79.1], [79.3));

(2) AgriFact acknowledged that the Factoring Agreement was
intended to “permit Crisp to pay issippliers promptly” by “cut[ting]
the lag period between Crisp’s obligm to pay its suppliers, and the
receivable’s collection from Crisp’s bes” (Kostkas Aff. [411.1] at
147);

(3) the Factoring Agreement requsr€risp to produce to AgriFact
periodic financial statements, including to show that Crisp was
complying with its PACA obligations (Factoring Agreement

88 2.2.1(c)(iv), 6.2(k)(iii)); and

(4) the only evidence in the record that Crisp sent any financial
statement to AgriFact actually shewosses for the first three months
of 2015, and a projected profit for April 2015 ([79.15] at 2-5; Kostkas
Aff. [411.1] at 7 52).

Agreement, that is owed to Crisp an@i$rust Asset. ([54.1] at 47). AgriFact
also is required to remit these funds.

25 Because AgriFact returned to QriSrust Assets in the form of cash
collected from the Receivables, in ti@mount of 15% or 20% of the Receivables
less fees and interest, AgriFact is nefuired to disgorge those amounts.
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The PACA Creditors argue that, had Agact conducted a reasonable inquiry into
Crisp’s ability to pay its creditors, incluty by requesting that Crisp comply with
its obligation to periodically provide financial information to AgriFact, it would
have shown that, throughout their faatgrrelationship, dsp was permitting
AgriFact to retain Trust Assets—tpeoceeds from the Receivables—while Crisp
was not paying its PACA Creditors.

AgriFact contends that it did not kndhat Crisp breached the PACA Trust,
or even that Crisp was having finardéficulties. AgriFact relies on the
requirements it imposed upon Crisp underRhaetoring Agreement to ensure that
Crisp is complying with its PACA obligens. Under the Factoring Agreement,
Crisp “represents, warrantspvenants and agrees” that:

[Crisp] is in compliance withlaobligations imposed on it by PACA

and will use the proceeds of the Purchased Receivables first and

foremost to maintain a current staton any of its PACA trust account
payables.

By tendering a receivable to [AgriFdiCrisp] represents that it is
not aware of any breach of tbbligations of the PACA law,
including the prompt payment oblig@ans. . . . [Crisp] shall promptly
notify [AgriFact] in the event [Csp] is not current on [Crisp’s]
PACA obligations and shall notlsany Receivables to [AgriFact]
until such time as [AgriFact] isot in breach of any PACA law
obligations.

(Factoring Agreement 88 6.2(e), (f)). Algaict also relies on Kostkas’s assertion

that, “[tlhroughout the summef 2015, [he] had vasus conversations with
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Crisp’s Chief Financial Officer Philip RColeman, and specifically questioned him
about where Crisp stood with respecitsoPACA claims. Mr. Coleman told
[Kostkas] each time #t all PACA claims wee being paid.” (Kstkas Aff. [411.1]
at 7 53)%°

The Court finds that there are genuissues of material fact whether
AgriFact knew, or should have known, of the breach of trust before
August 24, 2015. When AgriFact knevattCrisp was experiencing financial
difficulties or was failing to pay itBACA Creditors, and whether AgriFact’s
inquiry into Crisp’s ability to pay it®ACA Creditors wa reasonable, are

questions of fact that mube resolved by the jufy. At this stage of the litigation,

26 That some of the PACA Creditdoelieved Crisp was going to pay amounts

it owed them is not material to wheth&griFact knew, or should have known, that
it was receiving Trust Assets in breachtug PACA Trust. Congress chose to put
the burden of due diligence on lenders, not produce suppliers: “The Committee
believes that the statutory trust requiremsewill not be a burden to the lending
institutions. They will be known tona considered by prospective lenders in
extending credit. The assurance the trust provision givefRtatuce] will be

paid for promptly and that there is anitoring system provided for under [PACA]
will protect the interests of the borrokyéhe money lendegnd the fruit and
vegetable industry. Prompt paymehosld generate trade confidence and new
business which yields increased cash andvabkes, the prime security factors to
the money lender.” H.RRep. No. 98-543 at 4.

27 The Court notes that it is not clearavhif any, financial statements Crisp
produced to AgriFact during the factoring relationship. ASeftember 14, 2015,
Crisp owed approximately $1,731,588180ts PACA Creditors, including
$1,223,898.50 more than sixty (60ydaverdue, with $633,103.28 more than
ninety (90) days overdue. (SEH.1] at 20-23). It isikely that Crisp’s inability to
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on the record before it, the Court canfiotl that no reasonable juror could
conclude that AgriFact did not know ofetbreach of trust before August 24, 2015.
That is, there is sufficient—albeit scangéwidence to allow a trier of fact to
conclude that AgriFact did not know ofetbreach of trust before August 24, 2015.
The PACA Creditors’ Motion for Partidummary Judgment against AgriFact on
this issue is denied.

The Court finds that AgriFact is requiréo disgorge Trust Assets AgriFact
held after August 24, 2015, vwah consist of (1) uncollected Receivables factored
by Crisp to AgriFact, in the amount of$%812.80, (2) funds AgriFact collected on
the Receivables from Account Debtarsthe amount of $758,974.93, and
(3) funds AgriFact held as the cash &p&” under the Factoring Agreement, in
the amount of $115,265.58. The amount Agdt is required to disgorge may be
reduced by the amount of funds, if alygriFact remitted to Crisp from payments
Account Debtors made, after August 2015, to AgriFact on the Receivables
factored by Crisp. AgriFact required to submit, on or before

September 14, 2017, documents simpthese payments to Crisp.

pay its PACA Creditors would have bempparent long before Crisp closed its
business on August 17, 2015, and likely thitowgf its relationship with AgriFact.
In the First Quarter of 2015, Crisp paste gross loss of $813,445.97, and a net
loss of $1,380,158.60. (Sg&l.1] at 17). In the Second Quarter of 2015, Crisp
posted a gross loss of $202,508.86d a net loss of $775,280.71. Yldlt is not
clear whether this informatiomnas provided to AgriFact.
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[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Market Express, Inc. and Williams
Farms, LLC’s Motion for Joinder in &intiff's Motion for Summary Judgment
[399] isGRANTED.

IT ISFURTHER ORDERED that Classic Harvest's Motions to Strike
[416], [429], and AgriFact'$1otion for Leave to File a Corrected Response to
Plaintiff's Statement of Utontested Fact [426], alEENIED.

IT ISFURTHER ORDERED that AgriFact's Motion for Summary
Judgment [430] iIDENIED.

IT ISFURTHER ORDERED that Classic Harvest's Motion for Partial
Summary Judgment [395] against AgriFaictywhich the Intervening Plaintiffs
join, isGRANTED IN PART. The motion is granted as to Trust Assets AgriFact
held after August 24, 2015, including Re@les, their proceeds, and funds held
as the “reserve” pursuant to the Factoriggeement, and AgriFact is required to
disgorge funds in this amount. The motismenied as to Trust Assets AgriFact
held before August 24, 2015.

IT ISFURTHER ORDERED that, on or befor&eptember 14, 2017,

AgriFact shall file with the Court a docunteshowing, the amount of funds, if any,
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AgriFact remitted to Crisp from payants Account Debtors made, after
August 24, 2015, to AgriFact on the Receivables factored by Crisp.
IT ISFURTHER ORDERED that Classic Harvest's Motion for

Reconsideration [361] of the CaigrSeptember 6, 2016, OrderDENIED AS

MOOT.

SO ORDERED this 7th day of September, 2017.

w Mﬂﬂ-ﬁ L * h"l
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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