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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

ALEX HIGDON,
Plaintiff,
: CIVIL ACTION NO.
V. : 1:15-CV-0287-TWT
JUDGE GAIL S. TUSAN, et al.,
Defendants.
ALEX HIGDON,
Plaintiff,
: CIVIL ACTION NO.
V. : 1:15-CV-3001-TWT

FULTON COUNTY, et al.,
Defendants.

OPINION AND ORDER
|. Background

Proceeding pro se, the Plaintiff has filed several actions in this Court, all
which generally relate tiois divorce/child custody dispute in Fulton County Superiq
Court. This Order concerns two of tleasases, both of which assert claims under 4
U.S.C. § 1983. In Civil Action Numbek:15-CV-0287-TWT (the first case), the
Plaintiff sued Fulton County Superior Codudge Gail S. TusaKrystal M. Moore
(who served as Judge Tusan’s law clerk), Fulton County Superior Court Ju

Bensonetta Tipton Lane, Fulton County Supe@ourt Judge Cynthia Wright, Fulton
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County Superior Court Judgedd Markle, Jennifer Vent (who was Judge Markle’s
law clerk), Fulton County Superior Couliidge Kelly Lee Ellerbe, Beth Baer, (who
was Judge Ellerbe’s law clgr Debra Beacham (who, accardito the Plaintiff, is a
marketing professional), Fulton Counaynd Fulton County Board Chairman John H
Eaves. In Civil Action Number 1:15-G8001-TWT (the second case), the Plaintiff
again sued Judges Tusan and Wright along with Chairman Eaves. Also in the se
suit, the Plaintiff appears to make variaillegations against Fulton County, indicating
that the Plaintiff intends suing Clnaian Eaves in his official capacity.

The Defendants in both cases filed motitmslismiss for a variety of failings
evident in the Plaintiff’s pleadings, and tQisurt granted those motions. The Plaintiff
appealed, and the Eleventh Circuit deteedithat the orders dismissing the two case
contained an insufficient number of sentereed remanded both cases to this Cour
This Court again takes the f@adants’ motions to dismigsto consideration with the
goal of satisfying the apparent requirements of the Eleventh Circuit.

As noted, both cases concern his Fulton County divorce case before Judge T
and other judges. For a short while, thaiftiff had an attorney representing him in
the divorce. Fairly early ithe process, however, thaaitiff took over the case and
represented himself. According to his cdanpts, the Plaintiff haithree children, and

he is convinced that at least two of them suffer from autism and that they req
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medical treatment so thateth can be cured of their autism. The Plaintiff furthe

-

claims that one of his children has been durk appears that the Plaintiff's former
spouse does not believe that the childrenaartistic and/or that the children would
benefit from the treatment that the Plainsiéfeks for them. This Court further takeg

judicial notice of the fact #it legitimate scientific resear has led to the generally-

accepted belief that there currently is no cure for autism. The dispute regarding the

children became the most heated pointaitention in the divorce proceedings.
The 273-page amended complaint i tirst case is an excessively long

description of events and circumstances;imaf which has no discernible connection

to the Plaintiff's claims. The Plaintiff begins by discussing at length the actions taken

by the guardian ad litem appointedrepresent the interests of his children as well as
the actions of his former spouse, his former spouse’s divorce attorney, and

magistrate judge who initially presidemer the divorce case. None of those

individuals is named as a defendant in the Plaintiff's suits. The Plaintiff also proviges

an extended discourse regaiglthe actions of one of Jud@jg@san’s former law clerks
that has nothing to do with the Plaintiff or his divorce action.

When the Plaintiff finally makes his wao discussing the actual Defendants ir
the first case, he claims that Judge Tws@ho was at the time presiding over hig

divorce proceedings, violated his constiatl rights because she would not let him
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fully question withesses during hearings gfnored his arguments and pleadings; sh
would not allow him to make certain arguments; she would not allow him to preg
certain evidence; she failed to sanctios former spouse for failing to arrange for
treatment and testing for the Plaintiff's children despite the fact that the judge

ordered her to do so; she allowed his forsmuse to fail to turn over discovery; she

refused to address the Plaintiff's motidaos contempt; she (or perhaps Judge Lansg

held the Plaintiff in contempt for failing fpay child support despite the fact that the

evidence demonstrated that the Plaintiidismer spouse was lying and that he was nc
behind in child support payments; she violgteticial ethics by discussing the merits

of his case with a television reporter; sleemed a habeas corpus petition which th

Plaintiff filed against his former spouselie frivolous; she refused to recuse herself;

she placed a filing restriction on him whigguired him to get preauthorization beforeg
he could file pleadingsand she improperly transferred the case to another judge
Regarding Defendant Moore (Judge Tus#misclerk) the Plaintiff claims that
Ms. Moore contacted him becsrishe was concerned abibnatunfair manner in which
Judge Tusan had treated him. AccordingédPlaintiff, he hd multiple conversations

with Ms. Moore, at least some of which he recorded. The Plaintiff quotes from

! This Court points out that it is redapparent from reading the various

complaints in this action that the Plafhfiled a great many pleadings in his divorce
action, one of which he describes dsmheas corpus petition against his wife.
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recordings extensively. Inthe quotes, Meore generally saythat Judge Tusan was
biased against the Plaintiff because heade and representing himself and that th
filing restriction that she imposed upon himsakegal. The Plaintiff claims that Ms.

Moore agreed to help him by testifying tum and providing him with evidence, but
she later reneged on that deal.

The Plaintiff created a website, georgiadreview.com, and he put snippets of
his recordings of Ms. Moore on the website. Judge Tusan got wind of this and ca
the Georgia Bureau of Investigation tavkhdt investigate whether Ms. Moore had beer
engaged in wrongdoing with respect to tbawersations. Judge Tusan later directe
the GBI to drop the investigation. Jud@asan then told Ms. Moore to cease he
communications with the Plaintiff and demaddeat she have the recordings removes
from the internet.

At this point Defendant Beacham becameived. The Plaintiff describes Ms.
Beacham in unflattering terms as one wkeks to assist individuals engaged in
domestic litigation by advising them anading them the appropriate attorney.
According to the Plaintiff, Ms. Beacham gotolved with Defendant Moore by trying
to encourage the Plaintiff to remove te&posé” from the internet, and threatened thg
Plaintiff by telling him that if he did not remove the exposé, that Ms. Moore wou

have him prosecuted for harassindhis not at all cleawhat happened next, but Ms.
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Moore appears to have filed charges agairesPlaintiff for harassment in Fulton and

Gwinnett Counties. Those chasgeere dropped. The Plaintiff claims that Ms. Moore

and Ms. Beacham both made defamatoryestants about the Plaintiff. Defendant
Beacham told the media andhets that the Plaintiff had assaulted Defendant Mool
and that the Plaintiff was a “menacing [person] of ill repute.”

Judge Lane, who appearshave inherited the case from Judge Tusan for
while, twice issued an order to incarceraRtaintiff after incorrectly finding that he
had not paid attorneys’ fees and child suppdrhe Plaintiff claims that he filed a
supersedeas and a noticeapipeal to stay the contempt finding, but Judge Lar
ignored it and had him det&id. Judge Lane also impraljyeawarded attorneys’ fees
to the Plaintiff's opponents.

The Plaintiff also asserts various offitcapacity claimagainst the chairman
of the Fulton County Board of Commissioners and the county itself. He clai
generally that the county violated his rights in its failure to properly supervise
guardian ad litem system and the court.

In his prayer for relief in the first casine Plaintiff seeks declaratory relief in
the form of orders that would have théeet of overruling the orders issued by the
Fulton County judges and to recover dgemfor a great variety of constitutional

violations that purportedly interfered with his custody of his children.
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In the complaint in the second case therRifhifirst claims that existence of the
Family Court Division operating as parttbe Fulton County Superior Court violates

the Georgia Constitution. According to tA&intiff, a 1994 amendment to the state

those courts must be of limited durationhe Plaintiff further claims that the most
recent law passed by the state legislatueatang the family court in Fulton County
expired in 2010, and no replacement bill wassea. Rather, the Plaintiff claims, the
Fulton County Superior Coujudges passed a resolution creating a family divisio
within the court subject to the approvaltbe Georgia Supreme Court. The statg
supreme court later approved of the resotucreating the family division. The
Plaintiff asserts that familgourt is not a type ofourt that is permitted under the
Georgia Constitution and that the Fultomp8rior Court judges “usurped” the state
legislature’s authority to create courts of limited jurisdiction.

The Plaintiff next claims that the FdyDivision of the Fulton County Superior
Court violates the rights of litigants because the judges allow matters to “langu
before the courts for years. At certainngej the Plaintiff seems to be promoting the
rights of others similarly situated in class action form. A great deal of his discuss

relates to cases that he was not involved in.
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With respect to his divorce case, the Ri#fiappears to allege that Judge Tusan

failed to rule on motions with ninety days, violating some rule or requirement fo

-

which the Plaintiff fails to provide a citam. The Plaintiff also again discusses his

14

conversations with Ms. Moore, quoting trexorded conversations at length. The
Plaintiff claims that Ms. Moore told hirthat Judge Tusan was “negligent” in her
handling of numerous casesShe gave examples of cases that had a great ma
pending pleadings but where no hearing had bhedh The Plaintiff also revisits his
claim that Judge Tusan imposed improjarg restrictions on him, limiting his ability

to file pleadings.

According to the Plaintiff, Fulton County has a “custom and practice pf

depriving the constitutional rights of Georgitizens by violating judicial recusal and
transfer/case management policies in ordpratect and preserve conflict of interests
related to the personal and political gaih. . . Defendants.” According to the
Plaintiff, judges recuse and transfer casesrder to conceal judicial misconduct.

In his divorce case, the Plaintiff claitigt Judge Tusan failed to recuse when
she should have, and he later complaias §he improperly énsferred her case to
Judge Shoob in violation of an administratrule imposed by the court. After Judge

Tusan transferred the case to Judge Shhatge Shoob transferred the case to Judg

174

Lane. Judge Lane presideder the case even though she had a conflict of intere
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because she had presided over and ruledipgply in the adjudication of Ms. Moore’s
temporary protective order against a forrspouse. Judge Lane then improperly
transferred the case to a judge visiting from Macon.

Concerning Fulton County, the Plaintifagins the county failed to train, track
and discipline judges and shielded judges from accountability for wrongdoing.

[l. Discussion

All Defendants except Ms. Beacham filed mas to dismiss. Inthose motions,
the Defendants point out, and this Court agréesd the Plaintiff has failed to state a
claim for relief against any Defendant. Igimgythe fact that the complaints in both
cases bear all the hallmaidfsa classic shotgun complaiat| of the Defendants other
than Ms. Beacham, Fulton County, and Chamriaves are absolutely immune from
suit. State judges are absolutely immunenfi@bility for their judicial acts._Stump
v. Sparkman435 U.S. 349 (1978). This judicimhmunity also extends to the agentg
and employees of the court, who are erditie “absolute quasi-judicial immunity”
from suit as to those actions taken whibeit employees are engaged in their “duties

that are integrally related to the juditprocess.” Jenkins v. Clerk of Coutb0 Fed.

Appx. 988, 990 (11th Cir. 2005); see afSarroll v. Gross984 F.2d 392 (11th Cir.

1993). All of the Plaintiff’'s claims agaihthe various Fulton @unty judges relate to
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rulings that those judges made or their failure to quickly rule on his motions. Th
are exactly the actions for whigindges are shielded from liability.

In response to the Plaintiff’'s contention that judicial officers are not immu
from claims for declaratory relief, thio@rt points out thatin 1996 Congress amende
42 U.S.C. § 1983 to state that “in any action brought against a judicial officer for
act or omission taken in such officensljcial capacity, injunctive relief shall not be
granted unless a declaratory decree was @dlait declaratory relief was unavailable.”
The Plaintiff makes no allegation regardthg existence (much less the violation) of
a declaratory order, and as the Fulton Cep@uperior Court is court of general
jurisdiction, he cannot claim thdeclaratory relief was unavailable.

Moreover, this Court cannot grant the declaratory retlet the Plaintiff seeks

because it is barrathder the Rooker-Feldmaloctrine. Undethe Rooker—Feldman

doctrine, lower federal courts lack jsdiction to exercise what would amount tg

appellate jurisdiction ovdmal state-court judgments. Nicholson v. Sh&f%38 F.3d

2 In his complaints, the Plaintiff demds declaratory orders that are tog
numerous to list. Each requedtorder would, if grantedijrectly infer the invalidity
of a ruling or order made by a state cqudge. For example, he seeks an orde
“declaring Plaintiffs [sic] right to free uaftered access to filing in the Fulton County
Superior Courtis valid arehforceable.” He also see&in order “declaring the [Judge
Lane]'s August 15, 2014 order of contengstd incarceration on against [sic] the
Plaintiff is void as [Judge] Lane did not hguesdiction to initially file the order, nor
did she have the discretion based on OG3A6-13 to deny his worthy filing of an
Application for Supersedeas and Notice of Intent to Appeal.”
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1266, 1268 (11th Cir. 2009). All of the Plaifis requests for declaratory relief would
require this Court to ruléhat an order of the stateurt was illegal, unconstitutional,

or invalid, which the Rooker-Feldmalwoctrine prohibits.

As to the named law clerks, the only anentioned in the complaints that did
anything to the Plaintiff is Ms. Moore. Nopéthe Plaintiff's allegations against Ms.
Moore that could be even considewrsttionable concerns Ms. Moore acting unde

color of law. _SeéMark v. Borough of Hatbordb1 F.3d 1137, 1150 (3d Cir. 1995)

(“[A]n otherwise private tort is not comited under color of law simply because the
tortfeasor is an employee of the state.Tertainly, it was not a part of her job
description to engage in ex parte discusswiib the Plaintiff. To fall within the

traditional definition of acting under color sifate law, a 8 1983 defendant must “havs
exercised power ‘possessed by virtue afestaw and made possible only because th

wrongdoer is clothed with the authoriy state law.” _Myers v. Bowmary13 F.3d

1319, 1329 (11th Cir. 2013) (quoting West v. Atki#i87 U.S. 42, 49 (1988)). When

she purportedly had him chargeiflwharassment and defamed Hishe likewise was

not engaged in official activity as shenigt officially empowered with the authority

3 To the degree that the Plaintiff migdtate a claim under state law agains
Ms. Moore, this Court points out that, becaalbef the Plaintiff's federal claims fall,
this Court either lacks jurisdiction over any such potential state law claims o
chooses not to exercise supplemental jurisdiction over those claims.
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to arrest. That she reneged on her agezito provide the Plaintiff with discovery
material and to testify for him simplyifato constitute a constitutional violation.

The Plaintiff makes no claims regarding Chairman Eaves in his individd
capacity. The only allegations that couladtbasidered claims agnst Chairman Eaves
in his official capacity (as well as claimsaagst Fulton County) relate to the Plaintiff's
assertions regarding the fact that theifauativision violates the Georgia Constitution
and the claims that Fulton County does noperly control its judges and court systen]
and permits the judges to transfer cases in violation of court rules.

Regarding the Plaintiff’'s claim thateéHfamily division of the Fulton County
Superior Court operates in aitra vires manner, state law violations are not

cognizable under § 1983. SKaight v. Jacobsqr300 F.3d 1272, 1276 (11th Cir.

2002) (“While the violation of state law mayr fpay not) give rise to a state tort claim,
it is not enough by itself to support a claimmder section 1983.”). To the degree thal
this claim could be considered as statingue process violation, the Plaintiff admits
that the Georgia Supreme Cbauthorized the formation dfie family division, and

as a matter of federalism and comity, t@isurt is in no position to “reverse” the
Georgia Supreme Court to conclude thatfdmily division of the Fulton County court
operates in violation of thGeorgia Constitution. Seapra discussion of the Rooker-

Feldmandoctrine.
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This Court further concludes that tR&intiff's novel official capacity claims
asserting a right to recovieased on county officials’ faile to supervise the Superior
Court is merely an attempt to make emd-run around the immunity that protects
judicial officials; allowing such claim® proceed against Fulton County would havg
the effect of eliminating judicial immunity.

Finally, this Court has analyzed the Rt#F’'s claims against Ms. Beacham. She

is not a state official. Sdaullman v. Graddick739 F.2d 553, 561 (11th Cir. 1984) (to

successfully state a § 1983 claim, the pl#intust allege that the conduct complained
of was committed by a person acting under color of state law). While a priv
individual who conspires with a state official can be subject to § 1983 liability, 3

NAACP v. Hunt 891 F.2d 1555, 1563 (11th Cir. 1990), the Plaintiff's allegations th

Ms. Beacham conspired with Ms. Moore faildstablish a claim because this Cour
has determined that Ms. Moore’s potentialgtionable interactions with the Plaintiff
were not part of her official duties, andegations that a privatparty has conspired

with a person acting in a private eaity does not state a claim under 8 1983

Hendrickson v. Cervone-- Fed. Appx. ---, 2016 WB349200 at *6 (11th Cir. Sept.

26, 2016).
Admittedly, as Ms. Beacham has not egped in this action and has filed no

motion to dismiss, this Court has no basis upon which to dismiss the Plaintiff's clal
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against her. However, thi®oGrt further notes that, in vialion of Federal Rule 4(1)(1),
the Plaintiff has failed to file a proof gkrvice demonstraiy that Ms. Beacham has
been properly served with process. Acaogtl, unless the Plaintiff can demonstrate
that he has properly served Ms. Beachamiwitl20 days of filing his complaint, this
Court shall dismiss Ms. Beacham fronmstaction pursuant to Rule 4(m).

In summary, this Court concludes thag fRlaintiff has failed to state a claim

against all Defendants. In its opinion remdang these cases back to this Court, th

D

Eleventh Circuit mentioned thgt] district court’s discetion to dismiss a complaint
without leave to amend is ‘severely restied,” [Doc. 36 at 7], possibly implying that
this Court should consider permitting the Plaintiff to amend his complaint prior|to
dismissing his claims. “While a pro se laigt must generally bgiven an opportunity
to amend his complaint, a . . . court need not allow any . . . amendment [that] would

be futile.” Lee v. Alachua Cty., F461 Fed. Appx. 859, 86Q1th Cir. 2012). “Leave

to amend a complaint is futile when thergaaint as amended would still be properly
dismissed.” Id. Having carefully considered th#aintiff's factual allegations, this
Court cannot discern how aaynendment could possibly esliah a viable basis for
relief. This Court thus concludes treat amendment would be futile and leave to

amend is denied.
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I11. Conclusion

As discussed, this Court concludes tihat Plaintiff has failed to state a claim
for relief. The Defendantshotions to dismiss are agaBRANTED and the above-
styled cases are agdd SMISSED, with the exception othe claims against Ms.
Beacham. With respect to the clailmgainst Ms. Beacham, the Plaintiff is
DIRECTED to file with the Clerk, within oneveek of the date of this Order, an
affidavit of service demonstting that Ms. Beacham hasdn properly served. If the
Plaintiff fails to file a proof of service #hin one week, the Plaiiff’'s claims against
Ms. Beacham arBlI SMISSED.

SO ORDERED, this 10 day of February, 2017.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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