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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

HCC INSURANCE HOLDINGS,
INC.,

Plaintiff,
V. 1:15-cv-3262-WSD

VALDA FLOWERS, CREATIVE
RISK UNDERWRITERS, LLC,
MICHAEL REMEIKA,

Defendant.

OPINION AND ORDER

This matter is before the Court onfBedants Valda Flowers (“Flowers”),
Creative Risk Underwriters, LLC (“CRU;’and Michael Remeika’s (“Remeika”)
(collectively, “Defendants”) Motion foSummary Judgment [87].
|.  BACKGROUND'

This case arises out Bfowers’ and Remeika’s resignation from non-party

HCC Life Insurance Company (“HCC kif) and their operation of a competing

! Because the issues aevldence presented in Plaintiff HCC Holdings, Inc.’s

(“HCC”) Motion for Sanctiongor Spoliation [85] are releant to the matters the
Court must consider with respectDefendants’ Motion for Summary Judgment,
the Court here relies, in part, on the stagatrof facts set forth in the Court’s Order
[121] on HCC'’s sanctions motion.
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business, CRU. On Septbar 16, 2015, HCC Insurance Holdings, Inc. (‘HCC”)
initiated this action, claiming that Flowers, at the direction of Remeika,
misappropriated HCC's trade secretestablish CRU and compete with HCC.
HCC claims Flowers engageén a variety activities that indicate that she
misappropriated HCC'sade secrets.

A. Flowers’ Activity

1. Email Activity

On August 11, 2015, 8,683 emails from Flowers’ HCC Life email account
were moved to her H: Drive on HCC'’s netk. 1,384 of those emails were then
deleted. HCC claims thictivity was suspicious, including because Flowers had
never moved emails to her H: Dribefore, her email box was not close to
capacity, and she deleted emails froims #mail box on the same day. HCC's
former employee, Shalla Miga, testified that she help&tbwers move the emails
after Flowers asked her to help clearhep inbox, and she asked to be shown how
to create folders to savelevant emails.

2. Hot Sheet Activity

On August 12, 2015, Flowers copitdher H: Drive on HCC’s network
around 500 “Hot Sheets” from HCC Ligeunderwriting drive. She then

transferred them to the loc@t Drive of her HCC computer. Hot Sheets are excel



spreadsheets that list prospective new business and existing policies up for
renewal. HCC claims Flowers’ activity wauspicious because it was not part of
her job duties to update all of HCCHot Sheets, and because, prior to
August 12, 2015, Flowers only had four HBlteet folders located in the C: Drive
of her HCC computer. Defendants ataithat updating Hot Sheets was part of
Flowers’ regular job duties, and notathon the same day the Hot Sheets were
moved, Flowers received an email redingsthat all Hot Sheets be updated.
Defendants also note that Flowers’ higtof working with Hot Sheets shows she
often copied them to héocal HCC computer.

On August 20, 2015, the night befaiee resigned, Flosvs deleted over 500
Hot Sheets from the C: Drive of her HCOwouter. HCC claims this activity is
suspicious because a foreneview of Flowers’ past practices showed no
evidence of any other mass deletions of doents. Defendants note that all of the
“deleted” Hot Sheets were the recycle bin of Flowers’ HCC laptop, and that
HCC had the ability to retrieve the files.

3. Return of HCC Computer

On Friday, August 21, 2015, Flowarsailed her resigtian letter to her
supervisor at HCC Life. That afternrgdHCC Life’s Huma Resources Manager,

Tim Swoger, called Flowers three tintesrequest that she return her HCC



computer. Flowers returndeer computer around 4:15 p.m. that day, after asking
Mr. Swoger whether she could keep R&C computer over the weekend. HCC
claims this activity was suspiciousgcloding because Flowers logged into HCC
Life’s networks remotely after 10 p.nie night before she resigned, and again
throughout the day of her resignatiddCC contends that Flowers was attempting
to access the HCC network to complieéz expense repotigcause she had
$41,272.00 in reimbursable expenaes had not submittezh expense report
since June 2015.

B. CRU

A few weeks before they both resigh&lowers told Remeika “she was
thinking of becoming an W driver” and she “expss[ed] that she was unhappy”
with her employment at HCC. (Remeik&p. [93.3] at 3@3-18). During that
same conversation, Remeika told Flosvee was thinking of starting his own
company, and Flowers said she woliké to join him if he did. (Idat 30:19-
31:24). Though Remeika also stated thattwo of them “talked about being
partners[,]” (Id.at 32:19), the context of Remeika’'s testimony is clear that Flowers
initiated the idea of joining Remeika. dwers testified that she told Remeika she

was dissatisfied with her job at HCC. dfalers Dep. [87.7] &86:6-37:23). She

told him that she “wanted to drive for &lbor somebody like that. | was ready to



quit.” (Id. at 38:6-7). Remeika “told [her] hveas thinking about doing something
else and would | want to lzepartner. We were thinkingpout being partners. But
we had—I had talked about leaving [HC{e] for—on and off for a couple of
years.” (Id.at 38:11-16). Flowers testified tharior to the conversation, she had
sent out résumeés, and hedésumeé posted on Career Builder for “forever.” kd.
38:19-23). On August 3, 2015, a few weddefore the two segned, Remeika and
Flowers set up CRU. The two researchelviability of starting CRU “on [their]
own time.” (Remeika Decl. [87.4] {.2)Their activities included creating a
business plan, discussing potentiahders, estimating operating expenses,
answering questionnaires needed to okapioroval from carriers to use their paper
for CRU, creating a list of CRU’s negdand setting up a domain name. (See
[93.2] 19 32-39). On August 22016, Flowers and Remeika resigfied.

CRU competes with HCC. A JuBR015 CRU strategy document states that
CRU'’s strategy was to “cherry-pick” aamats from HCC. HCC claims that CRU
(1) was formed from the ground up in apgmately two months, and “stole” its
first account from HCC one month afiRemeika and Flowers resigned; and

(2) HCC subsequently stole seventeen (dner HCC Life accounts within the

2 On August 25, 2015, Remeika deekihHCC Life’s request that he
reconsider his resignatiorfRemeika Dep32:22-33:2).



first five months of CRU’s existence. Kontends that it is “inconceivable, in
an industry with high barriers to entthat a small, stanp company could have
had such immediate success without usin@Ct¢Grade secrets.([93] at 9).

C. Mr. Flowers

Flowers’ husband, Jeff Flowers, is @xperienced IT professional with 35
years of experience, and he assi€E&J with IT matters. HCC claims
Mr. Flowers helped Flowers misappraig HCC trade secset HCC claims
Mr. Flowers “could have utitied several methods to tedar HCC's trade secrets
to [Flowers’] personatievices without leaving any evidence on her HCC
computer,” including by using Gmail, usiitrix, or by imaging the hard drive of
Flowers’ HCC computer.

D. Allegedly Destroyed Evidence

HCC claims that, after receiving the lawtspapers in this case, and after the
Court ordered Flowers to produlser personal computer, Defendants
destroyed: (1) data on Flowers’ persdagtop; and (2) a thumb drive that was
plugged into Flowers’ personal mputer on September 20, 2015 (“Thumb

Drive”).



1. Thumb Drive

Mr. Flowers claims he insed his personal Thumb Drive on
September 20, 2015 to back up data on Elsiypersonal laptop, that the Thumb
Drive was corrupted and did not work,dathat he therefore threw it away.
Mr. Flowers tried to plug the Thumb Driveto the laptop twice, but the computer
did not appear to recognize the Thumb Brséimce he did not see an auto-popup or
auto-play message. Mr. Flens believed the Thumb Dewvas defective, and he
discarded the Thumb Drive the same tgyhrowing it into the trash. HCC
contends Mr. Flowers’ claim is contradicted by Defendants’ own computer
forensic expert, who confirmed thateteecond time Mr. Flowers inserted the
thumb drive, it worked properly. Thsecond time Mr. Flowers plugged it in, he
removed it after 38 seconds. Two days later, on September 22, 2015, Mr. Flowers
used a different thumb drive to copy iTunes and photograph folders that he claims
he intended to copy dBeptember 20, 2015.

2. Personal Computer

On September 19, 2015, and agairbeptember 22, 2015, the day after the
Court ordered Flowers to produce her personal computer, the computer wiping
program CCleaner was manually run on Féosi personal laptop. CCleaner is a

program that can be used to cleanrégstry of a computer, which becomes



corrupted during updates to the comput€he parties disagree how often the
CCleaner program was run manually, witefendants contending it had been run
manually at least fifteen (15) times)daHCC claiming the program had only been
run manually once before in September 20HEC also claims the program was
run a total of eleven times from Septaen 19 through September 22, whereas it
had previously only been run a totalfotir times. During the time period of
September 19 through Septeen 22, 2015, the laptop had a “blue screen” crash,
and there was an updatewwbndows and/or the iTunes program. Mr. Flowers
claims he ran the CCleaner registry clegrfunction to get the laptop to properly
run. Defendants claim the laptop is astable machine that frequently crashes,
and was originally purchaden 2008. Because of itswreliability, Defendants
claim they use it mostly tstore Flowers’ iTunes accouamd photograph folders.
HCC claims that, on September 2P15, a program called Defraggler was
run on the laptop. Defraggler is a pragrthat overwrites deleted files in
unallocated space on a computer’s tdmde. Mr. Flowers used Defraggler
routinely on the laptop for maintenancada@efendants contend that the last time
Defraggler was used on thetap was on June 9, 2015, months before the events

relevant to this action.



On September 24, 2015, the dayobe Flowers turned her personal
computer over to Greg Freemyer, the neutral forensic examiner jointly selected by
the parties (“Neutral”), @arogram called WinUndelete, vwdh is used to recover
deleted files, wasun on her personal computer. HCC claims Mr. Flowers used
WinUndelete to confirm thdite had destroyed evidencklr. Flowers claims he
ran the program off of his work thumb drive to familiarize himself with it for
future use for work purposes.

E. Discovery and Forensic Examinations

During discovery, Flowers turnexer all of her personal and work
computers, electronic storage deviaasail accounts and cloud storage accounts
to the Neutral. After running extensigearches over severaéeks, the Neutral
did not locate any HCC confideal information or trade seets. The parties then
sent all of the data collected by the Nalito each party’s respective forensic
expert. HCC's forensic expert, DarR®ose, did not identify any document,
information, files, or other da taken from HCC by Flowers.

HCC subpoenaed Google, Microsoft, and Citrix to produce emails and
documents from Flowers’, Remeika'si\caMr. Flowers’ accounts from May 2015
through November 2015, and deposed s#weitnesses, including Mr. Flowers

and his son. HCC has not presentedangtence that HCC’s Hot Sheets or other



sensitive information were resident on aigctronic device or storage medium in
Flowers’ custody, possession, or contriblclaims that Defendants “were able to
effectively cover their tracks to makdantpossible to determine exactly what HCC
information they misapproptied.” ([93] at 1-2).

F.  Business Confidentiality Policy

HCC claims Flowers breached Bsisiness Confidentiality Policy
(“Policy”). The Policy defines “Confiential Information” to include “all
information relating to [HCC] or its opdrans which is not generally known to
people that are not employees of, or othee associated with, [HCC] whether or
not designated as confidential.” ([93di]20). The Policy does not include a time
limitation.

G. Procedural History

On September 16, 2015, HCC filed@smplaint. On June 30, 2016, HCC
filed its Revised Second Amended Complig88] (‘“RSAC”). Init, HCC asserts
the following claims: (1) misappropriationétheft of trade secrets, in violation
of the Georgia Trade Secrést, O.C.G.A. § 10-1-760, eteq.(*GTSA");

(2) breach of contract; (3) tortious intadace with contrac{4) violation of the
Computer Fraud and Abuse Act, 18 U.S.C. § 1036eei(“CFAA”"); (5) breach

of fiduciary duty; and (6) attorneyges under O.C.G.A. § 13-6-11.
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On July 29, 2016, HCC filed its Motion for Sanctions for Spoliation, seeking
an adverse inference against Defendantthiir alleged destruction of electronic
evidence. On July 29, 2016, Defent&afiled their Motion for Summary
Judgment.

On January 30, 2017, the Cowssued an order [121] denying HCC's
Motion for Sanctions for Spoliation. €Court found that “HCC’s Motion is
based on a series of events it casts as suspicious, but HCC offers only bare
speculation that any of its trade secretstber data were adlly transferred from
HCC Life’s systems to Flowergersonal laptop.” ([121] at 12).

[I. DISCUSSION

A. Legal Standard

Summary judgment is appropriate wéhe pleadings, the discovery and
disclosure materials on filand any affidavits show th#tere is no genuine issue
as to any material fachd that the moving party is &thed to judgment as a matter
of law. Sedred. R. Civ. P. 56. The pgrseeking summary judgment bears the
burden of demonstrating the absence ofrauges dispute as to any material fact.

Herzog v. Castle Rock Entm’193 F.3d 1241, 1246 (11@ir. 1999). Once the

moving party has met this burden, the nonmoving party must demonstrate that

summary judgment is inappropriate by designating specific facts showing a

11



genuine issue for trial. _GrahamState Farm Mut. Ins. Cdl93 F.3d 1274, 1282

(11th Cir. 1999). The nonmoving partye®d not present evidence in a form
necessary for admission at trial; howevhe may not merely rest on his
pleadings.”_ld.

“At the summary judgment stage, facts must be viewed in the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those

facts.” Scott v. Harris550 U.S. 372, 380 (2007). Where the record tells two

different stories, one blatantly contretid by the evidence, the Court is not
required to adopt that version of thetawhen ruling on summary judgment. Id.
“[C]redibility determinations, the wghing of evidence, and the drawing of
inferences from the facts are the ftioo of the jury . . . .”_Grahanmi93 F.3d at
1282. “If the record presents factual issube court must not decide them; it must
deny the motion and proceed to trial.” Herz®§3 F.3d at 1246. The party
opposing summary judgment “must do morartlsimply show that there is some
metaphysical doubt as to the material facts.. Where the record taken as a whole
could not lead a rational trier of factfiad for the nonmoving party, there is no

genuine issue for trial.””_Scqtb50 U.S. at 380 (quoting Matsushita Elec. Indus.

Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986 A party is entitled

to summary judgment if “the facts and irdaces point overwhelmingly in favor of

12



the moving party, such that reasongi@®ple could not arrive at a contrary

verdict.” Miller v. Kenworth of Dothan, In¢.277 F.3d 1269, 1275 (11th Cir.

2002) (quotations omitted).

B. Analysis
1. GTSA Claim

HCC claims Defendants misappropriateatie secrets, in violation of the
GTSA. The GTSA “provides that agphtiff may recover damages for the
misappropriation of trade secrets upon pitbat (1) it possessed a trade secret,

and (2) the opposing party misappropriatgf’ Diamond Power Intern., Inc.

v. Davidson 540 F. Supp. 2d 1322, 1332 (N.D. Ga. 2007) (citing O.C.G.A. § 10-1-

763; Capital Asset Research Corp. v. Finned&0 F.3d 683, 685 (11th

Cir.1998); Camp Creek Hosp. Innscliv. Sheraton Franchise Cqrfp39 F.3d

1396, 1410 (11th Cir.1998)); see alditb, Rogal & Hamilton Co. of Atlanta, Inc.

v. Holley, 644 S.E.2d 862, 867 & Ct. App. 2007).

a) Whether the Hot Sheetaire Trade Secrets

Defendants argue that HCC fails tepent evidence &how that the Hot
Sheets qualify as trade secrets undeGh8A. Whether information deserves

protection as a trade secret question of factDiamond Power Int’l, Inc.

v. Davidson 540 F. Supp. 2d 1322, 1332 (N®a. 2007) (citing Insight Tech.,

13



Inc. v. FreightCheck, LLC633 S.E.2d 373, 380 (Ga. @ipp. 2006)). To prove

the existence of a tradecret, the plaintiff must show that it possessed
information—which may include technicat nontechnical data, financial plans,
customer lists, a product design, oogquct plans—that derives economic value
from not being generally known or readilycagtainable to others, and that “is the
subject of efforts that are reasonabier the circumstances to maintain its
secrecy.” O.C.G.A. 8§ 10-1-761(4).

HCC represents that the trade secretlaims were misappropriated were
“the more than 500 Hot Sheets Flowersmsaiously copied on August 12, 2015.”
([93] at 11). Defendantsrgue, among other things, that the Hot Sheets are not
trade secrets because HCC did not takeoresdse efforts to matain their secrecy.
To support their argument, Defendantsgant the following evidence: HCC did
not mark the Hot Sheets as confidential;Gdoes not require its employees in the
underwriting or marketing departmentssign a non-disclosure agreement; HCC
does not prohibit the deletion of Hot Sheets; HCC does not prohibit moving Hot
Sheets between various drives on HCC’s computers; HCC'’s underwriters have
printed out Hot Sheets, and they werehatized to access the Hot Sheets remotely
on their personal computers; HCC does require its producers to sign non-

disclosure agreements regarding thefentiality of HCC information provided

14



to them; HCC's security policies do reyecifically reference the Hot Sheets or
create protocols for their security; eviough HCC's data classification system
had the ability to track whether an empeycopied files like Hot Sheets, HCC did
not have that function turned on. BG@rgues that its Business Confidentiality
Policy and Enterprise Informatiore&urity Acceptable Use Policy prohibit
unauthorized access, used disclosure of confidential informatidrit also notes
that it protects its trade secrets throwgmputer security measures and limiting
access to servers and trade secret deatsrto certain designated employees.

The facts here are similto those in Diamond Powetn Diamond Power

the Court considered whether the plairtifok reasonable efforts to maintain the
secrecy of an electronic document (theftivare Book™) that contained a list of
parts and raw materials used in its equepin The Court summarized the facts as
follows:

Defendants contend that the HardwBomk file is not a trade secret
under the GTSA because DiamondmMeo failed to take reasonable
efforts to maintain its secrecy. like [other files . . .] which were
secured on Diamond Power’s Oracléwmrk and only accessible to
select Diamond Power employegko were issued additional
passwords—the HardwaBook file was aailable on Diamond
Power’s P-Drive and thus accdsdsito any of the many Diamond

3 Defendants note that HCC fails tepent any evidenceahthe Acceptable

Use Policy was ever issued to ocea/ed by Remeika or Flowers.
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Power employees who had compuwecess. Furthermore, the
Hardware Book file wasot marked confidential, and Diamond Power
did not promulgate any specific policy to restrict or track the use of
the Hardware Book file by empjees. Nor did Diamond Power
prevent its employees, such as Davidson, from transferring the
Hardware Book file to a compact portable disk or to their home
computers. It was thus posglibr any Diamond Power employee to
retain the Hardware File on a pansl computer for an indefinite
period of time during their employment.

Diamond Power540 F. Supp. 2d at 1334-35. The Court found that requiring

employees to sign a general confidentyadigreement does not alone demonstrate

that efforts to maintainexrecy were reasonable. &1.1335 (citing Equifax Servs.,

Inc. v. Examination Mgmt. Servs., In@d53 S.E.2d 488, 493 (Ga. Ct. App. 1994)).

The Court concluded that Diamond Powerffois to maintain the secrecy of the
Hardware Book file were noeasonable as a matter of law.

As in Diamond PoweHCC does not present any evidence that it:

(1) labeled the Hot Sheets confidential or otherwise communicated the
confidentiality of the Hot Sheets ditgcto its employees; (2) directed its
employees to maintain the secrecyhw file other than through a general
confidentiality agreement that did r@tpressly mention the Hot Sheets; or

(3) tracked the use of Hot Sheets. The €onds that HCC did not, as a matter of
law, take reasonable effotts maintain the security dhe Hot Sheets. HCC thus

cannot establish that its Hot Sheets atéled to protection as trade secrets under

16



the GTSA. Accordingly, Defendantslotion for Summary Judgment is granted
on HCC’s GTSA claim.

b)  Whether the Hot Sheets were Misappropriated

Even if HCC could show the Hot Sheatg trade secretBlCC also fails to
present evidence to show thetFgheets were misappropriated.
“Misappropriation” means:

(A) Acquisition of a trade secret ahother by a person who knows or
has reason to know that the teagkecret was acquired by improper
means; or

(B) Disclosure or use of a tradecset of another without express or
implied consent by a person who:

(i) Used improper means to acqukieowledge of a trade secret;

(ii) At the time of disclosure or use, knew or had reason to
know that knowledge of thtrade secret was:

(I) Derived from or through a person who had utilized
improper means to acquire it;

(I1) Acquired under circumstances giving rise to a duty to
maintain its secrecy or limit its use; or

(111) Derived from or throuf a person who owed a duty
to the person seeking relief neaintain its secrecy or
limit its use; or

(iif) Before a material change pbsition, knew or had reason to

know that it was a trade seceetd that knowledge of it had
been acquired by accident or mistake.

17



0O.C.G.A. 8§ 10-1-761. For purposessobsection (A), the statute defines
“improper means” as “theft, bribery, mggresentation, breach or inducement of a
breach of a confidential relationship or atlheity to maintainecrecy or limit use,

or espionage through electronic onet means.” O.C.G.A 10-1-761(1).
“Acquisition,” “disclosure,” or “use” ofa trade secret is a question of fact.

Diamond Power540 F. Supp. 2d at 1292 n.6 (citing Outside Carpets, Inc. v. Indus.

Rug Co, 185 S.E.2d 65, 68 (Ga. 1971)).

With respect to subsection (A)—ether Defendants improperly acquired
trade secrets—as described in furtheritietahe Court’s January 30, 2017, order,
HCC presents only speculative circumsi@revidence that Flowers actually
transferred any HCC documntsrio her personal computer. To support that a
defendant misappropriated a trade sea plaintiff may use circumstantial

evidence._Segéronitec, Inc. v. Shealyb47 S.E.2d 749, 758 (Ga. Ct. App. 2001),

overruled on other grounds BVilliams Gen. Corp. v. Stoné14 S.E.2d 758 (Ga.

2005). “In ruling on a motion for summanydgment, a finding of fact that may be
inferred from, but is not demanded byccimstantial evidence has no probative
value against positive and uncontradicéxidence that no such fact exists,
provided that the circumstantial evidence may be construed consistently with the

direct evidence.”_White \Shamrock Bldg. Sys., Ind669 S.E.2d 168, 173 (Ga.

18



Ct. App. 2008) (quoting Firgfitizens Bank of Clayton Cty. v. All-Lift of Ga.,

Inc., 555 S.E.2d 1, 3 (Ga. CApp. 2001)); see algoontract Furniture Refinishing

& Maint. Corp. of Ga. v. Remanufacturing & Design Grp., LIA30 S.E.2d 708,

714 (Ga. Ct. App. 2012) (“[W]hile [thplaintiff] has produced strong
circumstantial evidence that [the defendandly have used or disclosed its alleged
trade secrets, this evidensealso consistent with é¢hdirect evidence that [the
defendant] did not in fact do so0.”). In otheords, to create @iable issue in the
face of direct evidence thdte defendant did not use disclose trade secrets, a
plaintiff must present circumstantial evidenthat demands an inference that trade
secrets were used or disclosed. Our@iradopts the same analytical approach.

SeePurchasing Power, LLC Bluestem Brands, Inc22 F. Supp. 3d 1305, 1316

(N.D. Ga. 2014), vadad on other ground$-eb. 2, 2015) (citing Penalty Kick

Magmt. Ltd. V. Coca Cola Cp318 F.3d 1284, 1296 (11@ir. 2003)). Allowing

circumstantial evidence of acquisition oeus a trade secré&b defeat direct
evidence of non-acquisition or use offered by the defendant would operate to shift
to the defendant the burden to prove itwid acquire or use the trade secrets. See

id. (citing Penalty Kick318 F.3d at 1296). Such a burden shift is improper. It

always is the plaintiff’'s burden to prowus claims, and if the circumstantial

evidence is consistent with the defendant’s direct evidence—that is, if it does not
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contradict the direct evidence—therensdispute of fact sufficient to deny the

defendant a grant of summary judgment.(&iting Penalty Kick 318 F.3d at
1296).

Defendants present direct evidenoeluding the deposition testimony of
Flowers and Mr. Flowers, that Defendadid not transfer any HCC documents to
Flowers’ personal computer. As dissed in further detail in the Court’s
January 30, 2017, order, this evidenceug®rted by the forensic examinations of
the computer conducted by K@CDefendants, and the Meal that did not show
the presence of any HCC documents daaa Flowers’ computer. While HCC
presents circumstantial evidence that Fdosvor Mr. Flowers may have transferred
documents to Flowers’ home computer, theli@nce that a transfer occurred is not
“demanded by” the circunmesttial evidence. Seé&/hite, 669 S.E.2d at 173.

HCC'’s circumstantial evidence of “quisious” activities is consistent with
Flowers’ direct evidence that she did t@insfer any documents from HCC to her
personal computer. The Court finds HC@sféo present evidence sufficient to
create an issue of materfakt as to whether Defendants acquired HCC's trade

secrets by improper meahs.

4 Even if HCC could show Flowersatrsferred Hot Sheets to her personal

computer, HCC’s underwriters are autlaed to access Hot Sheets remotely on
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Turning to subsection (B)—whether feadants disclosed or used any of
HCC's trade secrets—HCC alpoesents only circumstaal evidence. HCC relies
upon the following circumstantial evidentmeshow that Defendants disclosed or
used HCC's trade secrets:

1. CRU was formed from the ground up in approximately two months,
and “stole” its first account frorHCC one month after Remeika and
Flowers resigned.

2. Within the first five months of CRU’s existence, CRU “stole” 17
former HCC Life accounts.

3.  AJduly 2015 CRU strategy documestaited that CRU'’s strategy was
to “cherry-pick” acounts from HCC.

Defendants present the following direatlecircumstantial evidence to show they

did not use or disclose HCC's trade secrets:

their personal computers to the exterthatized and necessary to fulfill their
assigned job duties. (S&trusz Dep. [87.11] 131:2-8uebke Decl. [94.6] 1 5).
HCC does not appear to contend thaaadfer occurred after Flowers terminated
her employment and it does not otherwssesent evidence that Flowers was not
authorized to transfer Hot Sheets when she allegedly didClssmence Med.
Prods., Inc. v. Quinnl:11-cv-1366-CAP, 2015 W12532179, at *6 (N.D. Ga.
Aug. 5, 2015) (denying summary judgment where defendant allegedly
misappropriated emails after defendant teated his relationship with plaintiffs);
Putters v. Rmax Operating, LL®lo. 1:13-cv-3382-TWT, 2014 WL 1466902
(N.D. Ga. Apr. 15, 2014) (employee did ramtquire trade secrets using improper
means because he did not gain knowleafggny new trade secrets following his
resignation).
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1. Flowers, Remeika, and Mr. Flowedestified at their depositions that
they did not misappropriate any tragkrrets. Remeika testified that
he acquired business from HCC'’s fantlients, which he knew from
his work at HCC, based on the strength of CRU'’s proposals and
because the clients were unhappy with HCC's claims handling.

2. Daniel Strusz, HCC Life’s CEO, tefsed that he could not explain
how any former HCC customers westelen by CRU and that he did
not know what trade secrets or confidential information were
allegedly stolen_(seBtrusz Dep. [934] at 93:3-95:1).

3. Marilynn E. Schafer, founder of LifewdHealth Plans, stated that she
had a longstanding working relatidmg with Remeika and found him
to be knowledgeable, trustworthy, and extremely responsive. She
stated that she recommended todient, MedSide Corporation, that
it obtain medical stop loss coverattpeough CRU rather than HCC
based upon CRU'’s proposal, the repiotaof its carrier, and her high
regard for Remeika and his expegtia medical stop loss issues. She
stated that neither Remeika rasry other CRU employee mentioned
to her anything regarding HCCfeis tier rating for MedSide.
(Schafer Decl. [87.6]).

4. J. Wayne Kempton, CEO of tikeempton Group Administrators
(“KGA"), stated that he had a longsding working riationship with
Remeika. He stated that, whiea learned Remeika started CRU, he
asked to send requests for props$alCRU to provide medical stop
loss coverage to the goyer groups whose plans KGA administered.
He made the requelsased on his concernsgarding HCC Life’s
business and his prior workingagonship with Mr. Remeika.
(Kempton Decl. [87.5]).

The Court finds that, whilelCC presents some cinmstantial evidence that
Defendants may have useddisclosed its alleged trade secrets to acquire
customers from HCC, the evidence is also consistghtDefendants’ unequivocal

direct evidence, including from custormexcquired, that Defendants did not use

22



HCC trade secret information to do so. Defendants’ testimony is supported by
evidence showing that HCC's formdrenits decided to do business with CRU
based upon their longstanding working tielaships with Remeika. The type of
evidence HCC presents ieteame type of evidence oweuld expect whenever a
former employee starts a coatmg company. Particularkyhere, as here, former
employees have expertisedarelationships with cliesf some clients are bound to
move their business to the competing camp That CRU, a company formed to
compete with HCC, had a strategy to “cheprgk” HCC'’s clients, is not surprising
or inherently suspect. In short, HCC’s circumstantial evidence, in the face of
direct evidence that Defendants did nat 6§CC'’s trade secrets, does not create a
genuine issue of material fact whetherfémelants used HCC's trade secrets. See

Contract Furniture730 S.E.2d at 714-15; see al¥achovia Ins. Servs. v. Fallpn

682 S.E.2d 657 (Ga. Ct.ph. 2009) (former emplae entitled to summary
judgment on misappropriation of trade ssrclaims where record contained no
evidence showing that former employesed alleged trade secrets in his

subsequent competing businessar&ate Software Int'l v. Rumpd82 S.E.2d 498

(Ga. Ct. App. 1997) (affirming granf summary judgment because record
contained no evidence that defendant “dbtyarovided source code to [plaintiff’s

client] or any other person”); dHilb, 644 S.E.2d 862 (finding issue of fact
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regarding misappropriation because formemployee admitted using trade secret

information after his resignationpeGiorgio v. Megabyte Int'1468 S.E.2d 367
(Ga. 1996) (finding issues of fact ongappropriation where employer received
complaints from top customers, who abulot be identified through phone books
or commercial lists, about fimer employee’s activities).

Even if HCC could establish that the Hot Sheets are trade secrets,
Defendants are entitled to summargigment on HCC’s GTSA claim.

2. Breach of Contract

HCC claims Flowers breached thedhess Confidentiality Policy that she
signed on April 24, 2007, by “usirand disclosing HCC's confidential
information.” (RSAC 1 71-73).The Court already has found HCC failed to
present evidence to create ialbte issue whether Flowers used or disclosed the Hot
Sheets, and HCC's breach of contreaim also fails.

Even if HCC showed that Floweused or disclosed the Hot Sheets in

violation of the Policy, the nondisclaguobligation is unenforceable under

> The Policy prohibits employees fronsdussing or disclosing “Confidential

Information” to anyone outside the conmyaor using the information to benefit
anyone or any entity besides HC(93.5] at 20). The Policy defines
“Confidential Information” to include ‘fhinformation relating to [HCC] or its
operations which is not geradly known to people that are not employees of, or
otherwise associated with, [HCC] whetloemot designated as confidential.” {ld.
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Georgia law. Georgia is one of the verwfstates that has a public policy that has

historically disfavored restrictive covenafitSee generallyCarson v. Obor

Holding Co., LLG 734 S.E.2d 477 (Ga. Ct. App. 201Z}eorgia Courts have held

that nondisclosure agreements containing restrictions exceeding two years
following a contract’s termination agenerally unreasonable and unenforceable

when information that is not aatle secret is at issue. S&egler v. C & Z, Ing.

575 S.E.2d 915 (Ga. Ct. App003) (“A nondisclosure clauseith no time limit is
unenforceable as to information thahst a trade secret.”); Cox v. Altus

Healthcare and Hospice, In@06 S.E.2d 660, 664 (Ga. Ct. App. 2011)

(“[NJondisclosure provisions in the forend the agreement are unenforceable on
their face because they aret limited in time.”).
The Policy does not contain a time ilipand thus is unenforceable as to

information that is not a trade secret. 8keHaving found that the Hot Sheets are

° In November 2010, Georgia vaseaspproved a consttional amendment

that substantially altered Georgia’s pulgalicy on restrictive covenants. As a
result of the constitutional amendment,0@pa enacted new statutory provisions
governing restrictive covenants@mployment contracts. S€eC.G.A. § 13-8-50,
et seq. Georgia law provides that thewnéaw “shall not apply in actions
determining the enforceability of restiwe covenants entered into before” the
ratification of the constitutional amendnterCarson v. Obor Holding Co., LLC
734 S.E.2d 477, 480 n.1 (Gat. App. 2012). For preatification contracts,
Georgia courts will “apply the law of regttive covenants ai$ existed before
[ratification].” Id. (citation omitted). The Policy, signed in 2007, is a
pre-ratification contract.
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not trade secrets because HCC failed toregasonable efforts to maintain their
secrecy, Defendants are entitledstonmary judgment on HCC's breach of
contract claim.

3. Tortious Interference with Contract

HCC claims CRU and Remeika interfdreith the contractual obligations
Flowers owed to HCC by causing Flowdo misappropriate HCC’s confidential
and trade secret information. (RSAC 9).780 prevail on a claim of tortious
interference with contractueelations under Georgiaug HCC must show that
CRU and Remeika:

(1) acted improperly and withoutipitege, (2) purposely and with

malice with the intent to injure, (8)duced a third party or parties not

to enter into or continue a buosss relationshigvith [HCC], and

(4) for which [HCC]suffered some financial injury.

Fine v. Commc’n Trends, In699 S.E.2d 623, 633 (G@t. App. 2010) (citation

omitted). ‘A cause of action for intentionalterference with contractual rights
must be based on the intentional and pamieged interference by a third party
with existing contractual ghts and relations.”_Id.

The Court has determined that HCC failed to present evidence to create a
triable issue whether Deafdants misappropriated angnfidential information,
and HCC's tortious interference witlontract claim fails. Because the

nondisclosure provision is void, as expkd above, the Court further finds that
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CRU and Remeika cannot be held liableifaerfering with its enforcement._Id.

(citing Wachovia Ins. Svcs. v. Fallpg82 S.E.2d 657 (Ga. Ct. App. 2009)).

Even if HCC could overcome thekardles, HCC fails to present any
evidence to show that Remeika or CRhktouraged Flowers to take HCC'’s
confidential information. HCC points to evidence that Remeika and Flowers took
steps in connection with the business of CRU while both were employed with
HCC, that the information in the Hot She&vas valuable to Remeika, and that,
prior to their resignation from HC@p producers of HCC business agreed to
provide HCC account information to Defemt&a HCC claims tht this evidence
raises a fact issue whether Remeika dg@d¢tlowers to steal the Hot Sheets. The
Court finds HCC provides nothing more than rank speculation to support its claim
that Remeika directed or encouraged Foswo steal any information. Summary
judgment is appropriate to be granted onG*&tortious interference with contract
claim.

4. CEAA Claim

The CFAA, 18 U.S.C. § 1030, prohibascessing a computer and obtaining
information without authorization or Bxceeding authorized access. Section
1030(a)(2)(C) provides:

[Whoever] intentionallyaccesses a computewithout authorization or
exceeds authorized access and thereby obtains . . . information from

27



any protected computer if the conduntolved an interstate or foreign
communication . . . shall be punished.

18 U.S.C. § 1030(a)(2){Gemphasis added).
Section 1030(a)(4) provides:

[Whoever] knowingly and vth intent to defraudaccesses a protected

computemwithout authorization, or exceeds authorized access, and by

means of such conduct furthers the intended fraud and obtains

anything of value . . . shall be punished.

18 U.S.C. § 1030(a)(4) (emphasis added).

Although principally a criminal statef the CFAA provides that “any person
who suffers damage or loss [as a resuli giolation] . . . may maintain a civil
action . . . for compensatory damaged ajunctive relief or other equitable
relief.” 18 U.S.C. § 1030(g)The CFAA does not define “without authorization.”
District courts in this Circuit have hettat a violation under the CFAA for access

“without authorization” “occurs only where initial access is not permitted.”

EarthCam49 F. Supp. 3d at 1231 (citing Diamond PqvisdiO F.Supp.2d at 1341

(N.D. Ga. 2007); Lockheemllartin Corp. v. SpeedNo. 6:05-cv-1580-ORL-31,

2006 WL 2683058 (M.D. Fla. Aug.1, 2006)Jhe CFAA defines “exceeds
authorized access” to mean “to accessmaputer with authorization and to use
such access to obtain or alter informatiothe computer that the accesser is not

entitled so to obtain or altér18 U.S.C. § 1030(e)(6).
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HCC contends Flowers accessedioe Sheets using her HCC computer
“in order to misappropriate those docurngefor use in connection with CRU’s
business.” ([93]). It argues that, “WdFlowers was authorized to access her
HCC computer and HCC’s computer sysseshe exceeded such authorization
when she transferred trade secrets in violation of HCC’s policies and her duty of
loyalty.” (Id.). The Court has found that HCQl$ato present adence to create a
triable issue whether Flowers transferrdidclosed, or used any Hot Sheets. To
the extent HCC contends Flowers violated CFAA by transferring emails or Hot
Sheets between different drives on HEC computer, the claim fails. Though
HCC contends that it was not paftFlowers’ job duties to updatl of HCC'’s
Hot Sheets, it is uncontested that Flowees authorized to access the Hot Sheets,
that it was part of her job duties to rewi and update Hot Sheetind that Flowers
had Hot Sheet folders in the Brive of her HCC computer.

Defendants also argue that HCCBAA claim fails because HCC did not
present any evidence of damages it suffasd result of any of Flowers’ alleged
actions’ The CFAA provides: “Any persomho suffers damage or loss by reason
of a violation of this section may maiimaa civil action against the violator to

obtain compensatory damages and injurctelief or other equitable relief.”

! HCC failed to respnd to this argument.
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18 U.S.C. 8 1030(g). The term “damage”ame “any impairment to the integrity
or availability of data, a program system, or information.” I& 1030(e)(8). The
term “loss” means “any reasonable cimsany victim, including the cost of
responding to an offense, conducting a dgenassessment, arestoring the data,
program, system, or information to @sndition prior to the offense, and any
revenue lost, cost incurred, or othensequential damages incurred because of
interruption of service.”_1d8 1030(e)(11). Courts iour Circuit have held that
lost revenue from misappropriated traderets is not a “damage” or “loss”
compensable under the CFA&nd a claim based solely on such damage or loss

fails as a matter of law. IPC Sys., Inc. v. Garrigda. 1:11-CV-3910-AT, 2012

WL 12872028, at *7 (N.D. Ga. May 21022) (citing_ Andritz v. S. Maint.

Contractor, LLG 626 F. Supp. 2d 1264 (M.D. Ga. 2009); Volk v. Zeanah

No. 608cv094, 2010 WL 318261.(3 Ga. Jan. 25, 2010)).

HCC does not present any evidenca ihsuffered damages compensable
under the CFAA as a result of Floweadfeged conduct. HCC does not present
evidence that there was any impairments@omputer system or data as a result
of Flowers’ alleged conduct, including besauafter the alleglemisappropriation,
HCC still had access to the Hot Sheets. HIX0 does not present evidence that it

suffered any damages reldt® responding to Flowers’ conduct or conducting a

30



damage assessméntor does HCC present evidenthat it lost revenue or
incurred costs because of an interruptiosenvice. HCC instead contends it lost
revenue because Defendants used thteSHeets to steal customers away from
HCC. “While a remedy may exist foraduconduct, Congress did not provide one
in [the] CFAA.” Andritz, 626 F. Supp. 2d at 1267. Defendants’ Motion for
Summary Judgment is grantedld@C’s CFAA claim.

5. Breach of Fiduciary Duty

Finally, HCC claims Remeika breathhis fiduciary duty to Plaintiff by
soliciting and inducing Flowsrto resign her employment with HCC Life to work
for CRU while they were both still employdy HCC Life. (RSAC § 87). “ltis
well established that a claim for breacHidticiary duty requires proof of three
elements: (1) the existence of a fidugiduty; (2) breach of that duty; and

(3) damage proximately caused by the breach.” Griffin v. FQWES S.E.2d 848,

850 (Ga. Ct. App. 2003).

8 In its RSAC, HCC alleges that‘has suffered losses and

damages . . . including but not limited to costs incurred in connection with this
lawsuit to determine the loss of HCCtaas well as the costs and expenses
incurred in attempting to recover theada (RSAC { 85). On a motion for
summary judgment, the nonmoving partyynmat merely rest on its pleadings.
SeeCelotex Corp. v. Catrett77 U.S. 317, 324 (1986).
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Fiduciary duties and obligations are owed by those in confidential
relationships, that is, relatiomgs “where one party is situated as to exercise a
controlling influence over theill, conduct, and interestf another or where, from
a similar relationship of mutual confidence, the law requires the utmost good faith,
such as the relationship between partnenscipal and agent, etc.” Atlanta

Market Ctr. Mgmt., Co. v McLané03 S.E.2d 278, 281 (Ga. 1998) (quoting

0O.C.G.A. 8§ 23-2-58). Amgency relationship arises “wherever one person,
expressly or by implication, authorizasother to act for him . . . .” _Idgquoting
O.C.G.A. 810-6-1). To seevas an agent, an empémymust be “vested with
authority, real or ostensibleg create obligations on behailf [the employer] . . ..

Id. (quoting_Se. Fidelity Ins. Co. v. HeartB2 S.E.2d 153 (Ga. 1971)). Corporate

officers and directors occupy a fiduciastationship to the corporation and its
shareholders, and are held to the steshd&utmost good faith and loyalty. Hjlb
670 S.E.2d at 877.

While the evidence shovwgemeika had the title of “Regional Vice-President
of Sales,” ([87.2] 1 3), HCC does nobpide evidence to suppdhat Remeika is,
in fact, a corporatefficer or that he had the authority to bind his employer with

respect to any matters. See Instemnt Repair Serv., Inc. v. Gunl18 S.E.2d

161, 163 (Ga. Ct. App. 1999) (“Defendant. was given a title but was not a
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director or an elected corpie officer of [the plaintif]”). Without evidence of
Remeika’s job responsibilities, it is unalewhether the breach of fiduciary duty
alleged here concerned a neatbver which he had authiyrto bind the company.

SeeGordon Doc. Prods., Ing. Serv. Techs., Inc708 S.E.2d 48, 56 (Ga. Ct. App.

2011) (“the breach of fiduciary duty alletyaere concerned ¢fendant’s] alleged
solicitation of his co-workers. . , and there is no evidemhe had the authority to

bind the company on employment madter relations.”); Atlanta Marke503

S.E.2d at 281-82 (“The employee-emplogaationship is not one from which the
law will necessarily imply fidui@ry obligations; howevethe facts of a particular
case may establish the existence obafidential relationship between an
employer and an employee concernirnupdicular transaction . . . .”).

Assuming that Remeika was a corpoi@itecer or that he otherwise had the
authority to bind HCC Life on employment matters, HCC fails to present sufficient
evidence to show that he breachedduty by “inducing” or “soliciting” Flowers
to leave her employment with HCC LiféA corporate officer does not breach
fiduciary duties owed to the corpdia simply by making plans to start a
competing company while still emplayéy the corporation.” Gresham &

Assocs., Inc. v. Strianes®895 S.E.2d 82, 84 (Ga. Ctpp. 2004). “But during the

term of employment with the corporatidhg officer may not solicit customers for
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a competing company or otherwise eggyan direct competition with the
corporation’s business.” |a@t 85.

HCC relies on U.S. Anchor Mf, Inc. v. Rule Indus., Inc717 F. Supp.

1565, 1576 (N.D. Ga. 1989) to suppostargument that a corporate officer
breaches his fiduciary duty when, whitdl €mployed, he solicits the employer’s
sales representatives to work &orival business. In U.S. Anchdhe Court relied

on E.D. Lacey Mills, Inc. v. Keith359 S.E.2d 148 (Ga. Ct. App. 1987) in finding

that the “fiduciary duty is . . . violated by making numerous arrangements for the
competing business while still emplayand by soliciting the employers’
customers and sales representativeshi® rival business.” U.S. Anchofl7 F.
Supp. At 1576. In Keiththe Georgia Court of Appesafound that the trial court
properly denied the defendants’ motion summary judgment on the plaintiff's
breach of fiduciary duty aim where the evidence shedthat the defendants,
while still employed with the plaintiff: conducted numerous meetings and
telephone calls in pursuit of their plans to start a competing business; made
numerous contacts with the trustedankruptcy for facilities owned by the
plaintiff; paid money to the trustee lrmnkruptcy for an option to purchase the
facilities; retained an attoay to draft articles of incorporation for a new company;

broached the subject of their plangtointo business in competition with the
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plaintiff to certain of the plaintiff's salegpresentatives in the months prior to their
departure; and one defendant was frequently absent from the office prior to his
departure; defendants. KeitBb9 S.E.2d at 358, 364. The court concluded that
this evidence was sufficient to creatgquaestion for the jury as to whether
defendants breached their fiduciary duties to the plaintiff. iGext 364.

In Gresham & Assocs., Inc. v. StriangS85 S.E.2d 82 (Ga. Ct. App. 2004),

the defendant collaborated with Brown & Bnoya competitor of the plaintiff’'s, to
form a third competing company. Thedsgia Court of Appeals found a triable
iIssue regarding breach of fiduciary dutiiere the defendant, while still employed
with the plaintiff: revealed his plans start a competing company to three of the
plaintiff's at-will employees who theresigned and went to work for the
defendant’s competing corapy; met with department employees, discussed the
planned competing company, and ndm&o of the employees as potential
employees of the new company in atten proposal to Brown & Brown; made
offers to employees to leave the plaintiff and take positions with his planned new
company; arranged for Brown & Brown ltman money to one employee to enable
the employee to repay a 401(k) loan shewdh the plaintiff; and advised another
employee on compensation package negotiatidie court noted that, while there

was evidence that two ofdgremployees left the plaiff because they were
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dissatisfied with their employment, théher evidence created a factual issue
whether the defendant “solicited or inducbdse employees to leave in violation
of his fiduciary duties, or whether th&sft for wholly unrelated reasons.” |dt

85.

HCC relies on the testimony of Reme#kad Flowers to show the Remeika
“induced” or “solicited” Flowers to leavieer employment. Remeika testified that
Flowers told him “she was thinking bEcoming an Uber trer” and that she
“express|ed] that she was unhappy” witlt Benployment at HCC. (Remeika Dep.
[93.3] at 30:13-18). During that saroenversation, he told Flowers he was
thinking of starting his own company, anatlrlowers said she would like to join
him if he did. (Id.at 30:19-31:24). Though Remeiliso stated that the two of
them “talked about being partners[,]” (lak 32:19), the context of Remeika’s
testimony is clear that Flowers initiatectidlea of joining Remeika. Flowers
testified that she told Remeika she was dissaed with her job at HCC. (Flowers
Dep. [87.7] at 36:6-37:23). She toldrhthat she “wanted to drive for Uber or
somebody like that. | was ready to quit.” (&i.38:6-7). Remeika “told [her] he
was thinking about doing something elsel avould | want to be a partner. We
were thinking about being partners. Bwg had—I had talked about leaving [HCC

Life] for—on and off for a couple of years.” (ldt 38:11-16). Flowers testified
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that, prior to the conversation, she hadtsrit resumeés, arfthd a resumé posted

on Career Builder for “forever.”_(lcat 38:19-23). On August 3, 2015, a few

weeks before the two resigned, Remeikd BRlowers set up CRU. Afterwards, the

two researched, “on [théiown time,” the viability of starting CRU (Remeika

Decl. [87.4]  2). Their activities inafled creating a business plan, discussing
potential vendors, estimating operating expenses, answering questionnaires needed
to obtain approval from carriers to ubeir paper for CRU, creating a list of

CRU'’s needs, and setting up a domain name. [@&22] 1 32-39). On August

21, 2016, Flowers and Remeika resigied.

These facts are substantiatlljferent than those in Keitand Gresham

First, the evidence shows that Floweras unhappy with her employment with
HCC, and that she initiated a conversatigth Remeika during which she told

him that she wanted teave the company. S&resham595 S.E.2d at 85 (noting

that evidence showed two of the “soliciteemployees left because they were

dissatisfied with the company); ¢aordon Document Prodnc. v. Serv. Techs.,

Inc., 708 S.E.2d 48, 54 (Ga. Ct. Af0D11) (upholding grant of summary

judgment on tortious interference witimployee and business relations claims

’ Remeika resigned the same dayg, on August 25, 2015, declined HCC
Life’s request that he reconsider hesignation. (Remeika Dep. 32:22-33:2).
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where “it appear[ed] thdhere was prevalent employee dissatisfaction at [the
company] and that [the defendant] reiag out and procuring employment with
this former boss merely provided the opportunity that others had already been
seeking”). Unlike in GreshanHCC does not provideng evidence that Remeika
used his position to providaancial incentives or other help to induce Flowers to

leave her employment. Unlike in either KetthGreshamthere is no evidence to

support that Remeika or Flowers reachetito or solicited competitors while
employed with HCC, that either was abis&om work or was spending workdays
or work resources to set up CRU, or that either engaged in any sort of direct

competition with HCC during their employment. S&entinental Maritime Servs.,

Inc. v. Maritime Bureau, Inc621 S.E.2d 775, 777-{&a. Ct. App. 2005)

(summary judgment warranted whereewidence that defendant solicited any
customers or otherwise took actiondinect competition with employer while

working for the employer). Further, neither Keitbr Greshansupport that a

fiduciary duty is breached based solelyamdence that a fiduciary suggested an
employee work for a competing compary.short, the evidence shows Flowers
sought to leave her job at HCC Life, tiséie initiated a conversation with Remeika

about leaving HCC Life, and that Remeikerely provided aopportunity. Under
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these circumstances, Remeika did notitsilor “induce” Flowers to leave her
job, and the Court finds Remeika didt breach his fiduciary duty to HCE.
Accordingly, Defendants’ Motion faSummary Judgment is granted on
HCC'’s breach of fiduciary duty claimBecause Defendants are entitled to
summary judgment on all of HCC'’s suwiéstive claims, Defendants are also
entitled to summary judgment on HCC'’s ofai for attorneys’ fees and costs and

exemplary damages. SAemstead v. McFarland50 S.E.2d 737 (Ga. Ct. App.

2007) (attorneys’ fees not available where general damages not awartfed).

1 Even if HCC showed that Remeika owadiduciary duty to HCC Life and

that he breached that duty by solicitingrmatucing Flowers to leave her job, HCC
fails to present any evidence that itffeted damages as a result of Remeika'’s
alleged inducement of Flowers. Proofdaimages is an essential element to a
claim for breach of a fiduciary duty, andaalure to prove damages is fatal to a
plaintiff's claim. Niloy & Rohan, LLC v. Sechlerf782 S.E.2d 293, 2987 (Ga. Ct.
App. 2016). A plaintiff must show #t the defendant’s breach of its duty
proximately caused the plaintiff's damages. &edfin v. Flower, 579 S.E.2d

848, 850 (Ga. Ct. App. 2003). It is wear what damagdd4CC claims were
proximately caused by Remeika’s allegadicitation of Flowers. The evidence
shows that Flowers sought to leave HC@lhefore she wadlagedly solicited by
Remeika.

1 HCC also includes in its RSAC agreest for a preliminary injunction.
Because HCC's claimsifaon the merits, HCC’s request is denied.

12 Because several of the documentsphies submitted in support of their
briefs on Defendants’ Motion for SumnyaJudgment contain confidential and
sensitive information, the parties filed thenotions for leave to file matters under
seal [95], [106], [111]. Hawg reviewed the contents of the documents the parties
seek to seal, the Court finds they comtebnfidential and sensitive information,
and the Court grants the parties’ motions.
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[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Defendants Valda Flowers, Creative Risk
Underwriters, LLC, and Mihael Remeika’s Motion for Summary Judgment [87] is
GRANTED.

IT ISFURTHER ORDERED that the parties’ motits for leave to file
matters under seal%9 [106], [111] areGRANTED.

IT ISFURTHER ORDERED that this action i®ISMISSED WITH

PREJUDICE.

SO ORDERED this 22nd day of February, 2017.

Witkiana b, Miar
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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