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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

NAKINA LASHA LOWERY,

Plaintiff,
V. 1:15-cv-3268-WSD
DOVER STAFFING and DEKALB
COUNTY,
Defendants.

OPINION AND ORDER

This matter is before the Court on Msigate Judge Lind&. Walker’s Final
Report and Recommendation [48] (“R&R"The R&R recommends the Court
deny (i) Defendant Dovestaffing’s (“Dover”) Motion to Dismiss [26] and
(i) Defendant DeKalb County’s (“DeKalb’Motion to Dismiss [35].
|.  BACKGROUND'

Plaintiff Nakina Lasha Lowery (“RIntiff") alleges Déendants Dover and

DeKalb (together, “Defendants”) violatddatle VII of the Civil Rights Act of

! The facts are taken from the R&Rdathe record. The parties have not

objected to any specific facts in the R&and the Court finds no plain error in
them. The Court thus adopts flaets set out in the R&R. S&arvey v. Vaughn
993 F.2d 776, 779 n.9 (11th Cir. 1993).
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1964, 42 U.S.C. § 2000e, et s¢(Title VII”) when, in retaliation for complaining
of sexual harassment, they refusedltow her to continue working in a

comparable position to the one giteviously occupied. (See generalym.

Compl. [14]).

A. Facts

Plaintiff alleges that, in 2013, Dovmaintained a professional services
agreement with DeKalb to provide tporary services to various departments
within the county. (Am. Compl. 11 8-9Rlaintiff was assigned by Dover to work
for DeKalb in its Water Billing Division ag customer service representative. (Am.
Compl. 11 9-10). During that assignmelaintiff alleges she suffered sexual
harassment based upon the conduct of la swgervisor, filed an internal
complaint about the harassment, and pauditeig in an investigation that resulted
in the removal of the supervisor fromaRitiff’'s chain-of-canmand. (Am. Compl.
19 10-11).

At the end of December 2013, DeKa#mewed its contract with Dover.
(Am. Compl. § 13). While all of thether employees previously assigned by
Dover to DeKalb County received remed or continuing assignments with
DeKalb, Defendants did not place Plainiiffa new or comparable assignment

following the renewal of the contracfAm. Compl. 11 12, 14). Following her



non-assignment, Plaintiff met with Dave staffing manager to request a new
position with DeKalb or another engyler with whom Dover had a staffing
contract. (Am. Compl. 1 15, 17). Tsmffing manager allegedly told Plaintiff
that “she was ‘too messy and needed teelsat there and kept her mouth closed
and then she would have been placedthieeothers.” (AmCompl. 17). No
other Dover employee who obtained aeeed assignment with DeKalb had
complained of sexual harassmenteceived similar talks from Dover
management, and Plaintiff alleges that non-assignmenbastituted retaliation
for filing her sexual harassmecomplaint. (Am. Compl. 1 18-20). Plaintiff
asserts a Title VIl retaliain claim against Dover arideKalb for refusing to
continue or renew Plaintiff's assignment with DeKalb or place her in another
comparable assignment following heingaaint of sexual harassment. (Am.
Compl. 11 21-26).

B.  Procedural History

On September 17, 2015, Plaintif,o se, filed her application to proceeéd
forma pauperis. ([1]). The Magistrate Judgganted her application, and, on
November 3, 2015, the Complaint was eatieon the docket([2], [3]). After
service forms were sent to Defendgridover waived service and, on

February 4, 2016, moved to dismiss the initial complai@], [9]). On



January 13, 2016, DeKalb refused service by the United States Marshal. Service
was then attempted on the Chief Assistaounty Attorney, but the “receptionist

ha[d] instructions to refuse all process s&#V' ([10]). There is no indication that
anyone with DeKalb provided instructiotssPlaintiff or her process servers on

how to effect service.

Following Dover’s first motion to dismiss the complaint, Plaintiff obtained
counsel and, on March 3, 2016, she filed Amended Complaint. Plaintiff also
sought, and was granted, an extensiotinaé through April 1, 2016, to serve
DeKalb. ([16]). On Mare 10, 2016, electronic summons were issued for DeKalb,
([20]), and, on March 23, 2016, a summaeveas served on the Clerk of the DeKalb
County CEO and the Board Gommissioners, ([21]).

On April 26, 2016, DeKalb filed itanswer, noting that it had “not been
properly served with process in this case because the individual to whom the
Amended Complaint was delivered was antauthorized agent to accept service
of process for DeKalb County or amdividual on whom serge was permitted.”
([24]). DeKalb did not indicate how sece could be properly made and did not
identify any individual on whom serviagould be permitted. DeKalb did not
participate in a Rule 26(f) conferencethwPlaintiff and Dover, indicating that it

had “not properly been served w[the] amended compiat.” ([34.1]).



On June 17, 2017, Dover moved terdiss Plaintiffs Amended Complaint,
arguing that, (i) as a temporary staffingeagy, it was not an employer liable under
Title VII, and (ii) there werensufficient allegations teupport a cause of action for
retaliation under Titl&/Il. ([26]).

On July 25, 2016, a summons waissaed as to DeKalb, identifying
DeKalb County’s interim CEO as the individaa be served. ([33]). On July 26,
2016, service was made onaaministrative assistant to the interim CEO of
DeKalb County, after another DeKallbunty attorney refused service but
indicated the assistant was authorized byt@aaccept service([38]). The same
day, DeKalb moved to dismiss the Ameddeomplaint, arguing that service had
not been properly made in the allotted tipgziod. ([35]). DeKalb notes in its
Motion to Dismiss that service can gide made upon the CEO or the CEO'’s
assistant.

On December 6, 2016, the Magiserdudge issued her R&R. The
Magistrate Judge first noted that Defendants’ Motions to Dismiss were filed after
Defendants filed their respective answarg] thus Defendants were required to
move for judgment on the pleadings unBederal Rule of Civil Procedure 12(c).
Because there is no substantive diffesee between motions filed under Rule

12(b)(6) and those filed under Rule &R (the Magistrate Judge addressed



Defendants’ arguments as though theg baen properly raised in a motion for
judgment on the pleadings. With respecbDtwver’'s Motion, the Magistrate Judge
found that Plaintiff plausibly alleged thBover may be heltdiable under Title VII
as a “joint employer” with DeKalb Countyl'he Magistrate Judge also found that
Plaintiff alleged sufficient facts to statgpama facie case of Title VII retaliation.
The Magistrate Judge raomends the Court deny Dover’s Motion to Dismiss.
With respect to DeKalb’s Motion, the Magistrate Judge found that, while
Plaintiff's service of DeKalb was untimehlnd Plaintiff did not show good cause
to excuse the late service, the Calmpuld excuse the late service because
(i) DeKalb may have attepted to evade service and (ii) dismissal without
prejudice of Plaintiff’'s clan against DeKalb would simply result in Plaintiff
re-filing her action again®ekalb, unnecessarily utilizg more of the Court’s
resources. No party fileabjections to the R&R.

1. DISCUSSION

A. Legal Standard

After conducting a careful and colafe review of the findings and
recommendations, a district judge magem, reject, or modify a magistrate
judge’s report and recommendatia®8 U.S.C. § 636(b)(1); Williams

v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A district judge




“shall make a de novo deterraiiion of those portions of the report or specified
proposed findings or recommendationsvach objection is made.” 28 U.S.C.
8 636(b)(1). Where, as here, natgdhas objected to the report and
recommendation, the Court conducts onplan error review of the record.

United States v. Slay14 F.2d 1093, 1095 (11th Cir. 1983) (per curiam).

B. Analysis

1. Leqgal Standard and Form of Motion

The Magistrate Judge noted that Defants’ Motions to Dismiss were filed
after Defendants filed their respective aassy and thus Deffielants were required
to move for judgment on the pleadingsder Federal Rule of Civil Procedure
12(c). “Under the unambiguous, mandatayguage of Rule 12(b), a motion to

dismiss must be made before an answs/éited.” Brisk v. City of Miami Beach

709 F. Supp. 1146, 1147 (S.D. Fla. 1989).

Under Subsections (c) and (h)(2)@)Rule 12, defendants who have
answered a complaint may still challengalaintiff’'s pleadings on the basis that
they fail to state a claim upon which relrefy be granted. Motions for judgment
on the pleadings based on allegations f@iilare to state a claim are evaluated

using the same standard as a Rule 12(b)(6) motion to dismisSaB8gxson

v. Washington Mut. Bank453 F. App’x 863, 865 n.2 (11th Cir. 2011); Strategic




Income Fund, L.L.C. VSpear, Leeds & Kellogg Cor®B05 F.3d 1293, 1295 n.8

(11th Cir. 2002); Provident Mut. Life $n Co. of Phila. v. City of Atlant&864 F.
Supp. 1274, 1278 (N.D. Ga. 1994) (“A nwtifor judgment on the pleadings is
subject to the same standard as Rule 12(b)(6) motion to dismiss.”).

Dismissal of a complaint, pursuantRalle 12(b)(6), i@ppropriate “when,
on the basis of a dispositive issue of laa,construction of the factual allegations

will support the cause of action.” Mardh@nty. Bd. of Educ. v. Marshall Cnty.

Gas Dist, 992 F.2d 1171, 1174 (11th Cir. 1993h considering a motion to
dismiss, the Court accepts the plainsiféillegations as true and considers the
allegations in the complaint in the ligmtost favorable to the plaintiff. See

Hishon v. King & Spalding467 U.S. 69, 73 (1984); Wa v. Fla. Int'l Univ,

495 F.3d 1289, 1295 (11th Cir. 2007); see &smnt v. Avado Brands, Inc.

187 F.3d 1271, 1273 n.1 (11th Cir. 199%he Court is not required to accept a

plaintiff's legal conclusions as true. S8maltrainal v. Coca-Cola C&78 F.3d

1252, 1260 (11th Cir. 2009) (citing Ashcroft v. Ighab6 U.S. 662, 678 (2009)),

abrogated on other grounds lphamad v. Palestinian Auth— U.S. —, 132

S. Ct. 1702 (2012). The Court also wibit “accept as true a legal conclusion

couched as a factallegation.” Sedell Atl. Corp. v. Twombly 550 U.S. 544,




555 (2007). The complaint, ultimately,rexquired to contain “enough facts to state
a claim to relief that is plaible on its face.” Twombly550 U.S. at 570.

To state a plausible claifor relief, the plaintiff must plead factual content
that “allows the Court to draw the reasbleainference that the defendant is liable
for the misconduct alleged.” Igh&56 U.S. at 678. “Pissibility” requires more
than a “sheer possibility that a defendaas acted unlawfully,” and a complaint
that alleges facts that are “merely congisteith” liability “stops short of the line
between possibility and plausibility t@ntitlement torelief.” Id. (citing

Twombly, 550 U.S. at 557); see alsathur v. JP Morgan Chase Bank, N369

F. App’x 669, 680 (11th Cir. 2014) (noting that Corgeino set of facts” standard
has been overruled by Twomblnd a complaint musbatain “sufficient factual
matter, accepted as true, to state a cfainnelief that is plausible on its face.”).
“A complaint is insufficient if it ‘tendersiaked assertions devoad further factual

enhancement.””_Tropic OceaAirways, Inc. v. Floyd598 F. App’x 608, 609

(11th Cir. 2014) (quoting Igbab56 U.S. at 678).
“To survive a motion to dismiss, plaifis must do more than merely state
legal conclusions; they are required le@ge some specific factual bases for those

conclusions or face dismissal of thelaims.” Jackson v. BellSouth Telecomms.

372 F.3d 1250, 1263 (11th Cir. 2004); see &4ote v. Bank of America, NA




597 F. App’x 1015, 1017 (11th Cir. 2014) (“[C]onclusory allegations, unwarranted
deductions of facts or legal conclusionasquerading as facts will not prevent

dismissal.”) (quoting Oxford\sset Mgmt., Ltd. v. Jahari297 F.3d 1182, 1188

(11th Cir. 2002))

Because there is no substantive défece between motiorided under Rule
12(b)(6) and those filed under Rule &R (the Magistrate Judge addressed
Defendants’ arguments as though theg baen properly raised in a motion for
judgment on the pleadings. The Cound no plain error in the Magistrate
Judge’s findings and recommendation. Sé&s, 714 F.2d at 1095.

2. Dover’'s Motion

With respect to Dover’s Motion, thdagistrate Judge found that Plaintiff
plausibly alleged that @ver may be held liable und&itle VII as a “joint
employer” with DeKalb. It is possible ftwo or more businesses to be held liable

for violations of Title VII under the “joint employer” theory. S€ggo v. Riviera

Beach Assocs., Ltd30 F.3d 1350, 1359-61 (11th C1i994). To be considered a

joint employer, an entity must exercise sufficient control over the terms and
conditions of a plaintiff's employment. ldt 1360. Courts determine whether an
entity is a joint employer by analyzing whet, as a matter g@fractice, the entity

has control over: (1) thmeans and manner of the piif’'s work performance;

10



(2) the terms, conditions, @rivileges of the plaintifs employment; and (3) the

plaintiff's compensation. lampallas v. Mini-Circuits, In¢163 F.3d 1236, 1245

(11th Cir. 1998). The Magistrate Judysted that Plaintiff alleges the following

facts to plausibly support that Dover sMaer joint employer along with DeKalb:

Plaintiff worked for or was cordcted in some capacity with
Dover, who assigned her to DeKallounty (Am. Compl. 1 9);

Plaintiff's manager, in chargef her job assignments, was an
employee of Dover (Am. Compl., { 16);

Plaintiff's manager at Dover communicated that Plaintiff's
complaints regarding sexual hamnagsnt resulted in her not being
reassigned to DeKalb County torany comparable position by
Dover; implying that it was Dover’s decision not to reassign her
(Am. Compl. 1 17);

Dover specifically retaliated agatrBlaintiff for complaining of
sexual harrassment byrdeng her any further placement and/or
employment opportunities, suggesg it effectively forced her
resignation and/or engagementhnanother staffing company
(Am. Compl. T 21);

Plaintiff suffered lost wages agesult of Dover’s refusal to place
her with DeKalb County or in @emparable position, implying that
Dover was responsible for Pl&ifis compensation (Am. Compl.

1 23).

(R&R at 10-11). The Magistrate Judgaetenined that Plaintiff alleged sufficient

facts to plausibly allegBover was her joint employéor purposes of Title VI

liability. (R&R at 11). The Court firgino plain error in these findings and

recommendation. Setlay, 714 F.2d at 1095.

11



The Magistrate Judge next found tRéaintiff alleged sufficient facts to
state a prima facie case of Title VII riga&ion. Title VII makes it unlawful for an
employer to discriminate against amployee “because [s]he has opposed any
practice made an unlawfamployment practice by this subchapter, or because
[s]he has made a charge,tifesd, assisted, or participated in any manner in an
investigation, proceeding, or hearing under this subchapter.” 42 U.S.C.

8 2000e-3(a). To make out a prima fazise of retaliation ured Title VII, the
plaintiff must show that (1) she engagrgrotected activity; (2) she suffered an
adverse employment action by the emplaierultaneously with or subsequent to
such opposition or participation; and ¢fausal connection exists between the

protected activity and the adverse eayphent action. Crawford v. Carrp829

F.3d 961, 970 (11th Cir. 20087 complaint in an employment discrimination or
retaliation case need not contain speddits establishing every element of a

prima facie case under this framawo Swierkiewicz v. Sorema N.A534 U.S.

506, 511 (2002); Davis v. Coca-Cola Bottling Cal6 F.3d 955, 974 (11th Cir.

2008). The complaint must only providaough factual matterkan as true to
suggest intentional discrimitian or retaliation._Davis516 F.3d at 511.
The Magistrate Judge found that Ptdfralleged she engaged in protected

activity when she complained of andposed the sexual harassment of her

12



supervisor, that she wadakated against by DeKalb and Dover when she was not
reassigned to DeKalb Coyndr anywhere else coramble, and that a causal
connection exists based upon the statem&ibover’s staffing manager and the
close temporal proximity between Plaintiff's complaints and the termination of her
work assignments. (R&R at 13). TRkRgistrate Judge recommends that the

Court deny Dover’s Motion to Dismiss. &lCourt finds no plain error in these
findings and recommendation, and Dover’s Motion to Dismiss is deniedSI&ge
714 F.2d at 1095.

3. DeKalb’s Motion

With respect to DeKalb’s Motionhe Magistrate Judge recommends the
Court excuse Plaintiff's late service DEKalb. Rule 4 othe Federal Rules of
Civil Procedure, which governs servigepvides in relevant part:

A summons shall be served togethath a copy of the complaint.

The plaintiff is responsible for sgace of a summons and complaint

within the time allowed under sulvigion (m) and shall furnish the

person effecting service with tinecessary copies of the summons

and complaint.

Fed.R.Civ.P. 4(c). Unless service is waldythe person effecting service must file
proof of service with the Court in the form @fserver’s affidavit. Fed. R. Civ. P.

4(1). Federal Rule of Civil Procedure 4(m) provides:

If a defendant is not served within 88ys after the complaint is filed,
the court—on motion or on its own after notice to the plaintiff—must

13



dismiss the action without prejudice against that defendant or order
that service be made within a sgid time. But if the plaintiff

shows good cause for the failureg tourt must extend the time for
service for an appropriate period.

Fed. R. Civ. P. 4(m). “Good cause existsly when some outside factor, such as
reliance on faulty advice, rather thismadvertence or negligence, prevented

service.” LeponeDempsey Carroll Cty. Comm’rs476 F.3d 1277, 1281 (11th

Cir. 2007) (quoting Prisco v. Fran@29 F.2d 603, 604 (11th Cir.1991)). Even if

good cause is not shown, a “court maljere a plaintiff of the consequences
of . . . this subsection,” when, for expl®, “a defendant is evading service or

conceals a defect in attempted serviddorenkamp v. Van Winkle and Co., Inc.

402 F.3d 1129, 1132-33 (11th C2005). “[W]hen a [] courfinds that a plaintiff
fails to show good cause for failing to efféichely service pursant to Rule 4(m),
the [] court must still consider whedr any other circumstances warrant an

extension of time based on the facts of the case.” Lepone-Dedyéelf.3d at

1282.

To serve process on a state-cregi@eernment entity such as a county,
Rule 4(j)(2) requires service on the entity’s “chief executive officer,” or “in the
manner prescribed by the state’s law for serving a summons or like process on
such defendant.” Under Georgia law.C.G.A. 8§ 9-11-4(e)(5) provides that

personal service against a coushall be made “by delivery . . . to the chairman of

14



the board of commissioners . . . or to an agent authorized by appointment to
receive service of process.” O.C.G.A. 8 94(#)(5) also states that if service is to
be made against “any otheublic body or organization subject to an action,”
service should be made “to the chief exee officer or clerk thereof.” The

parties agree that “DeKalb County temanique form of government with an
elected chief executive officer and no psien for a ‘chairman’ of the board of
commissioners,” and its codprovides only for a “presiding officer.” ([35.1];
[39]). Thus, service nyaonly be made upon DeKasbchief executive officer
pursuant to Rule 4(j)(2)(A), or upon anesg authorized by appointment to receive
service of process pursuant to R4(@(2)(B) and O.C.G.A. 8 9-11-4(e)(5).

The Magistrate Judge found that Ptdfts service of DeKalb was untimely
and Plaintiff did not show good cause to esethe late servicbecause her initial
unsuccessful service attempts were based mistake of law rather than some
outside, affirmative factor. (R&R d8). The Magistratdudge nevertheless
recommends that the Court deny DeKalb’s Motion to Dismiss and excuse
Plaintiff's late service because: (i) Ralb, well aware of Plaintiff's numerous
attempts to serve it, mayVveattempted to evade s@® by failing to explain who
was an agent authorized to accept senaod; (i) dismissal without prejudice of

Plaintiff's claim against DeKalb would sirfypresult in Plaintiff re-filing her action

15



against DeKalb, unnecessarily utilizing mafehe Court’s resources. The Court
finds no plain error in the Magistraledge’s findings and recommendation, and
DeKalb’s Motion to Dismiss is denied. S8ky, 714 F.2d at 1095.
[I11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Juddanda T. Walker’s Final
Report and Recommendation [48W®OPTED.

IT ISFURTHER ORDERED that Defendant Dove$taffing’s Motion to
Dismiss [26] and DefendaiiteKalb County’s Motion to Dismiss [35] are

DENIED.

SO ORDERED this 4th day of January, 2017.

WILLIAM S. DUFFEY, IR’
UNITED STATES DISTRICT JUDGE
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