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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

TAMIKA TRICE,
Plaintiff,
V. 1:15-cv-3401-WSD

INFINITY STAFFING
SOLUTIONS, LLC d/b/a Lyneer
Staffing Solutions,

Defendant.

OPINION AND ORDER

This matter is before the Court onfBedant Infinity Staffing Solutions,
LLC d/b/a Lyneer Staffing Solutions’ (“Dendant” or “ISS”) Objections [128] to
Magistrate Judge Jan€t King’'s Final Reporand Recommendation [124]
(“R&R”). In her R&R, Magistrate Judge King renamends that Defendant’s
Motion for Summary Judgment [81] be denied.

l. BACKGROUND
A. Facts

1. Defendant’'s Takeover #tte UPS Warehouse

Plaintiff Tamika Trice (“Plaintiff”)is an African-American woman. From

April 2011 to October 2013, she workasl a mail sorter for Staffmark, a
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temporary staffing company, aethUPS Mail Innovations Warehouse (“UPS
Warehouse”). (Plaintiff's Statement ofdpiuted Material Facts [95.1] (“PSMF")
1 1; [95.3] at 38J. In October 2013, Defendaassumed Staffmark’s staffing
responsibilities for the Sort Departmeithe UPS WarehouséDefendant’s
Statement of Material Facts [84] (‘DSMHY))1; [87.1] at 69-70; [95.3] at 39).
Several Staffmark employees, includingiRtiff, transferred to Defendant and
continued working at UPS. (DSMF {2Plaintiff received the same pay and
continued to work as a mail sorter. (DSMF { 12).

When Defendant replaced StaffrkaAfrican-Americans constituted a
majority of the UPS Warehouse staff101] at 11). ISS Supervisor Veronica
Burnice (“Burnice”) testified, duringer deposition, that ISS Executive Vice
President Robert Lake (“Lake”) told hivat UPS wanted Defendant to “diversify”
the workforce and “to get more Hispes.” (PSMF { 4). Latisha DeSota
(“DeSota”) testified that her supervis@enior Recruiter Marisel Zayas (“Zayas”),
had been instructed by Anwar Ahm@adhmed”), an ISS Support Services

Manager, to “hire a diverse workplace atkigan blacks” and that “she needed

! “[Staffmark] hired temporary workers and provided them to other companies

that needed temporary labor.” ([95.3] at 38).
2 “[Defendant] accepted every formgtaffmark employee who submitted an
application.” (DSMF 1 2).



more candidates that were not blackPSMF § 5; [101] at 11-12). Zayas referred
to black applicants as “thugs” and “ghéttand repeatedly direetl DeSota to hire
non-blacks. (PSMF 1 7). For example,l@lbeSota was speaking with an Asian
applicant, Zayas whisperea her, “He’s Asian, hiréim.” ([101] at 32-33).

Zayas also instructed DeSota to Hu® women “because they were white.”

([101] at 89). Zayas hicean equal number of black and non-black applicants to
work at the UPS Warehouse, even though approximately 80% of applicants were
black. (PSMF { 6). On November2)13, Defendant terminated DeSota’s
employment, less than a month aftee séported concerns about Defendant’s
discriminatory recruitment andring processes. (PSMF { 8).

Burnice testified that, shortly aft€refendant replaceftaffmark, Lake
walked through the UPS Warehouse aridcted several black employees for
termination on sight. (PSMF1P; [95.3] at 40). Buree said that Lake did not
ask her questions about the employees’ perémce, and that he “seemed to base
his [termination] decisions . . . solely orethappearance.” 9b.3] at 40). Lake
also told Burnice “not to call back” tbe black employees because they were
talking as they worked. ([95.3] at 40-; PSMF  10). Later that day, Lake

praised two Hispanic employees who &alkwvhile they worked, and who worked



more slowly than the black employees thake previously criticized. ([95.3] at
41; PSMF 1 10).

2. Lopez’'s Pay Raise Comment afdilure to Prevent Racially
Offensive Language

On December 2, 2013, Plaintiff asked ISS Supervisor Carlos Lopez
(“Lopez”) when she and her colleagusould get a pay increase. Lopez
responded, “If you [were] Mexican, youowld already have a raise.” (PMSF
1 13). Plaintiff immediately reportecbpez’'s comment to Burnice and provided a
written statement describing the incidelPSMF {1 14-15). Plaintiff also
complained to Zayas that she “wasngediscriminated against” and that black
employees were having their hours c(RSMF { 15; [83.1] at 122). Lopez sent
Plaintiff home shortly after she complaohto Zayas. (PSMF § 16). Defendant’s
disciplinary log states that Lopez sent Ridi home for “disorderly conduct” after
Plaintiff “initiate[d] converstion . . . regarding paynfairness based on race.”
([95.3] at 49).

Zayas reported Plaintiff’'s complaint kake and Ahmedyho conducted an
investigation into the matter. (PSMF  DSMF § 18). Plaintiff told Lake about
Lopez’s comment, stated that she waspeliscriminated against, and complained
that her hours were being cut becausewhs black. (PSMF § 17). Lake spoke

with Keyonna Davis, an ISS employedjo provided a written statement and
4



corroborated Plaintiff’'s account of Lope comment. (PSMF { 18). Lake and
Ahmed concluded, based orethinvestigation, that Plaintiff and Lopez both acted
inappropriately and that there wasawdence that African-Americans were
denied a pay increase basedace. (DSMF | 20). Lakexplained his findings to
Plaintiff, stating that Lopez was “natbad person” and that Plaintiff had
“misunderstood” Lopez’s comment. (PSMF  19; DSMF | 21).

Plaintiff and ISS employee Takita Edwards (“Edwards”) testified that a
Hispanic employee, named Will, oftesed the word “nigger” around black
employees and said it to them direct{y95.4] 11 23-26; PSM | 11, [83.1] at
93-94]. Will, on one occasion, saidKill all them niggers.” (PSMF  11).

Will continued to use the word after Risiff and Edwards repted his language to
Lopez. (PSMF 1 12).

3. Plaintiff's Reduced Work Hours

In December 2013, Lopeasumed control over the work schedule at the
UPS Warehouse. ([95.3] 28B; [87.4] at 269; [83.24t 58). ISS Supervisor
Antonio Edler (“Edler”) testified thathe number of Hispanic employees grew
substantially—by a factor of four or five—and that “the African-American ratio
dropped tremendously.” ([83.at 40). Plaintiff was not assigned work from

December 29, 2013, through Januar2d14, which she claimed was unusual.

5



(PSMF 1 20; [85.3] at 157-15&79; [87.4] at 56; se@95.3] at 23 (Plaintiff stating
she “never missed a whole week”)).

On January 6, 2014, Plaintiff submdta written complaint alleging that
Lopez removed her from the work schedoéeause of their “disagreement” on
December 2, 2013. (PSMF |1 21-22; %t 23). When Lake and Ahmed
investigated the complaint, Plaintiffitothem that Lopez reduced her hours to
retaliate for her complaint about LopgZomment. ([85.4] at 162, 165; PSMF
1 23). Lopez told Lake that he tried tdvedule Plaintiff for work but that Plaintiff
said she was unavailable to work oe shd not answer her telephone. (DSMF
1 24). Lopez said he focused on scheduémployees who were more reliable.
(DSMF { 24). Lopez also told Lake ttiaere was less work available after the
holiday season. (DSMF | 25). Althougbdez and his team were trained to log
“every employee concern,” Plaintiff’'s disciplinary log, as of January 6, 2014, did
not reflect any attendance scheduling issues, other than a single day on which
she reported car trouble and was unable to domeork. ([95.3] at 49; [87.3] at
177-178; PSMF { 3). Lake instructed Lopezonfirm Plaintiff's availability by

telephone and text megga to avoid conduct that coubg perceived as retaliation,



to schedule Plaintiff to work as muel possible, and to escalate any further
problems to Lake and AhmedDSMF § 27; [85.4] at 51-52).

Plaintiff repeatedly complained #ayas and Burnice that Lopez cut her
work hours because she was black, imnetaliation for her discrimination
complaint on December 2, 201883.2] at 43, 57, 13435; PSMF § 30). Burnice
received similar complaints from other blaakployees. ([83.2] at 44). Burnice
reported these complaints to Lopez, &id him that the black employees “who
were displaced to make spots for the Hispaifwere] better at their jobs than the
Hispanic people who were replacing them.” ([83.2] at 46, 133-134; PSMF | 29).
Burnice told Lopez that the staff chasdslowed down the mail processing” at the
warehouse. (PSMF { 29).

Burnice testified that Plaintiff's hours “went down tremendously” in the
months after ISS replaced Staffmark. ([83.2] at 27-28). Plaintiff worked
43.5 hours in November 2013, 89.75uh®in December 2013, 54.5 hours in
January 2014, 43.25 hourskebruary 2014, and ¥A hours in March 2014.

(DSMF 11 16, 28, 35; PSMF { 28). Dedant’s “peak season” was from late

3 On January 11, 2014, Plaintiff askedstart work at specific times during

the week of January 13, 2014. Lopez sought to discipline Plaintiff for submitting
this request. (PSMF  24; DSMF { 29).kédold Lopez “not to move forward

with the write-up” because “there wasthing inappropriate” about Plaintiff’s
request. (PSMF  2587.3] at 188-189).

v



November through approximately Dedeen 22, 2013. ([84] at 160, 237).
Although Defendant initially experieed a decline in business after
December 22, 2013, the volume of wer&nt “back up” in the period that

followed. ([87.4] at 167; PSMF | 28; see dI88.7] at 50 (Edler testifying that

“the mail volume picked up” aftdropez took control of the workchedule)).

4, Plaintiff's Final Warning

On March 5, 2014, Lopeat Lake’s direction, issued a written “Final
Warning” to Plaintiff, alleging that €hwas “not reliab[le] on attendance or
availability” and that it was “hard to aamunicate with her” about the work
schedule. (PSMF { 32; DSMF { 32; [BL]). A list of Plaintiff's alleged
infractions, beginning December 23, 20l&s attached to the warning. (PSMF
q 37; [95.3] at 36-38). Although Plaintiff sometimewas late or failed to report
for work, she had not previously recaiva written warning. (PSMF § 40; DSMF
1 14). The Final Warning stated: “Impronent on all areas is expected. Failure
to comply with policies could be use [sfof grounds of termirton.” ([81.11]).

Plaintiff wrote at the bottom of the Final Weng: “This is just a reason to get me

4 The attached version of the didmary log omitted the log’s first entry,

dated December 2, 2013, which stat&ds. Trice admitted to initiate [sic]
conversation with a co-wker regarding pay unfairge based on race. [Lopez]
asked Ms. Trice to leavedtpremises after disordertpnduct.” ([95.3] at 49;
PSMF | 37).



terminated. When | want to be on daikky don'’t call. When I call out | do it on
time.” ([81.11]).

Plaintiff immediately told Zayas th#te Final Warning waretaliatory and
that its allegations werfalse. (PSMF { 38). PIdiff showed Zayas her cell
phone, explaining that she had not missegalls from Defendant’s onsite staff.
(PSMF 1 39). Plaintiff also told Lakbat she was beingjscriminated and
retaliated against, that tla¢tendance allegations wdedse, that she believed
Defendant was trying to terminate hendahat she had not previously received a
written warning. (PSMF 9 40).

Defendant did not consistently enderits disciplinary policies regarding
attendance because “thevas a substantial number of employees that
were . . . non-compliant with the attendarguidelines.” ([87.4] at 209). During
the first six months of Defendantsviolvement at the UPS Warehouse, 90% of
employees failed to report, or reported labework at least once, and up to 50% of
employees incurred three or more unexcbabsences. (PSMF  36; [86.3] at 62-
64, 89-91, 95-100). Edler testified thatedst 40% of employees were late more
frequently or egregiously than Plaintiéind that Hispanic employees who were

late were treated more leniently than othe([83.7] at 177-178). Burnice testified



that Plaintiff’s attendance was thexsaas the averaganployee at the UPS
Warehouse. ([83.2] di29).

5. Plaintiff's Separation from Defendant

Plaintiff did not work at the UP®/arehouse after Malncl4, 2014. (PSMF
1 41). On-Site Coordinator Indiana &abs (“Palacios”) testified that, on
March 21, 2014, Plaintiff picked up herygheck from Defendant’s office and told
Palacios she was no longer “available takwue to issues going on at home.”
([88.3] at 111-112).Defendant then removed Plaintiff from the work schedule
because “obviously [Defendant] couldn’t conf her for work.” ([88.3] at 113).
Plaintiff testified that she did not agkbe removed from the schedule, did not
state that she was unavailable to world did not ask to move to a different
location. (PSMF { 42). Plaintiff furthéestified that, from mid-March through
mid-April 2014, she continued to visit Bdant’s office, seeking work hours and
asking Zayas why she had been remdveunh the work schedule. (PSMF | 45).
In April 2014, Plaintiff provided Defendamtith a document certifying that she
was medically cleared favork. (DSMF 9 38).

B.  Procedural History

On September 28, 2015, Plaintiied her Complaint [1], asserting

discrimination and retaliation claims und& U.S.C. § 1981. Count 1 asserts that

10



Defendant “discriminated against [Plaffitin the terms and conditions of her
contract because of her race by, amotiger things, reducing her hours, denying
her a raise, and terminating her.” (Compl. § 78). C@uagserts that Defendant
“retaliated against [Plaintiff] in the tesrand conditions of her contract because
she opposed the company’s race mmsmation by, among other things,
threatening her job, reducing her hourg)ydeg her a raise, artdrminating her.”
(Compl. § 87). The Complaiseeks declaratory relief,jumctive relief, back pay,
reinstatement or front pay, and attoriseges. (Compl. at 16).

On October 17, 2016, Defendant filksl Motion for Summary Judgment.
On July 5, 2017, the Magistrate Judge issued her R&R, recommending that
Defendant’s Motion for Summary Judgméet denied. The Magistrate Judge
found that there is sufficient evidencestgpport that Plaintiff's conditions of
employment were altered as a result ofabanimus, and that there is sufficient
evidence that Defendant’s claimed reasimnghe change in Plaintiff's work
conditions were pretextual. The Magiserdudge further found that a reasonable
jury could find that there was a “but fotausal link between Plaintiff's protected
activity and her reduction inours and termination, arldat Defendant’s claimed
reasons for its actions were pretextuainally, the Magistrate Judge found that

Defendant failed to show its after-acquired evidence of Plaintiff's wrongdoing was

11



so serious that immediate termination wbbhve occurred. EhMagistrate Judge
recommended that Defendant’s Mwtifor Summary Judgment be denied.

On July 24, 2017, Defendant filed {Bbjections to the R&R and, on
July 31, 2017, Plaintiff filed her respanflL29] to the Objections. Defendant
argues that “[Plaintiff's] story that [Defelant] subjected her tace discrimination
by denying her a raise, reducing her whdurs, and terminating her employment
[is] blatantly contradicted by the record([128] at 12). Defendant argues further
that a reasonable jury could not find tBetfendant retaliated agmst Plaintiff by
reducing her hours and terminating her esgpient. ([128] a1-22). Defendant
also objects to the Magistrate Judge’s rejection of Defdisdafter-acquired
evidence defense. ([128] at 24).

[I.  LEGAL STANDARDS

A. Summary Judgment

“Summary judgment is appropriate e the pleadings, the discovery and
disclosure materials on filand any affidavits show th#ttere is no genuine issue
as to any material fachd that the moving party is &thed to judgment as a matter

of law.” Ahmed v. Air France-KLM165 F. Supp. 3d 1302, 1309 (N.D. Ga.

2016); sed-ed. R. Civ. P. 56. “An issue of fastmaterial if it ‘might affect the

outcome of the suit under the governing lawW. Grp. Nurseries, Inc. v. Ergas

12



167 F.3d 1354, 1360 (11th Cir. 1999) (tjng Anderson v. Liberty Lobby, Inc.

477 U.S. 242, 248 (1986)). “An issue of fact is genuine ‘if the evidence is such
that a reasonable jury could returaeadict for the nonmoving party.” Icat 1361
(quoting Andersop477 U.S. at 248).

The party seeking summary judgmémears the initial responsibility of
informing the district court of the basis for its motion, and identifying [materials]
which it believes demonstrate the absenca génuine issue of material fact.”

Celotex Corp. v. Catrettt77 U.S. 317, 323 (1986). “Timeovant[] can meet this

burden by presenting evidence showing there dispute of material fact, or by
showing that the nonmoving party has failed to present evidence in support of
some element of its case on whichegbs the ultimate burden of proof.”

Graham v. State Farm Mut. Ins. C293 F.3d 1274, 1281-82 (11th Cir. 1999).

The moving party need not “support itsthoa with affidavits or other similar
materialsnegating the opponent’s claim.”_CeloteA77 U.S. at 323. Once the

moving party has met its initial burden, the nonmoving party must demonstrate that
summary judgment is inappropriate by designating specific facts showing a
genuine issue for trial. Grahai®3 F.3d at 1282. The nonmoving party “need

not present evidence in a form neces$aryadmission at trial; however, he may

not merely rest on his pleadings.” 1T]he mere existence @bme alleged

13



factual dispute between the parties will defeat an otherwise properly supported
motion for summary judgment; the requirement is that there lgemune issue of
material fact.” Anderson477 U.S. at 247-48.

“If the evidence presented by the non-movagty is merely colorable, or is
not significantly probative, summajydgment may be granted.” Apcoa,

Inc. v. Fid. Nat. Bank906 F.2d 610, 611 (11th Cir. 1990) (internal quotation

marks omitted) (quoting Andersp#77 U.S. at 250). The party opposing
summary judgment “must do more theimply show that there is some
metaphysical doubt as to the material facts.. Where the record taken as a whole
could not lead a rational trier of factfiad for the nonmoving party, there is no

genuine issue for trial.”_Scott v. Harrs50 U.S. 372, 380 (2007) (internal

guotation marks omitted) (quoting MatsualElec. Indus. Co., Ltd. v. Zenith

Radio Corp,.475 U.S. 574, 586-87 (1986)); ddiller v. Kenworth of Dothan, Ing.

277 F.3d 1269, 1275 (11th Cir. 2002) (atpas entitled to summary judgment if
“the facts and inferences point overwhelgly in favor of the moving party, such
that reasonable people could not ariae contraryerdict” (quoting

Combs v. Plantation PatterriO6 F.3d 1519, 1526 (11th Cir. 1997) (internal

guotation marks omitted))).

14



“At the summary judgment stage, facts must be viewed in the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those
facts.” Scott550 U.S. at 380. “When opposingies tell two different stories,
one of which is blatantly contradictég the record, so that no reasonable jury
could believe it, a court shtmlinot adopt that version of the facts for purposes of
ruling on a motion for summary judgment.”_I¢{C]redibility determinations, the
weighing of evidence, and the drawingmfierences from the facts are the function
of the jury.” Graham193 F.3d at 1282. “The nonmauaneed not be given the
benefit of every inference but only efery reasonable inference.” Id.

Rule 56(c) mandates the entrysoimmary judgment, after adequate

time for discovery and upon motion,agst a party who fails to make

a showing sufficient to establish thristence of an element essential

to that party’s case, and on which that party will bear the burden of

proof at trial. In such a situatiothere can be “no genuine issue as to

any material fact,” since a compaefailure of proof concerning an

essential element of the nonmoviparty’s case necessarily renders
all other facts immaterial.

Celotex 477 U.S. at 322-23; ségeeman v. JPMorgan Chase Bank N.A.

-- Fed. App’x --, 2017 WL 128002, at *4 (11th Cir. Jan. 13, 2017) (same);

Herzog v. Castle Rock Entm’193 F.3d 1241, 1247 (11th Cir. 1999) (“If the
non-movant in a summary judgment actfaits to adduce evidence which would
be sufficient, when viewed in a light icdfavorable to the non-movant, to support

a jury finding for the non-movant, sumary judgment may be granted.”).
15



B. Report and Recommendation

After conducting a careful and comfdeeview of the findings and
recommendations, a district judge mageut, reject, or modify a magistrate
judge’s report and recommendation. 28 U.S.C. 8§ 636(b)(1);

Williams v. Wainwright 681 F.2d 732 (11th Cir. 1982), cert. denié8o U.S.

1112 (1983). A district judge “shall make&l@anovo determination of those
portions of the report or specified propdgindings or recommendations to which
objection is made.” 28 U.S.C. § 636(b)(Mlith respect to those findings and
recommendations to which objections haoe been asserted, the Court must
conduct a plain error review of the record. SIal4 F.2d at 1095. In view of
Defendant’s objections, the Court conductie@ovo review of the R&R.

1. DISCUSSION

A. Defendant’s Objection to tHending and Recommendation that
Defendant is Not Entitled to Summyaludgment on Plaintiff's Race
Discrimination Claim under Section 1981 (Count 1)

Count 1 of the Complaint assedasace discrimination claim under
section 1981. Plaintiff alleges that Dedflant discriminated against her by denying

her a pay raise, reducing her work hoars] terminating her employment.

16



1. Section 1981 Discrimination Clainag the Summary Judgment
Stage

Section 1981 provides that all persons “shall have the same right in every
State and Territory to make and enfocoatracts . . . as is enjoyed by white
citizens.” 42 U.S.C § 1981(a). Thixludes equal right® “the making,
performance, modification, and terminatioincontracts, and the enjoyment of all
benefits, privileges, termand conditions of theontractual relationship.”

42 U.S.C § 1981(b). Section 198huees a showing of “purposeful

discrimination,” Ferrill v. Parker Grp., Incl68 F.3d 468, 472 (11th Cir. 1999),

and “provides protection onlon the basis of raceRollins v. Alabama Cmty.

Coll. Sys, 814 F. Supp. 2d 1250, 1259 n.1 (M.D. Ala. 2011).
Where, as here, an erogke relies on circumstantiavidence to support her
section 1981 claims, courts apply thedmn-shifting framework set out in

McDonnell Douglas Corp. v. Gree#11 U.S. 792 (1973).SeeFlournoy v. CML-

GAWB, LLC, 851 F.3d 1335, 1339 (11th Cir. 201Wright v. Sanders Lead Co.

217 F. App’'x 925, 928 n.3 (11th Cir. 200A)nder this framework, the plaintiff

has the initial burden of establishiagprima facie case of intentional

> The Court draws on Title VII casaw because “the same analytical

framework and proof requirements thpply to employment discrimination claims
under Title VII also apply taliscrimination claims unde3ection 1981.”_Surtain v.
Hamlin Terrace Found789 F.3d 1239, 1245 n.6 (11th Cir. 2015).

17



discrimination. If a prima facie case Isosvn, the burden shifts to the employer to
“produc[e] evidence that its aoti was taken for some legitimate,

non-discriminatory reason.” E.EQ©.v. Joe’s Stone Crabs, In296 F.3d 1265,

1272 (11th Cir. 2002). “To satisfy thistammediate burden, the employer need
only produce admissible evidemwhich would allow the trieof fact rationally to
conclude that the employment decision hatdbeen motivated by discriminatory

animus.” _Combs Wlantation Patternd06 F.3d 1519, 1528 (11th Cir. 1997)

(quoting Texas Dep’t of Cmty. Affairs v. Burding50 U.S. 248, 257 (1981)).

“Should the employer meet its burdeinproduction, the presumption of
discrimination is rebutted, and the inquiry proceeds to a new level of specificity, in
which the plaintiff must show that tipgoffered reason really is a pretext for
unlawful discrimination.”_E.E.O0.C296 F.3d at 1272-73. “Although the
intermediate burdens of production shifick and forth, the ultimate burden of
persuading the trier of fact that the eoy@r intentionally discriminated against the
employee remains at all timesth the plaintiff.” Id.at 1273.

This burden-shifting test “is not, and never was intended to be, the
sine qua non for a plaintiff to survive a summary judgment motion in an

employment discrimination caseSmith v. Lockheed-Martin Corp644 F.3d

1321, 1328 (11th Cir. 2011). “The ‘ultimageiestion’ in a disparate treatment case

18



is not whether a plaintiff has estabiesl a prima facie car demonstrated
pretext, but ‘whether the defendantentionally discriminated against the

plaintiff.” Nix v. WLCY Radio/Rahall Comm.738 F.2d 1181, 1184 (11th Cir.

1984) (quoting U.S. Postal Serv. Bd. of Governors v. Aiké68 U.S. 711, 715

(1983)). A plaintiff may defeat a summary judgment motion by presenting “a
convincing mosaic of circumstantial evidenthat would allow a jury to infer
intentional discrimination bthe decisionmaker.” _Smitl644 F.3d at 1328.

2. Whether Plaintiff has Established a Prima Facie Case of
Intentional Race Discrimination

Plaintiff may establish a prima faciesenof intentional discrimination in
several ways, including by showing “(1) diedongs to a protected class; (2) she
was qualified to do the job; (3) she wagjected to adverse employment action;
and (4) her employer treated similarly sitte’d employees outside her class more

favorably.” Crawford v. Carroll529 F.3d 961, 970 (11th Cir. 2008); dém=ited

States Postal Serv. Bd. of Gov. v. Aikefh®3 S. Ct. 1478, 1482 (1983) (“The

prima facie case method dsliahed in McDonnell Douglawas never intended to

be rigid, mechanized, or ritualistic.”).

19



a) Prima Facie Elements 1 and 2: Whether Plaintiff belongs
to a Protected Class and was Qualified to do her Job

The Magistrate Judge found, and the Cagirees, that Plaintiff belongs to a
protected class and was qualified to perforenjob. “There is no dispute that
[Plaintiff] is African-American, and [she] énefore falls into a protected class.”

Walker v. Thomasville Ford Lincoln, IndNo. 7:11-cv-83, 2012 WL 5398609, at

*3 (M.D. Ga. Nov. 2, 2012); seddaddox-Jones v. Bd. of Rents of Univ. Sys. of

Georgia 448 F. App’x 17, 20 (11th Cir. 201)oting that African-Americans are
a protected class). It also is undisputed that Plaintiff, “throughout her
employment,” was “a dependable, goododrgee with a good attitude,” and that
she was “an outstanding worker.” (PSME;{85.4] at 162 (“[Plaintiff was] one

of the fastest, best workers there, vienpwledgeable.”)). Platiff has established
the first two elements of theawitional prima facie test. (S¢&4.1] at 9

(Defendant conceding that Plaintiff balys to a protected class and was qualified
to perform her job).

b) Prima Facie Element 3. Winer Plaintiff was Subjected
to Adverse Employment Action

Plaintiff claims she satisfies the thielement—that she was “subjected to
adverse employment action"—because she demnied a pay raise, her work hours

were reduced, and her employment washieated. The undisputed evidence is

20



that Plaintiff, unlike some of her co-wkars, did not receive a pay raise during her
employment with Defendant. (DSMF § 1Alaintiff also has shown that her
hours were reduced. Afteopez assumed control ewthe work schedule,

Plaintiff was not assigned work fromeBember 29, 2013, throughnuary 7, 2014.
(PSMF 1 20; [85.3] at 15758, 179; [87.4] at 56)Her hours fell from 89.75 hours
in December 2013, to 54.5 hours in January 2014, 43.25 imokbebruary 2014,

and 37.75 hours in March 2014DSMF 1 16, 28, 35; PSMF { 28). Burnice
testified that Plaintiff's hours “werttown tremendously” in the months after
Defendant replaced Staffmark83.2] at 27-28). A reamable jury could find that
Plaintiff's work hours were reduced.

A jury also could find that Defendatdrminated Plaintiff's employment.
Plaintiff did not work at the UPS Wdreuse after March 12014. (PSMF | 41).
Palacios testified that, on March 21, 20R4gintiff picked up her paycheck from
Defendant’s office and told Palacios skas no longer “available to work due to
iIssues going on at home.” ([88.3] at 111-11Pefendant then removed Plaintiff
from the work schedule because “obvioughefendant] couldn’t confirm her for
work.” ([88.3] at 113). Plaintiff testiéd, however, that she did not ask to be
removed from the schedule, did not statg 8he was unavailable to work, and did

not ask to move to a different locatio(PSMF § 42). Plaintiff further testified
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that, from mid-March through mid-April 2014he continued to visit Defendant’s
office, seeking work hours and askingyZa why she had been removed from the
work schedule. (PSMF 1 45). In April 2014, Plaintiff provided Defendant with a
document certifying that she was medicallgared for work. (DSMF | 38).

Based on these facts and the reasonaf#ecinces that can be drawn from them,
the Court finds that a jury could belieR&intiff's testimony and find that she was

terminated._Se€omer v. City of Palm Bay, Fla265 F.3d 1186, 1192 (11th Cir.

2001) (stating that courts, at the summadgment stage, must “view the evidence
and all factual inferences raised by ithe light most favorable to the non-moving
party, and resolve all reasonable doubts about the facts in favor of the non-moving

party”); see alstopez v. AT & T, Corp.457 F. App’'x 872, 874 (11th Cir. 2012)

(“In the summary judgment context, tbeurt must avoid weighing conflicting
evidence or making credibility determirats.”). Plaintiff has shown she was
subjected to one or more adverse employment actions.
C) Prima Facie Element 4. Whether Defendant Treated
Similarly Situated Employees Differently or Whether

Plaintiff Otherwise Established a Prima Facie Case of
Discrimination

Although Plaintiff does not identify a similarly situated comparator outside
her class who was treated more favorashe argues that circumstantial evidence

supports a prima facie case of intentional discrimination. (R&R at 21).
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“[P]laintiff[] can establish a prima fae case, as requatdy McDonnell Douglas

and its follow-on cases, without pointingdasimilarly situated comparator.”

King v. Ferguson Enterprises, In871 F. Supp. 2d 1200, 1214 (N.D. Ga. 2013),

aff'd, 568 F. App'x 686 (11th Cir. 2014); s&enith 644 F.3d at 1328
(“[P]laintiff's failure to produce a cmparator does not necessarily doom the
plaintiff's case.”). Plaintiff's only obligatin, at the prima facistage, is to “carry
the initial burden of offering evidence aplmte to create an inference that an
employment decision was based on a disicratory criterion.” _Int’l Bhd. of

Teamsters v. United Statet31 U.S. 324, 358 (1977). The Magistrate Judge

found, and the Court agrees, thaiRliff has met this burden. Sé&exas Dep't of

Cmty. Affairs v. Burdine450 U.S. 248, 253 (1981) (“The burden of establishing a

prima facie case of dispaeatreatment is not onerous.”).

On December 2, 2013, Plaintiff askieopez when sheral her colleagues
would get a pay increase. Lopezpesded, “If you [were] Mexican, you would
already have a raise.” (PMSF  13). Tdupports an inference that Plaintiff was

denied a pay raise because of her Pa@ther evidence supports a prima facie case

® Lopez’'s remark, and his failure poevent a Hispanic employee from using

the word “nigger” at work, also cotiisite circumstantial evidence that Lopez
reduced Plaintiff’'s hours based on racial animus. [Bwaon v. Fleming
Supermarkets Of Florida, Ind96 F.3d 1354, 1362 (11th Cir. 1999) (finding that a
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that Defendant terminated Plaintiff arebluced her hours because she is black.
Burnice testified that Defendant’s Exéioe Vice President told her that UPS
wanted Defendant to “diversify” the widorce and “to get more Hispanics.”

(PSMF 1 4)._SeRoss v. Rhodes Furniture, In&46 F.3d 1286, 1292 (11th Cir.

1998) (“[Clomments that are ndirect evidence of discrimination because they
are either too remote in time or too attetiedebecause they were not directed at the
plaintiff . . . may provide circumstantiavidence to support an inference of
discrimination.”). DeSota testified thaér supervisor was instructed, by senior
management, to “hire a diversvorkplace other than blag€kand that “she needed
more candidates that were not blackPSMF | 5; [101] at 11-12). Zayas, a
Senior Recruiter, repeatedly and explicdliyected DeSota to hire non-blacks.
Defendant hired an equal number of blackl non-black applicants even though
approximately 80% of applicants waskack. (PSMF | 6; ([101] at 89).
Defendant’s Executive Vice Presidewhile walking through the UPS
Warehouse, terminated black employeesight without seeking information
about their performance. He selecttlder black employees for termination

because they were talking while workidmgit praised two Hispanic employees who

decision-maker’s ageist commentamon-plaintiff was “highly suggestive
circumstantial evidence from which a jurguld infer discriminatory animus”
against plaintiff).
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also talked while working and who workatbre slowly than th black employees.
([95.3] at 41; PSMF § 10). Burnice téed that Lopez scheduled Hispanic
employees to work instead of supetbaick employees, and that this undermined
the quality of Defendant’s work. ([83.at 46, 133-134; PSMF § 29). Edler
testified that, after Lopez took contifl the work schedule, the number of
Hispanic employees grew substantiallipy-a factor of four or five—and that

“the African-American ratio dropped tremaously.” ([83.7] at 40). Plaintiff
repeatedly compiaed internally that her hours wetat because she is black. The
Magistrate Judge found that a jury adgbnclude that Defelant intentionally
sought to limit the number of black empéms at the UPS Warehouse, and that this
motivated Defendant to dece Plaintiff's hours and tieinate her employment.

The Court agrees with the Magistrate Jeiddinding that Plaintiff has established
a prima facie case of race discriminatiogdngse Defendant deniéer a pay raise,
reduced her work hours, and terminated her employment.

3.  Whether Defendant Had Legitate, Non-Discriminatory
Reasons for Plaintiff's Adverse Employment Actions

Plaintiff having established a primacfa case of discrimination, the burden
shifts to Defendant to “produc|e] evidaemthat its action was taken for some

legitimate, non-discriminatomeason.” _Joe’s Stone Cral®96 F.3d at 1272.

Defendant’s burden is “eredingly light,” Walker v. NationsBank of Florida
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N.A., 53 F.3d 1548, 1556 (11th Cir. 1995), amtmerely one of production,”

Chapman v. Al Transp229 F.3d 1012, 1024 (11th CR000). Defendant “need
only produce admissible evidesmwhich would allow the trreof fact rationally to
conclude that the employment decision hatdbeen motivated by discriminatory
animus.” _Combsl106 F.3d at 1528:The defendant need npersuade the court
that it was actually motivated byelproffered reasons.” Burdiné50 U.S. at 254.
Defendant claims that Lopez was nototved in setting Plaintiff’'s pay, and
that pay raises were determined onlibsis of hours worked, “which had nothing
to do with race.” ([84.1] at 19). Defdant states that Plaintiff's hours were
reduced because of “the post-holidgdgw down and difficulties in scheduling
her,” and that hour reductiofigpplied across the board without respect to race.”
([84.1] at 9, 15). Defendant claims tiiaintiff voluntarily resigned and, even if
she did not, she was terminated becalmehad “attendance issues” and because
of “the personal animus between [Ptéfhand Lopez.” ([84.1] at 16). The
Magistrate Judge found, and the Gaagrees, that Defielant has met its
“exceedingly light” burden of offering légmate, non-discriminatory reasons for

the adverse employment actions taken against Plaintiff. Wa&Rd¥.3d at 1556.
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4. Whether Defendant’'s Proffered Reasons are Pretextual

Defendant having articulated non-discriminatory reasons for Plaintiff's
alleged mistreatment, the burden shift®taintiff to show that Defendant’s
proffered reasons are pretextual. Pl#ictn establish pretext “either directly by
persuading the court that a discrintmrg reason more lidy motivated the
employer or indirectly by showing that the employer’s proffered explanation is

unworthy of credence.” JacksonState of Alabama State Tenure Comn#05

F.3d 1276, 1289 (11th Cir. 2005). To establish pretext indirectly, Plaintiff “must
demonstrate such weaknesses, implausils)itreconsistenciescoherencies, or
contradictions in the employer’s proffer&egitimate reasons for its action that a

reasonable factfinder could find them unttgrof credence.”_McCann v. Tillman

526 F.3d 1370, 1375 (11th Cir. 2008); sd®ang v. Alabama Agric. & Mech.

Univ., 2009 WL 4670423, at *2 (11th Cir. O@3, 2009). “The evidence of

pretext may include . . . the same evickeoffered initially to establish the prima

facie case.”_Wilson v. B/E Aerospace, |76 F.3d 1079, 1088 (11th Cir. 2004);

seeOgwo v. Miami Dae Cty. Sch. Bd.No. 15-11190, 2017 WL 2954567, at *1

(11th Cir. July 11, 2017) (“In showinggtext, the plaintiff may rely on the same
evidence he relied on in establishing jrisna facie case.”). “The district court

must, in view of all the evidence, deten@ whether the plaintiff has cast sufficient
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doubt on the defendant’s proffered n@wliminatory reasons to permit a
reasonable factfinder to conclude tha é&mployer’s proffered legitimate reasons
were not what actually niwated its conduct.” Comb406 F.3d at 1538.

The Magistrate Judge found, and @eurt agrees, that a jury could
conclude that “a discriminatory reasonmadikely motivated [Defendant]” to deny
Plaintiff a pay raise, reduce her howasd terminate her employment. Jackson
405 F.3d at 1289. On December 2, 2013, Plaintiff asked Lopez when she and her
colleagues would get a pay increas@péz responded, “If you [were] Mexican,
you would already have a raise.” (PMSF 1. 18)jury could believe that Lopez’s
statement, when considered in the contéother evidence of racial animus, was
true, even if Lopez did not exercise direontrol over Plaintiff's pay. A jury also
could find that Lopez intgionally cut Plaintiff’'s hours because she was black,
thus precluding Plaintiff from working the hours required to trigger a pay increase.
Burnice testified that Lopez scheduled Hispanic employees to work instead of
superior black employees, that this umdimed the quality oDefendant’s work,
and that Burnice repeatedly raised thsiswith Lopez, who failed to address the
problem. ([83.2] at 46, 13B34; PSMF  29). Lopez did not prevent a Hispanic
employee, named Will, from using the word “nigger” around black employees.

([95.4] 11 23-26; PSMF {1 11-1[83.1] at 93-94). Sevdraitnesses testified that
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senior management wanted to “diversitiié workforce, hirenore Hispanics, and
reduce the number of black employeethm UPS Warehousdefendant hired an
equal number of black and non-black Egats even though approximately 80%
of applicants were black. A Senior Recruitepeatedly directed her staff to hire
non-blacks based on race. The Execudie President, while walking through
the UPS Warehouse, terminated blackployees on sight without seeking
information about their performance.Tfhe record, viewed in a light most
favorable to the plaintiff, presents anvincing mosaic of circumstantial evidence
that would allow a jury to infer internal discrimination by th decisionmaker.”
Smith 644 F.3d at 1328 (“[N]Jo matter itsrfa, so long as the circumstantial
evidence raises a reasonable inferencettigaémployer discriminated against the
plaintiff, summary judgment is improper.”).

A jury also could find that Defendant’s proffered reasons for cutting
Plaintiff’'s hours and terminating her emapiment are “unworthy of credence.”
Jackson405 F.3d at 1289. Defendant stated laintiff's hours were reduced
because of “the post-holiday slow doamd difficulties in scheduling her,” and
that hours were cut “acrosstboard without respect toca” ([84.1] at 9, 15).
Although Defendant initially experierd a decline in business after

December 22, 2013, the volume of wevknt “back up” in the period that
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followed. ([87.4] at 167; PSMF { 28). Bura testified that Plaintiff's—and other
black employees’—hours were redusekile Hispanic employees’ hours
increased. Lopez cut Plaintiff fromethvork schedule from December 29, 2013,
through January 7, 2014, akedly on the grounds that Plaintiff was unavailable or
did not answer her telephone. Plaintiffiisciplinary log, however, does not reflect
any scheduling that Plaintiff olwatted during this period. (S&SMF {1 3).

Plaintiff later showed her cell phone toyaa to show that she did not miss any
calls from Defendant’s staff. (PSMF { 39).

Defendant’s claim that Plaintiff reggied is contradicted by Plaintiff's
testimony. Defendant’s argument that Ridi was terminated for her attendance
Issues is contradicted by eviderst®wing that most employees were
“non-compliant with the attendangeidelines” and that Defendant did not
consistently enforce its disciplinary policies. (7at 209; se®SMF | 36; [86.3]
at 62-64, 89-91, 95-100) Edler testified that at let40% of employees were late
more frequently or egregiously than pk#if, and that Hispanic employees who
were late were treated mdemniently than others. ([83.7] at 177-178). Burnice

testified that Plaintiff's attendance wiie same as the average employee at the

! Defendant’s time cards also shovesdployees clocking in late even though

they actually were on time. (PSMF 1 47).
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UPS Warehouse. ([83.2] at 129). Dedant’s proffered reasons for cutting

Plaintiff’'s hours and terminating hemployment suffer from “weaknesses,
implausibilities, inconsistencse incoherencies, or caatictions” such that “a
reasonable factfinder could find them unworthy of credence.” McG#thF.3d at
1375-76. There is sufficient evidence, including circumstantial evidence, to permit
a jury to find that Defendant’s prfefed reasons for Plaintiff's alleged

mistreatment are pretexts for race discrimination. Having condudedao

review of the record, the Court agreeth the Magistrate Judge’s finding and
recommendation that Defendant’'s Metifor Summary Judgment on Count 1 be
denied. Defendant’s objection to the recommendation that summary judgment not

be granted on Count 1 is overrufed.

8 To the extent Defendant argues timtavorable treatment of other black

employees precludes a finding that Defemidacially discriminated against
Plaintiff, Defendant’'s argument is inconsrstevith authority and is rejected. See
Connecticut v. Teal57 U.S. 440, 455 (1982) (“Congsenever intended to give
an employer license to discriminateaaigst some employees on the basis of
race . .. merely becaube favorably treats other members of the employees’
group.”); Brown v. Hendersqr257 F.3d 246, 252-53 (2d Cir. 2001)
(“[Dliscrimination against one employee canbetcured, or dproven, solely by
favorable, or equitable, trement of other employees of the same race or sex.”).
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B. Defendant’'s Objection to tHending and Recommendation that
Defendant is Not Entitled to Sumary Judgment on Plaintiff's
Retaliation Claim under Section 1981 (Count 2)

Count 2 of the Complaint assertsegaliation claim undesection 1981.
Plaintiff alleges that Defendant redudeel hours and terminated her employment
in retaliation for her complaia about race discriminatior([95] at 21-22).

1. Section 1981 Retaliation Claina$ the Summary Judgment
Stage

Section 1981 retaliation claims, like ¢f@s for discrimination, are governed
by the_McDonnelframework. “Under this frmework, a plaintiff alleging
retaliation must first establish a prima facie case by showing (hahe engaged
in a statutorily protected activity; (2) lsaeffered an adverse employment action;
and (3) he established a causal link twthe protected activity and the adverse

action.” Bryant v. Jone$75 F.3d 1281, 1307-08 (hi€Cir. 2009). “Once a

plaintiff establishes a prima facie cadaetaliation, thdourden of production
shifts to the defendant to rebut thegumption by articulating a legitimate,
non-discriminatory reason for the\aerse employment action.” ldt 1308.
“After the defendant makes this showgj the plaintiff has a full and fair
opportunity to demonstrate that the defant’s proffered reason was merely a

pretext to mask discriminatory actions.” Id.
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2. Whether Plaintiff has Established a Prima Facie Case of
Retaliation

The Magistrate Judge found, and thetiea do not dispute, that Plaintiff
engaged in statutorily protected activilgcause, beginning on December 2, 2013,
she repeatedly complained about racial discrimomatind retaliation([84.1] at
20-21; R&R at 34). For the reasons expldiearlier in this Order, the Court also
finds that Plaintiff suffered an “adversenployment actionivhen her hours were
reduced and her employment was terminated. $8pepp. 21-22).

To establish the third element of theénpa facie test, Plaintiff must establish
that Plaintiff's discrimingion and retaliation complaints were “a but-for cause” of

the adverse employment actions about Wisice complains. Jones v. Suburban

Propane, In¢.577 F. App’x 951, 954-55 (11th CR014). “A plaintiff's burden to

prove causation can be met by showirgjose temporal proximity between the
statutorily protected activity and adverse-employment action.atlé55. “A time
period as much as one month betweerptioéected activity and the adverse action

IS not too protracted to support causati Clark v. SBroward Hosp. Dist.601 F.

App’x 886, 897 (11th Cir. 2015). I]h the absence of any other
evidence, . . . three months betwdes protected activity and an adverse

employment action [is] insufficient to establish causation.” Id.
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On December 2, 2013, Plaintiff complad about Lopez’s discriminatory
remark, and Lopez, who waware of the complaint, dismissed her from work
later that day. Less thamonth later, Lopez cut Pidiff from the work schedule
for the December 29, 2013, througmdary 7, 2014, time period. On
January 6, 2014, Plaintiff engaged in hat protected activity by complaining that
Lopez retaliated and discrimated against her. Lopez was aware of Plaintiff's
complaint. Evidence supports that Lag®ntinued to reduce Plaintiff's hours
after January 6, 2014. On March 5, 20RKintiff received a Final Warning even
though she had not received a written wagmpreviously. Plaintiff immediately
complained to Lake and Zayas that theaF\Warning was retaliatory and that she
was being discriminated against. Evidersupports that Plaintiff was terminated
approximately 10 days latdsecause Defendant declingdput her on the work
schedule after March 14, 2014. The tengb proximity between Plaintiff's
complaints and the adverse employnettons alleged, is sufficient to
demonstrate a causal link and to estalihghthird element of the prima facie test
for retaliation. _Id. That Plaintiff received a Final Warning without first receiving a
written warning, and that several minofractions suddenly were alleged against
Plaintiff after months without issue, aslditional evidence of retaliation against

Plaintiff. SeeWeaver v. Casa Gallard®22 F.2d 1515, 1525 (11th Cir. 1991)
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(“The pronounced increase in negatregiews and the careful scrutiny of
Weaver's performance . . . ssifficient to establish a causal link.”); ([112] at 18
(Plaintiff “was not difficult to reachl@out scheduling” and “always promptly
responded” before Lopeasumed control over the work schedule). The Court
agrees with the Magistrate Judge’s findihgt Plaintiff established a prima facie
case of retaliation.

3.  Whether Defendant has Arti@ied Non-Discriminatory

Reasons and Whether Plaintiff has Shown the Reasons are
Pretextual

For the reasons explained earlier in this Order, $s@eapp. 27-31), a jury
could find that Defendantigroffered reasons for reducing Plaintiff's hours and
terminating her employmeiare pretextual. Sekckson405 F.3d at 1289.
Defendant’s assertion that Plaintiffluatarily resigned is contradicted by
Plaintiff's testimony. Defendant’dtarnative argument that Plaintiff was
terminated for her attendance issuesistiadicted by evidence showing that most
employees were “non-compliant witlhe attendance guidelines” and that
Defendant did not consistently enforce its disciplinary policies. ([87.4] at 209; see
PSMF 1 36; [86.3] at 62-64, 89-91, 95-10&dler testified that at least 40% of
employees were late moirequently or more egregiously than Plaintiff, and

Burnice testified that Plaintiff's attendee was the same as the average employee
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at the UPS Warehouse. ([83af]177-178; [83.2] at 129)Defendant states that
Plaintiff's hours were reduced becawdéthe post-holiday slow down and
difficulties in scheduling her,” and thaburs were reduced “across the board
without respect to race.” ([84.1] @t 15). Although Defendant initially
experienced a decline in businessraiitecember 22, 2013, the volume of work
went “back up” in the period that followed[87.4] at 167; PSMF { 28). Burnice
also testified that Plaintiff's—and leér black employees’—hours were reduced
while Hispanic employees’ hours increased. (See,RMF T 26). Lopez cut
Plaintiff from the work schedalfrom December 29, 2013, through

January 7, 2014, allegedly on the groundd Blaintiff was unavailable or did not
answer her telephone. Plaintiff's disci@ny log, however, does not reflect that
Plaintiff obstructed Lopez’s ability to schedule her work during this period. (See
PSMF | 3). Plaintiff later showed her cell phone to Zayas, explaining that she did
not miss any calls from onsite staff, thdiscrediting that dés were made to
schedule her work. (PSMF 9 39). eftlose temporal proximity between

Plaintiff's complaints and the adveremployment actions, combined with
Defendant’s sudden, increassetutiny and discipline of Plaintiff, support an
inference of retaliatorgnimus. Having conductedda novo review of the record,

the Court agrees with the Magistrdtedge’s finding that the evidence supports
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that Defendant retaliated against Pidirfby reducing her hours and terminating
her employment. Defendant’s objen to the Magistrate Judge’s
recommendation that summary judgmentm®granted on Count 2 is overrufed.

C. Defendant’s Objection to tHending and Recommendation that
Defendant’s Motion Based on Aftécquired Evidence be Denied

Defendant argues that, under the aftequired evidencaule, Plaintiff's
“claim for equitable relief idarred and [her] claim fdyack pay is limited to the
period of time from the date of hiast day of work on March 13, 2014 to
July 7, 2016.” ([84.1] at 25). July, 2016, is the date on which Defendant
allegedly discovered Plaintiff previdysngaged in misconduct for which she

would have been terminated. The atieqquired evidence doctrine provides that,

’ Defendant argues that the Magistrate Judge should have issued a summary

judgment ruling on whether Defendant distnated or retaliatbagainst Plaintiff
by “(a) failing to respond to [Plaintiff's] complaints; (b) singling out other
employees; (c) falsifying claims againstdPitiff]; . . . (d) Lopez speaking rudely
to her; . . . ([e]) changing her positiontehs; ([f]) failing to provide her records;
([g]) failing to provide her with a sepdi@n notice; and ([h]) allowing the use of
the ‘n’ word.” ([128] at 6-11, 18-21)Plaintiff, however, does not claim these
items are “independently actionable adeeesployment actions” or “actionable
acts of retaliation” that “give rise trecovery.” ([129] at 19, 22-23).
Defendant’s objection is thus overruledefendant’s argument that the Magistrate
Judge should have issued a summary judgment ruling on whether Plaintiff
presented direct evidence of discrimioatalso lacks merits. ([128] at 11).

The Magistrate Judge properly found thati®tiff's claims rely on circumstantial
evidence of discrimination and retaliatiavhich is sufficient to establish section
1981 claims under McDonnel(R&R at 17; [129] at 19 n.16).
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“In cases in which an employee commits an act during employment that would
lead to termination and the employer ot about the act during the course of
litigation, neither reinstatement nor front pay is an appropriate remedy.”

Wallace v. Dunn Const. C®62 F.3d 374, 378 (11th Cir. 1995). Back pay

generally “should be calculatdrom the date of the unldw discharge to the date
the new information was discovered.” I8/Vhere an employer seeks to rely upon
after-acquired evidence of wrongdoing, it miiist establish that the wrongdoing
was of such severity that the employee in fact would have been terminated on
those grounds alone if the employer had knoivit at the time othe discharge.”

McKennon v. Nashville Banner Pub. C613 U.S. 352, 362-63 (1995); see

Wallace 62 F.3d at 379 (“In order to benefit from the after-acquired evidence
rule . . ., [defendant] nail prove that the misconduevealed by the deposition
was so grave that [plaintiff's] immeatie discharge would have followed its
disclosure in any event.”).

Defendant relies on two piecegafter-acquired evidence. First, Plaintiff's
husband, Greg Dewberry, té®d during his deposition that he “normally” drove
Plaintiff to work and that the family calid not “break down” during Plaintiff's
employment at the UPS Warehouse. ([8ai6$7). Plaintiff previously told

Defendant that she could nottge work on December 23, 2013 and
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February 21, 2014, because of “car troubled &car issues.” {5.3] at 48-49).
Second, Plaintiff's mother, Doris Carthaastified during her deposition that
Plaintiff “had to stop going to work” beaae of the “discrimination, the prejudice,
[and] the disrespect. . .. She was going to be crazy in jail or somebody going to be
hurt.” ([83.3] at 60). Defendant ctas this evidence “would have formed a
legitimate basis for an adverse employiretion,” because Lopez testified that
“lying to a supervisor about the reason iaissing work/being late and threatening
to commit acts of violence at the worpe are reasons the company will take
adverse employment action, up to andudahg termination.” @1.5] 1 3; [128] at
24-25).

Defendant’s argument failsebause a jury could find that Plaintiff did not lie
to her supervisor and did not threaggysical violence at the workplace.
Plaintiff’'s statement to her supervisoatlshe had “car trouble” and “car issues” is
not inconsistent with her husband’stienony that the family car did not
“break down” during Plaintiff's employmeémt the UPS Warehouse. Even if it
was, this inconsistency creates anésstifact for the jury to resolve.
Ms. Carthan’s testimony does not establisdt Plaintiff threateed violence at the

workplace. Ms. Carthan séat only that she believed Plaintiff would “be crazy in
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jail” or “somebody [would]pe hurt” if she had cdimued working at the UPS
Warehouse.

Even if this after-acquired evidenceldihow Plaintiff lied to her supervisor
and threatened workplace violence, Deferideas not established that Plaintiff
“In fact would have been terminated those grounds alone.” McKenn&i3
U.S. at 362-63. Lopez testified tHaaintiff's alleged misconduct constituted
“reasons the company will take adverse employment aafmio and including
termination.” ([81.5] Y 3 (@phasis added)). This shows that Defendant could,
but not necessarily would, Y& terminated Plaintiff for lying to her supervisor and
threatening violence. Having conductedeanovo review of the record, the Court
agrees with the MagistiaJudge that Defendant is not entitled to summary
judgment on its after-acquired evidencéetise. Defendant’s objections are
overruled, and Defendant’s MotionrfSummary Judgment is denied.

V. CONCLUSION

For the foregoing reasons,

ITISHEREBY ORDERED that Magistrate JudgJanet F. King’s Final
Report and Recommendation [124ABOPTED.

IT ISFURTHER ORDERED that Defendant’'s Obftion[s] to the Final

Report and Recommendation [128] @¢ERRULED.
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IT ISFURTHER ORDERED that Defendant’s Motion for Summary

Judgment [81] IDENIED.

SO ORDERED this 16th day of August, 2017.

WM% L. b“‘h“—l
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE
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