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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JOHN HANCOCK LIFE
INSURANCE COMPANY (USA),

Plaintiff,
V. 1:15-cv-3715-WSD

WILLIAM ANDREWSand
GLADYSANDREWS,

Defendants.

OPINION AND ORDER

This matter is before the Court oraRitiff John Hancock Life Insurance
Company (USA)’s (“Plaintiff”) Moton for Summary Judgment [53].
. BACKGROUND

A. Facts

On August 1, 1984, Plaintiff issued an annuity (“Annuity”) to Defendant
William Andrews (“Mr. Andrews”). (Plaintifs Statement of Material Facts [53.2]
(“PSMF”) T 3; [11.1] at 1}. The Annuity required Plaintiff to pay Mr. Andrews

$200,000 a year for thirty years, beging on August 1, 1996, and ending on

! Although Manufacturers Life Insurae Company technically issued the

Annuity, that entity is now known a®hn Hancock Lifénsurance Company
(USA). (PSMF 1 3).
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August 1, 2025. ([11.1] at 1). Adctober 5, 1999, Mr. Andrews sold to
Settlement Capital Corporation (“Settlement Capital”) his righteceive future
payments under the Annuity for the teen-year period of August 2001 through
August 2014 (the “Initial Annuity Payment Agreement”). (PSMF {1 {, 8).

On February 12, 2001, Mr. Andrewstered into a second agreement with
Settlement Capital to sell his remangifuture payments under the Annuity
(the “Second Annuity Payment Agreemeat™SAPA”). (PSMF 11 2, 6). Under
the SAPA, Mr. Andrews sold to Settlemé®apital his Annuity payments for the

period of August 2015 through August 20@%e “Annuity Payments”), in return

2 Defendants William Andrews and @l Andrews (together, “Defendants”)

fail to cite or submit any evidence in support of their opposition to Plaintiff's
Motion for Summary Judgment. The@t adopts the facts in Plaintiff's
Statement of Material Facts [53.2] to ialh, in violation of Local Rule 56.1,
Defendants did not specifically respond. &enpton v. Atzert590 F. App’x

942, 944 (11th Cir. 2014) (“[A] district couwill accept each of the movant’s facts
admitted at summary judgment unlessibamovant directly refutes these facts
with concise response¥,’Reese v. Herberb27 F.3d 1253, 1268 (11th Cir. 2008)
(stating that compliance with Local Rule 5és the “only permissible way . . . to
establish a genuine issue of materiat'fan response to the moving party’s
assertion of undisputed facts). Theutt disregards the unsupported factual
assertions made in Defemds’ response brief. Sddlis v. England 432 F.3d

1321, 1326 (11th Cir. 2005) (“[M]emmonclusions and unsupported factual
allegations are legally insufficient tiefeat a summary judgment motion.”);

cf. Reese527 F.3d at 1268 (“The proper coursapplying Local Rule 56.1 at the
summary judgment stage is for a distdourt to disregard or ignore evidence
relied on by the respondent—but not citedsiresponse to the movant's statement
of undisputed facts—that yields factentrary to those listed in the movant’s
statement.”).




for an immediate lump sum of $250,00SMF 11 2-4). The SAPA explains the
consequences of the transaction to Mr. Andrews:

[Mr. Andrews] shall nohave any further interest in or rights to the
Annuity, the Assigned ReceivableyPaents or any other payments
due in connection with the Annuity. . [Mr. Andiews] does hereby
absolutely sell, assign, transfert eger and convey tBurchaser, free
and clear of any liens or encumbcas, all of [Mr.Andrews’] right,
title, and interest in, to,na under the Assigned Receivable
Payments. ... This Agreemeamtd the Transaction Documents may
be amended, modified, supersededanceled, or any of the terms,
provisions, representations, warragstieovenants or conditions hereof
or thereof may be waived onlby written instrument signed by all
parties hereto.

(PSMF | 8). Mr. Andrews received thmmediate lump surmpayment of $250,000
required to be paid by SettlenmteCapital. (PSMF { 5).

On February 20, 2001, JRH Capi@rporation (“*JRH") purchased from
Settlement Capital the right to receithe Annuity Payments. (PSMF § £0The
agreement by which JRH pui$ed the Annuity Payments listed JRH’s address as
“John Hancock Life Insurance Commpa 200 Clarendon Street, Boston, MA
02117, Attn: Bond & Corporate Finance.” (PSMF | 12).

Consistent with the Initial Annuitipayment Agreement, Mr. Andrews did
not receive any Annuity payments find2001 through 2014. (PSMF | 26). In

January 2015, about six months beforefirst Annuity Payrent was required to

3 JRH is an affiliate oPlaintiff. (PSMF q 10).
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be made to JRH, Plaintiff mistakemyailed an annual statement of Annuity
payments to “William Andrews, AttrBond & Corporate Fiance, Clarendon
Street, Boston, MA.” (PSMF  11). &fannual statement was returned as
undeliverable. (PSMF § 13). Plaiiis Returned Mail Team ran a LEXIS
Accurint report to identify Mr. Andrews’ current address. (PSMF T 14EXIS
Accurint returned a Georgia a@dss for Mr. Andrews. (PSMF { 15).

In early June 2015, the Returned MBdam sent an address confirmation
letter to Mr. Andrews at the Georgiddress provided by LEXIS Accurint. (PSMF
115). On June 15, 2015, Mr. Andrews called Plaintiff's customer service
department to discuss thedter. (PSMF § 16). Mr. Andrews told the customer
service representative to send the AnnBi&yments to the address they had for
him in Georgia. (PSMF { 18). The repentative updated Plaintiff's system to
reflect Mr. Andrews’ Georgia addres@PSMF 11 17-18). Plaintiff sent
Mr. Andrews a letter confirming the chgain address to which the Annuity
Payments would be sent. (PSMF § 20here is no evidence that Mr. Andrews
told the representative he previously saldd thus no longer had a right to receive,

the Annuity Payments. (PSMF { 19).

4 The team mistakenly believed thiegd the wrong address for Mr. Andrews

on file, rather than the wrong name oé fherson to whom Annuity Payments were
owed.



On August 1, 2015, Plaintiff matieMr. Andrews a check for $188,490
(the “Funds”). (PSMF § 2%).Mr. Andrews immediately endorsed the check to his
wife, Defendant Gladys Andrews (“Mrandrews”). (PSMF  23-24). He did
not receive consideration for this paymenMrs. Andrews. (PSMF § 24). At the
time of the transfer, Mr. Andrews owned assets “other than [his] clothing.”
(PSMF { 25).

On August 4, 2015, Mrs. Andrews opened a Platinum Savings Account at
Wells Fargo Bank (the “Platinum Accounifjto which she immediately deposited
the Funds. (PSMF § 27). From Aug@&t 2015, through August 27, 2015,

Mrs. Andrews withdrew $4,100 in cashdatransferred $22,240 to her checking
account (the “Checking Account”’YPSMF | 29; [25.5] at 17).

On August 27, 2015, Plaintiff called Mandrews, told him the Funds were
sent to him in error, and asked hinréburn the Funds immediately. (PSMF 9 30,
32). Mr. Andrews said he intendedraview the terms of the SAPA before
returning the Funds. (PSMF { 32). Ounglist 31, 2015, Mrs. Andrews transferred
another $2,150 from her Rilaum Account to her Checking Account. (PSMF { 29;

[25.5] at 17).

> This appears to represent the $200,A00uity payment required to be paid

on August 1, 2015, from whidlaxes had been withheld[42] at 3 n.2).
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On September 1, 2015, Plaintiff sé&it. Andrews a letter explaining the
error and requesting “full reimbursement”tbeé Funds within thirty days. (PSMF
1 33; [11.3]). The letter stated that, es8 the Funds were returned by the end of
2015, Plaintiff was “required to reporteloverpayment to the Internal Revenue
Service (IRS) as a distribution in [Mr. Arelws’] name.” ([11.3ht 3). Two days
later, on September 3, 2018rs. Andrews transferte$5,000 from her Platinum
Account to her Checking Accoun{[25.5] at 27).

On September 16, 2015, Plaintiffleal Mr. Andrews and left him a
voicemail. ([11.3] at 4). Mr. Andrews ditbt return the call. ([11.3]at4). On
September 21, 2015, Plaintiff sent Mr. Aadss another letteattaching a copy of
the SAPA and demanding repaymenthad Funds. (PSMF | 33; [11.3]). The
letter stated that Plaintiff would initiategal proceedings if Mr. Andrews did not
return the Funds by October 1, 20XgL1.3] at 5). OrSeptember 22, 2015,
Plaintiff's counsel called Mr. Andrewand again demanded payment. (PSMF
1 36). Mr. Andrews said he had spokemrdonsel about Plaintiff's request.

(PSMF 4 36). He did not agree to retura Funds. Two days later, Mrs. Andrews



transferred another $5,000 from her FPlath Account to her Checking Account.
([25.5] at 27)°

In October 2015, Mrs. Andrews mafiee cash withdrawals, totaling
$44,000, from her Platinum AccountPSMF § 38). The same month, she
transferred $21,000 from her Platinum Aaat to her Checking Account. ([25.5]
at 40). From August 12, 2015, throught@er 22, 2015, she withdrew from her
Platinum Account, or transferred tort&hecking Account, a total of $103,490.
(PSMF { 39Y.

B.  Procedural History

On October 22, 2015, Plaintiff filats Verified Complaint on Claim for
Debt [1] (“Complaint”) naming Mr. Andews as a defendant. The Complaint

sought repayment of the Funds pinierest, and litigation expenses under

° Mrs. Andrews claims that, beforef@ember 19, 2015, she did not know that
“John Hancock was seeking return of frunds, that John Hancock had contacted
her husband about returning the Furadg] that [] John Hancock claimed the
Check was sent by mistake.” (PSMF { 35).

! From August 12, 2015, through ©ber 22, 2015, Mrs. Adrews transferred
$55,390 from her Platinum Account tori&hecking Account. During this period,
less than $15,000 was deposited into®leecking Account from sources other
than her Platinum Account. Over thereaperiod, Mrs. Adrews withdrew or

spent almost $70,000 from her ChexkiAccount, including $12,000 in ATM
withdrawals, $13,000 in purchases fromIwWhrt and Apple, $15,000 in transfers,
and $5,000 in purchases at Rooms tca@d Haverty's. (PSMF 1 40-41). No
money, other than the Funds, was depositedMrs. Andrews’ Platinum Account
from the date it was openeddigh November 30, 2015. (PSMR28).
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O.C.G.A. 8§ 13-6-11. On October 22, 20P%intiff also filed its Motion for
Temporary Restraining Order and Request for a Preliminary Injunction [2],
seeking a temporary restraining order (“TRQO”) “restraining and enjoining
[Mr. Andrews] from spending, depletingr otherwise disposing of the funds he
has received by mistake.” ([2.1] at 1-2).

On November 4, 2015, Mrs. Andrewsade a cash withdrawal of $18,000
from her Platinum Account. (PSMF { 43)n November 6, 2015, Plaintiff filed
its Amended Complaint on Claim for Debt and Injunctive Relief [11]
(“Amended Complaint”), addiniIrs. Andrews as a defendiaind asserting
claims for unjust enrichment (Count, £ponversion (Count 2), money had and
received (Count 3), imposition of a congtive trust (Count 4), relief under
Georgia’s Uniform Voidable Transactis Act (“UVTA”), O.C.G.A. § 18-2-70
et seg. (Count 5), injunctive relief (Count gand attorney’s fees under O.C.G.A.

8 13-6-11 (Count 7). On November 6, 20Pgintiff amended its TRO motion to

8 The Amended Complaint also add#ohn Does 1-10 as defendants.

On December 8, 2015, the Court dismiseese fictitious defendants because
“Plaintiff fails to describe [them] imny detail.” ([30]at 2 n.1); see

Richardson v. JohnspB98 F.3d 734, 738 (11th C2010) (stating that fictitious
party pleading is not permitted federal court unless “th@aintiff's description of
the defendant is so specific as toabé¢he very worst, surplusage”).
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reflect the changes in its Amend€dmplaint, including the addition of
Mrs. Andrews as a nardelefendant. ([14]).

On November 9, 2015, the Court heldesmaring on Plaintiff's request for a
TRO. ([15]). The Court déiaed to issue a TRO becauBtintiff did not present
sufficient evidence in support of its rexgied relief. The Court suggested that
Defendants’ counsel advise Defendants to refrain from spending the Funds. The
Court ordered the parties to engage ipeshted discovery so that Plaintiff could
promptly determine if there was evidence warranting a motion for preliminary
injunctive relief. (SedNovember 10, 2015, Order by DatkEntry; [30] at 4).

From November 9, 2015, through November 20, 2015, Mrs. Andrews
transferred $17,000 from her Platinumcaant to her Checking Account. (PSMF
1 45; [27.1]). In November 2015, sivgéhdrew approximatg $13,400 from her
Checking Account and spent approztely $3,600 in a single Wal-Mart
transaction, $1,200 in a Lowe'’s transaction, $2,000 on the Atlanta Falcons, and

$1,500 at department stores suclDdiard’s and Von Maer. (PSMF | 46).

’ Plaintiff asked Mrs. Andrews, dag discovery, how she spent the Funds

and what she purchased with them.sM&ndrews respondet,do not recall,”
and claimed she did not retain any doemts responsive to the question. (PSMF
19 52-53).



On December 2, 2015, Defdants filed counterclaims against Plaintiff for
negligent misrepresentation (Count 1), lofeaf the duty of good faith and fair
dealing (Count 2), and promissory estopf@&unt 3). ([24] at 6-8). Defendants
claim that “Plaintiff negligently suppliedr. Andrews] withfalse information
that he was entitled to receive [therfds],” and that Mr. Andrews “reasonably
relied on this representation and endorsegtheeeds to his wifé ([24] at 7).
Defendants ask the Court to enter judgmenheir favor, against Plaintiff, in the
amount of $188,490 plus interegf24] at 8).

On December 3, 2015, Plaintiff filets Renewed Motion for a Preliminary
Injunction [25]. On December 2015, the Court condted a telephone
conference with the parties. ([27puring the conference, Defendants’ counsel
confirmed that he told Mrs. AndrewsatiCourt would “frown upon” her continued
expenditure of the Funds. ([30] at 5llhe next day, the Court issued a TRO
enjoining Defendants “from accessing, sgg, transferring, withdrawing, or
otherwise dissipating the Funti[30] at 10). The Court also ordered Defendants
to deposit any remaining Funds into the Regief the Court. ([30] at 10). On
December 9, 2015, Defendarteposited $50,005.17 into the Court Registry. (See

December 10, 2015, Docket Entry; PSMF 9 49).
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On December 22, 2015, the Court halbdearing on Plaintiff's Renewed
Motion for a Preliminary Injunction. ([43])The next day, #h Court granted the
motion and enjoined Defendants fréatcessing, spending, transferring,
encumbering, withdrawing, or otherwislissipating the Funds, or any property
purchased with the Funds.” ([42] at 10)he Court found that, under the SAPA,
Mr. Andrews “unequivocallly] . . . fenquished any right to the Annuity
Payments.” ([42] at 6)The Court stated “[i]t is incredulous that Mr. Andrews
believed that he was entitled to addaional Annuity Payrant based on some
claimed miscalculation thantitled Mr. Andrews to reta an additional payment
under the Agreement.” ([42] at 7).

On April 28, 2016, Plaintiff filed itd/1otion for Summary Judgment, seeking
summary judgment on its claims for money had and received, conversion, and
violations of the UVTA. Plaintiff ao seeks summary judgment on Defendants’
counterclaims for negligent misrepreséiaia, promissory estoppel, and breach of
the duty of good faith and fair dealing. Plaintiff asks the Court to enter judgment

against Defendants in the amount of $288, plus prejudgment interest.

11



Il.  LEGAL STANDARD

“Summary judgment is appropriate &rie the pleadings, the discovery and
disclosure materials on filand any affidavits show th#tere is no genuine issue
as to any material fachd that the moving party is gited to judgment as a matter

of law.” Ahmed v. Air France-KLM165 F. Supp. 3d 1302, 1309 (N.D. Ga.

2016); sed~ed. R. Civ. P. 56. “An issue of fastmaterial if it ‘might affect the

outcome of the suit under the governing lawW. Grp. Nurseries, Inc. v. Ergas

167 F.3d 1354, 1360 (11th Cir. 1999) (4§og Anderson v. Liberty Lobby, Inc.

477 U.S. 242, 248 (1986)). “An issue of fact is genuine ‘if the evidence is such
that a reasonable jury could returaeadict for the nonmoving party.” Icat 1361
(quoting_ Andersop477 U.S. at 248).

The party seeking summary judgmémears the initial responsibility of
informing the district court of the basis for its motion, and identifying [materials]
which it believes demonstrate the absenca génuine issue of material fact.”

Celotex Corp. v. Catrettt77 U.S. 317, 323 (1986). “Timeovant[] can meet this

burden by presenting evidence showing there dispute of material fact, or by
showing that the nonmoving party has failed to present evidence in support of
some element of its case on whichegbs the ultimate burden of proof.”

Graham v. State Farm Mut. Ins. C993 F.3d 1274, 1281-82 (11th Cir. 1999).
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The moving party need not “support itstoa with affidavits or other similar
materialsnegating the opponent’s claim.”_CeloteA77 U.S. at 323. Once the
moving party has met its initial burden, the nonmoving party must demonstrate that
summary judgment is inappropriate by designating specific facts showing a
genuine issue for trial. Grahai®3 F.3d at 1282. The nonmoving party “need
not present evidence in a form neces$aryadmission at trial; however, he may
not merely rest on his pleadings.” 1§.T]he mere existence @bme alleged
factual dispute between the parties will defeat an otherwise properly supported
motion for summary judgment; the requirement is that there lgemumne issue of
material fact.” Anderson477 U.S. at 247-48.

“If the evidence presented by the non-movagty is merely colorable, or is
not significantly probative, summajydgment may be granted.” Apcoa,

Inc. v. Fid. Nat. Bank906 F.2d 610, 611 (11th Cir. 1990) (internal quotation

marks omitted) (quoting Andersp#77 U.S. at 250). The party opposing
summary judgment “must do more thgeimply show that there is some
metaphysical doubt as to the material facts.. Where the record taken as a whole
could not lead a rational trier of factfiad for the nonmoving party, there is no

genuine issue for trial.”_Scott v. Harris50 U.S. 372, 380 (2007) (internal

guotation marks omitted) (quoting MatsualElec. Indus. Co., Ltd. v. Zenith
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Radio Corp,.475 U.S. 574, 586-87 (1986)); ddiller v. Kenworth of Dothan, Ing.

277 F.3d 1269, 1275 (11th Cir. 2002) (atpas entitled to summary judgment if
“the facts and inferences point overwhelgly in favor of the moving party, such
that reasonable people could not arae contraryerdict” (quoting

Combs v. Plantation PatterriO6 F.3d 1519, 1526 (11th Cir. 1997) (internal

guotation marks omitted))).

“At the summary judgment stage, facts must be viewed in the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those
facts.” Scott550 U.S. at 380. “When opposingies tell two different stories,
one of which is blatantly contradictég the record, so that no reasonable jury
could believe it, a court shtmlinot adopt that version of the facts for purposes of
ruling on a motion for summary judgment.”_ I¢{C]redibility determinations, the
weighing of evidence, and the drawingmfierences from the facts are the function
of the jury.” Graham193 F.3d at 1282. “The nonmaxuaneed not be given the
benefit of every inference but only efery reasonable inference.” Id.

Rule 56(c) mandates the entrysoimmary judgment, after adequate

time for discovery and upon motion,agst a party who fails to make

a showing sufficient to establish thristence of an element essential

to that party’s case, and on which that party will bear the burden of

proof at trial. In such a situatiothere can be “no genuine issue as to

any material fact,” since a compdfailure of proof concerning an

essential element of the nonmovip@rty’s case necessarily renders
all other facts immaterial.
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Celotex 477 U.S. at 322-23; ségeeman v. JPMorgan Chase Bank N.A.

-- Fed. App’x --, 2017 WL 128002, at *4 (11th Cir. Jan. 13, 2017) (same);

Herzog v. Castle Rock Entm’193 F.3d 1241, 1247 (11th Cir. 1999) (“If the

non-movant in a summary judgment actfaits to adduce evidence which would
be sufficient, when viewed in a light stadfavorable to the non-movant, to support
a jury finding for the non-movant, sumary judgment may be granted.”).

1. DISCUSSION

A. Plaintiff's Claim for Money Had and Received

“To establish a claim for money hadd received a plaintiff must show
(1) that a party has received money justliphging to the plaintiff; and (2) that the

plaintiff has made a demd for repayment which wasfused.” _Sec. & Exch.

Comm’n v. PriceNo. 1:12-cv-2296, 2015 WL 11198B3t *6 (N.D. Ga. Mar. 31,

2015) (citing_City of Alanta v. Hotels.com710 S.E.2d 766, 770 (Ga. 2011)). “An

action for ‘money had and received’ is fo@ctional equivalent of an action for

unjust enrichment.”_lIdat *6 n.5; sedMcCaughey v. Bankf America, N.A, 279

Fed. App’x. 794, 797 (11th Cir. 2008)loney had and recead] is merely one
form of action to recover damages based on unjust enrichment.”). An action for
money had and received is “founded ondlaitable principle that no one ought to

unjustly enrich himself at the expenseaobther, and is a substitute for a suit in

15



equity.” Gulf Life Ins. Co. v. FolsonB849 S.E.2d 368, 370-71 (Ga. 1986). “Thus,

recovery is authorized against one wiadds the money of another which he ought

in equity and good conscience téured.” Piedmont Eng’'g & Const.

Corp. v. Balcor Partners-84 II, In@96 S.E.2d 279, 281 (Ga. Ct. App. 1990). “In

an action for money had and receivéde plaintiff generally can recover a
payment mistakenly made when that @k&t was caused by his lack of diligence
or his negligence in ascertaining the tfaets and the other party would not be
prejudiced by refunding the payment—subject to a weighing of the equities

between the parties by the trier of facWWyatt v. Hertz Claim Mgmt. Corp511

S.E.2d 630, 632 (Ga. CApp. 1999).

In Wyatt, the defendant signed an agreement entitling her to payment of
$1,500 from a car company. The companmistakenly sent her a check for
$15,000, which the defendatdashed. The company laieformed defendant of
the error, but she refused to retura tiverpayment. The Georgia Court of
Appeals affirmed summary judgment tbe company on its claim for money had
and received, because the written agreérfeamclusively establishe[d]” that
defendant was entitled tmly $1,500._ldat 632. The court found that defendant

had “not demonstrated harm to herself beyond spending the money mistakenly
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paid, which generally does noonstitute ‘prejudice’ iran action for money had
and received.” ldat 633.

Mr. Andrews, under the SAPA, “unequisa[ly] . . . relinquished any right
to the Annuity Payments.” ([42] at.6)The evidence shows the Funds were
mistakenly sent to Mr. Andrews. Ne#thhe nor Mrs. Andrws were entitled to
them. Plaintiff has demandeepayment of the Funds dbefendants have refused
to return them. Defendants have naiwsh they would be prejudiced by returning
the Funds. Although they have now spmwaist of the Funds, spending money that
was mistakenly sent does restablish prejudice. S&®yatt 511 S.E.2d at 633.
This is especially trubere, where expenditurgenerally occurred after
Defendants learned that the Funds bgéad to Plaintiff and after Plaintiff
demanded that the Funds be returnkfibst of the Funds were spent by
Defendants after they were clearly putratice that Plaintiff had transferred the
money in error. Defendants are “niotgood conscience, entitled to retain” the
Funds, and Plaintiff is entitled to summary judgment on its claim for money had

and received. Dep’'t d?ub. Health v. Perny182 S.E.2d 493, 496 (Ga. Ct. App.

1971)%

10 Defendants, in their response brief, argue that Plaintiff “misle[d] William

Andrews into believing he had every rightrtegotiate the check([54.1] at 5).

17



B. Plaintiff's Conversion Claim

“An action for conversion redressesongful interference with rights in
property.” In re Walker551 B.R. 679, 687 (Bankr. M.D. Ga. 2016). “Any
distinct act of dominion wrongfully asserted over one’s property in denial of his

right, or inconsistent with it, is a comason.” Deere & Co. v. Rebel Auction Co.,

Inc., No. 315-cv-072, 2016 WL 3181148, at(2.D. Ga. June 3, 2016) (quoting

Maryland Cas. Ins. Co. v. Welch&56 S.E.2d 877, 880 (Ga. 1987)). “Itis

Defendants do not present any evidence draity in support of this assertion.
Even if they had, the Court prieusly rejected a similar argument:

Defendants’ argument that theyeantitled to the Check because an
unknown employ[ee] or agent of Riaff advised Mr. Andrews that
he was entitled to the Check, alsavithout merit. . . . Assuming,
arguendo, there was a conversationvhich some unidentified
employee of Plaintiff said MAndrews was entitled to the Check,
there is no authority to support thahen an agent or employee of the
payor mistakenly tells the payee tihatis entitled to funds sent in
error, that the payee is entitled tedp the funds, espially after the
mistake is identified by the payon@the payee is advised of it.

([42] at 7-8). Defendants also arghat “the course of conduct followed
and pursued by John Hancock as ittedao the check... constitute[s]

gross negligence, threats and intintida.” ([54.1] at 5-6). Defendants
again offer no evidence or authoritysnpport of this statement. To the
extent the assertion is based onml#is so-called “threat[] to report
William Andrews to the Internal Reven&ervice,” Defendants’ argument is
baseless. ([54.Ht 5).

18



immaterial that such dominion wagercised in good faith.” Welche356 S.E.2d
at 880.
“In order to establish a claim fobaversion, the complaining party must
show (1) title to the property or the righit possession, (2) actual possession in the
other party, (3) demand for return of the property, and (4) refusal by the other party

to return the property.” Trey InmahAssocs., P.C. vBank of Am., N.A, 702

S.E.2d 711, 716 (Ga. Ct. App010). “[C]ase law haascknowledged that checks

may be converted.” Decatur fauCtr. v. Wachovia Bank, N.A583 S.E.2d 6, 8

(Ga. 2003). “Conversion is also availalbbr specific amounts of money placed on
deposit with a bank.” Idat 9. That a defendanb longer possesses the property
at issue is not a defenseaalaim for conversion. ldat 716 (“[T]he Bank’s
conversion claim is not defeated by the fact that TIA no longer possesses the

disputed funds.”); DecTV, LLC v. ShirahNo. 413-cv-110, 2014 WL 1002778, at

*2 (S.D. Ga. Mar. 12, 2014) (stating thatiere defendant is “no longer in
possession of the [property],” plaintiff mustow defendant in the past “was in

actual possession of the propertyplley v. Mut. Inv. Corp.87 S.E.2d 236, 239

(Ga. Ct. App. 1955) (“The mere fact thihey do not now have it . . . does not

negative conversion or wrongful dgtion of the property.”); seglsoHanover

Ins. Co. v. Hermosa Const. Grp., LI &7 F. Supp. 3d 1389, 1401 (N.D. Ga. 2014)

19



(granting summary judgment where i§tundisputed that Hermosa was in
possession of the subject funds &t@ when Hanover had the right of
possession”).

The undisputed evidence shows thatmitihas a right to the Funds, that
Defendants received amraercised control over the Funds despite having no
interest in them, that Plaintiff dema@ed repayment of the Funds, and that
Defendants refused to retutre Funds to Plaintiff. Plaintiff is entitled to summary
judgment on its conversion claith.

C. Plaintiff's UVTA Claim

Plaintiff seeks, under the UVTA, to voMr. Andrews’ transfer of the Funds
to his wife, and to obtain judgment against Mrs. Andrews in the amount of the
Funds. ([53.1] at 16-17). The UVTA provides:

(a) A transfer made or obligationcunrred by a debtor is voidable as to

a creditor, whether the creditoctim arose before or after the

transfer was made or the obligation was incurred, if the debtor made

the transfer or incurred the obligation:

(1) With actual intent to hindedelay, or defraud any creditor of
the debtor; or

t Defendants’ assertion to the contra'gonclusory, unsupported by citations

to evidence or authority, and repeats argushahieady rejected by the Court. (See
[54.1] at 6).
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(2) Without receiving a reasonably equivalent value in exchange for
the transfer or obligation, and the debtor:

(A) Was engaged or was about to engage in a business or a
transaction for which the remaining assets of the debtor were
unreasonably small in relation to the business or transaction; or

(B) Intended to incur, or beled or reasonably should have
believed that he or she woulttur, debts beyond his or her
ability to pay as they became due.

0O.C.G.A. 8 18-2-74(a); seeSX Transp., Inc. v. Leggetio. 1:07-cv-1152, 2010

WL 3210841, at *4-5 (N.D. Ga. Aug. 12010) (“To establish that a fraudulent
transfer has occurred, Plaintiff must prdxt¢ there was a claim against Defendant
by Plaintiff; (2) the Defendant did nateeive relatively equivalent value in
consideration of the transfer; and (3) Defant was insolvent or likely to become
insolvent.”).

Plaintiff is entitled to relief under tHdVTA. Plaintiff is a “creditor”
because it “has a claim” agat—that is, a “right to payment” from—Defendants.
0O.C.G.A. §18-2-71(4); O.C.G.A. § 18-2-71(8}ating that a “claim” is “a right to
payment, whether or not the right is redut@gudgment”). This right to payment
Is based on Plaintiff’'s claims for conversion and money had and received. Itis
undisputed that Mr. Andrews did n@ceive any consideration—or any
“reasonably equivalent value’—in excharfgethe transfer to Mrs. Andrews.

O.C.G.A. 8§ 18-2-74(a)(2). Mr. Andrewseasonably should have believed that
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he ... would incur . . . debts beyond his ability to pay as they became due”
because the transfer caused him taclish the $188,490 he owed to Plaintiff
when he owned no other assets beyondlbiking. O.C.G.A. § 18-2-74(a)(2)(B);
see0.C.G.A. § 18-2-71(5) (“Debtmeans liability on a claim.”); cfO.C.G.A. §
18-2-72(a) (“A debtor is insolvent if, atfair valuation, the sum of the debtor’s
debts is greater than the soifithe debtor’'s assets.”). Plaintiff is thus entitled,
under the UVTA, to void Mr. Andrews’ traresf“to the extent necessary to satisfy
[Plaintiff's] claim.” O.C.G.A. § 18-2-77(a¥.

Plaintiff “may recover judgment for the value of the asset transferred . . . or
the amount necessary to satisfy [Plafigjfclaim, whichever is less. The
judgment may be entered against [t]he first transferee dhe asset,” who, in this
case, is Mrs. Andrews. O.C.G.A. 8§ 188(b)(1)(A). Plaintiff is entitled, under

the UVTA, to judgment against Mrs. Arews in the amount of $188,490, the

12 The Court also finds that Plaintiff entitled to void the transfer because

Mr. Andrews “made the traref . . . [w]ith actual intet to hinder, delay, or
defraud” Plaintiff. O.C.G.A. § 18-2-74(@). The following facts support this
conclusion: (1) the transfer was madeMr. Andrews’ wife, “an insider”;

(2) Mr. Andrews “retained possession ontrol of the property transferred after
the transfer”; (3) “[t]he transfer was of substantially all the debtor’s assets”;

(4) “[t]he value of the ansideration received by the debtor was [not] reasonably
equivalent to the value of the asset transfd”; (5) “[tlhe debtor was insolvent or
became insolvent shortly after the trarsivas made”; and (6) “[t]he transfer
occurred shortly before or shortly aftesabstantial debt was incurred.” O.C.G.A.
§ 18-2-74(b) (listing relevant factors ‘ildetermining actual intent”).
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amount of the voidable transfer. Ckggett 2010 WL 3210841, at *4-5 (granting
summary judgment to a creditor againstuhie of a debtor because the debtor,

while insolvent, transferred moypéo her without consideration].

13 Defendants claim Mr. Adrews “was not insolvent before or after the

transfer” because he “was receiving a gdgtension from the NFL.” ([54.1]).
Defendants have not produced any evadeof this pension, including the amount
or frequency of the pension payments.fddeants also claim that the SAPA is
“voidable” because, in view of the “lgaining positions of the parties” and the
“inequitable distribution” under the aggment, the SAPA “was executed by
William Andrews while under economic durésg¢[54.1]). “Though recognized as
a valid defense, Georgia courts are ct&nat to void contracts, and there is no
Georgia decision voiding a contract on the theory of economic duress.”
Abdulla v. Klosinskj 898 F. Supp. 2d 1348, 1368 (S®a. 2012). Duress is not
established by mere “reluctance” to ertes contract, “very disadvantageous”
contract terms, unequal bargaining positions, “some unfairness in the
negotiations,” “economic necessity,” “finaatiembarrassment” or “the pressure of
business circumstancesChouinard v. Chouinard68 F.2d 430, 434 (5th Cir.
1978); Frame v. Booth, Wade & Campbhéll9 S.E.2d 237, 240 (Ga. Ct. App.
1999). The defendant mustow “acts or conducts of the opposite party which are
wrongful or unlawful.” _Frame519 S.E.2d at 239. Defdants have not submitted
any evidence to support their economicads defense, Mr. Andrews apparently
entered into the SAPA as a result of advice he received[54dd at 3 (“William
was advised to liquidate [the] annuity,”his duress claim comes fifteen years
after the SAPA was executed, and &éhierno evidence of any wrongful acts by
Settlement Capital. Dendants’ economic duredgfense fails. Sela re

Chatham Parkway Self Storage, L1807 B.R. 13, 22 (Bankr. S.D. Ga. 2014);
Frame 519 S.E.2d at 239-40.
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D. Defendants’ Counterclaims

1. Negligent Misrepresentation and Promissory Estoppel

Plaintiff seeks summary judgment on Defendants’ counterclaims for
negligent misrepresentation and promissestoppel. “The essential elements of a
claim of negligent misrepresentation af&) the defendant’s negligent supply of
false information to foreseeable pans, known or unknown; (2) such persons’
reasonable reliance upon that false information; and (3) economic injury

proximately resulting from such reliancedlome Depot U.S.A., Inc. v. Wabash

Nat. Corp, 724 S.E.2d 53, 60 (Ga. Ct. App. 2012The essential elements of
promissory estoppel are: (1) the defertdaade a promise or promises; (2) the
defendant should have reasonably expected the plaintiffs to rely on such promise;
(3) the plaintiffs relied on such promisetteir detriment; and (4) an injustice can
only be avoided by the enforcement o ffromise, because as a result of the

reliance, plaintiffs changed their ptien to their detriment by surrendering,

forgoing, or rendering a vadible right.” Rental Eqpi Grp., LLC v. MACI, LLC
587 S.E.2d 364, 367 (G&t. App. 2003).

Defendants claim that “Plaintiff negbgtly supplied [Mr. Andrews] with
false information that he was entitlemreceive [the Funds],” and that

Mr. Andrews “reasonably relied on thigresentation and endorsed the proceeds
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to his wife.” ([24] at 7). Defendants do not present any evidence in support of this
assertion. Even if they had, the counterclaims fail because Mr. Andrews’ alleged
reliance on Plaintiff's representation svaot reasonable. Under the SAPA,

Mr. Andrews “unequivocall[ly] . . . tenquished any right to the Annuity

Payments.” ([42] at 6; sdB4.1] at 8 (“The Sale Agmment . . . appears on its face
to be unambiguous.”)). The SAPA stateiay be altered only by “written
instrument signed by all parties to therégment.” (PSMF  8). Mr. Andrews did
not receive any Annuity payments in tloeifteen years before his receipt of the
Funds. “Itis incredulous that Mr. Arelivs believed that heas entitled to an
additional Annuity Payment based on sort@@med miscaldation that entitled

Mr. Andrews to retain an additional pagnt under the Agreement.” ([42] at 7).
“Assuming,arguendo, there was a conversationwhich some unidentified

employee of Plaintiff said Mr. Andreswvas entitled to the Check, there is no
authority to support that when an agenemployee of the payor mistakenly tells

the payee that he is entitled to funds sent in error, that the payee is entitled to keep
the funds, especially afterahmistake is identified bthe payor and the payee is
advised of it.” ([42] at 7-8). Platiff is entitled to summary judgment on
Defendants’ counterclaims for negligenisrepresentation and promissory

estoppel.
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2. Breach of the Duty of God Faith and Fair Dealing

Plaintiff also seeks summary judgni@m Defendants’ counterclaim for
breach of the duty of good faith and fair leg. “[T]o state a claim for breach of
the implied duty of good faith and fair dealing, a plaintiff must set forth facts
showing a breach of an actual term ofagmeement. General allegations of breach
of the implied duty of good faith and falealing not tied to a specific contract

provision are not actionable,” Am. Caslmhing, L.P. v. M@&’s Sw. Grill, L.L.C,

426 F. Supp. 2d 1356, 1370 (N.D. Ga. 200®6here is no evidence that
Defendants had a contract with Plaint#hd Defendants do not assert a claim for
breach of contract. “In the absence d@freach of contract aim, [Defendants’]
claim for breach of an implied covenanftgood faith andiair dealing cannot

survive summary judgment.” U.S. Faugdinc. v. Home Depot U.S.A. Ind\o.

1:03-cv-1572, 2006 WL 1518887, at *§.D. Ga. May 31, 2006).

E. Prejudgment Interest

Plaintiff seeks prejudgment inteteon the $188,490 payment made to
Mr. Andrews, with interest accruing from August 27, 2015, when Plaintiff first
demanded return of the Funds. “[A]s lomgthere is a demand for prejudgment
interest prior to the entry of finalgigment, a trial court should award it.”

Crisler v. Haugaboqgk725 S.E.2d 318, 319 (Ga. 2012)nder Georgia law, if a
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sum is liquidated, pre-judgment interestiaies from the date of demand at a rate

of 7 percent per annum.Great Am. Ins. Co. v. Int'l Ins. C&/53 F. Supp. 357,
364 (M.D. Ga. 1990). “A liguated sum is an amoucdrtain andfixed, either by
the act and agreement of the partiebyooperation of law; aum which cannot be
changed by the proof; it is so much or nothing.” f#&/here the amount of
damages can only be established by the trier of fact, the damage award is
unliquidated.” _Id.

The Funds, to which Plaintiff is entileconstitute a liquidated sum because
they are certain and fixed. Plaintiff isteled to prejudgment intest at a rate of
7%, with interest accruing from August 27, 2015, the date Plaintiff first demanded
return of the Funds. Plaintiff is thus entitled to prejudgment interest in the amount
of $18,905.81, for a total recovery of $2895.81. This amount is required to be
reduced by the $50,005.17 currently on depoditénRegistry of the Court. These
Registry funds will be disbursed to Plaihand credited against the total judgment

amount of $207,395.81 to which Plaintiff is entitled.
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V. CONCLUSION

For the foregoing reasons,

ITISHEREBY ORDERED that Plaintiff's Motion for Summary
Judgment [53] iISRANTED.

IT ISFURTHER ORDERED that judgment shall be entered against
Defendants, in favor of Plaifitj in the amount of $207,395.81.

IT ISFURTHER ORDERED that the Clerk shall disburse to Plaintiff the
$50,005.17 that Defendants previously deposited into the Registry of the Court.
This disbursement shall be appliededuce the amount of the judgment against

Defendants.

SO ORDERED this 31st day of January, 2017.

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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