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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DIST RICT OF GEORGIA
ATLANTA DIVISION

TRESA DURDEN, f/k/a Tresa
McCowell, and MICHAEL LANE
DURDEN,

Plaintiffs,
V. 1:15-cv-3971-WSD

STATE FARM FIRE AND
CASUALTY COMPANY,

Defendant.

OPINION AND ORDER

This matter is before the Court on Rl#ifs Tresa Durdert“Mrs. Durden”)
and Michael Lane Durden’s (“Mr. Durdgr(together, “Plaintiffs”) Motion for
Reconsideration of this Honorable CosiGranting of Defendant’s Motion for
Summary Judgment [37] (“Motion for Recaaaration”), Motion to Extend Time
for Plaintiffs to Amend Motion for Recoiteration of this Honorable Court’s
Granting of Defendant’s Motion f@ummary Judgment [39] (“Motion for
Extension”), and Amended Mion for Reconsideration dhis Honorable Court’s
Granting of Defendant’s Motion for &umary Judgment [42] (“Amended Motion

for Reconsideration”). Also befothe Court is Michael B. Weinstein’s
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(“Weinstein”) Motion to Withdraw a€ounsel for Tresa Durden f/k/a Tresa
McCowell and Michael Lane Durdg#0] (“Motion to Withdraw”).

l. BACKGROUND?

A. Insurance Policy

In July 2014, Defendant Stafarm Fire and Casualty Company
(“Defendant”) issued a renters insurancéqyo(“Policy”) to Plaintiffs. ([24.4]
at 2). The Policy provides coverage,nrduly 15, 2014, to July 15, 2015, for
“accidental direct physical loss” to Plaintiffs’ personal property. ([24.4] at 2, 22).
Plaintiffs are not entitled to payment undee Policy if they “cause][] or procure|]
a loss to property . . . for the purpose dfaaiing insurance benefits” or if they
“intentionally conceal[] omisrepresent[] any material fact or circumstance
relating to th[e] insuranceyhether before or after ads.” (Plaintiffs’ Response to
Defendant State Farm Fieexd Casualty Company&atement of Undisputed
Material Facts [31.2] (“Pl. Resp. DSMFY] 57-58). The Policy requires Plaintiffs

to take certain steps aftsuffering a covered loss:

! The facts, stated in this Orderedaken from the Coud’February 27, 2017,
Order [35] granting DefendantMotion for Summary Judgment.
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After a loss to which this insuranogay apply, you shall see that the
following duties are performed:

a. give immediate notice to us or cagent. Also notify the police if
the loss is caused by theft. Alsotify the credit card company or
bank if the loss involves a crediard or bank fund transfer card,;

b. protect the property from further damage or loss, make reasonable
and necessary temporary repairmguiead to protect the property,
keep an accurate recosfirepair expenditures;

c. prepare an inventory of damagedstolen personal property.
Show in detail the quantity desdiign, age, replacement cost and
amount of loss. Attach to the inventory all bills, receipts and
related documents that substantiie figures in the inventory;

d. as often as we reasonably require:

(1) exhibit the damaged property;

(2) provide us with records and douents we request and permit
us to make copies;

(3) submit to and subscribe, while not in the presence of any other
insured:

(a) statements; and

(b) examinations under oath;

(Pl. Resp. DSMF 1 28).
The Policy limits the circumstances in which Plaintiffs may file suit

against Defendant: “No action $hiae brought unless there has been
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compliance with the policy provisiong.he action must be started within
one year after the date of loss ondme.” (Pl. Resp. DSMF | 55).

B. Plaintiffs’ Claims under the Policy

On September 10, 2014, Plaintifiere evicted from their home for
withholding lease payments from theintord. (Pl. Resp. DSMF 1 1-3,%).
Deputies from the Sheriff’'s Office of BstCounty were present when the eviction
occurred. (Pl. Resp. DSMF | 3). Thection was conducted pursuant to a writ of
possession issued by the Magistrate Court of Eidtmty. (Pl. Resp. DSMF | 3).

On September 19, 2014, Mrs. Durden told the Sheriff's Office that
approximately $10,109 of Plaintiffs’ pgonal property was stolen during the
eviction. ([24.7] at 6; Pl. Resp. DSMF {))17She said that she hired two strangers
to help move her belongings from her home, that they took two loads of Plaintiffs’
property in a truck and trailer, and thiagy “took the property some where [sic]
other than the storage location” to winithey were instructed to deliver the
property. ([24.7] at 6; Pl. Resp. DSMFL6). On September 26, 2014, Plaintiffs

filed a claim under the Policy. (Pl. ReDSMF { 6). On October 16, 2014,

2 Plaintiffs claim they withheld the payments besmthe landlord refused to

make certain repairs to thédiome. (Pl. Resp. DSMF { 8).
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Mrs. Durden supplemented her police report, stating that $19,311 of Plaintiffs’
personal property was stolen. (Resp. DSMF | 18).

On December 5, 2014, Mrs. Durden pdmd Defendant with her recorded
statement. (Pl. Resp. DSMF/). She said that Plaintiffs’ personal property was
stolen or damaged during the evictig®l. Resp. DSMF { 8). She claimed
$30,000 in missing property. (Pl. Resp.NDISY 8). She said the Sheriff's Office
did not believe she lost as much propagyshe claimed. (Pl. Resp. DSMF { 8).
She said the Sheriff's Office interviewéte individuals involved in the eviction,
and could not corroborate Plaintifisfory. (Pl. Resp. DSMF | 8).

In December 2014, Defendant askediitiffs to provide the following
documents in support of their claim: the police report, eviction documents, an
inventory of the stolen or damaged prdpeand proof of Plaintiffs’ ownership of
the property. (Pl. Resp. DSMF 1 9). @anuary 12, 2015, Plaintiffs provided
Defendant with an inventory of hundeedf items, totaling $41,223 in stolen
property and $32,312.99 in damaged prope(PIl. Resp. DSMF | 11-12).

The list of stolen items included thousawdsiollars of jewelry, twenty lighters
valued at $30 each, and several holidagorations. (Pl. Resp. DSMF { 12).
The list of damaged items included froZend and food from Plaintiffs’ pantry.

(Pl. Resp. DSMF { 12). The invenyalso included baby items such as a
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Fisher Price electric swing, a Graco ghsystem car seand stroller, and a
Graco bouncy seat. (Pl. Resp. DSME3Y. Plaintiffs’ youngest child was
seventeen years old at the timetaf eviction. (Pl. Resp. DSMF { 13).

On January 26, 2015, Plaintiffs provided Defendant with a copy of the
Sheriff’'s Office Incident Report. (PResp. DSMF { 15-18). Plaintiffs also
provided Defendant with other documents, including photographs, receipts, and
product manuals. (Pl. RedpSMF  10). In light of the information submitted by
Plaintiffs, Defendant determined tHalaintiffs’ reported losses were
“‘questionable,” that they includeaitimerous family heirlooms,” that they
included the “total contents of businessfteincluding items of little or no value,”
and that Plaintiffs’ inventory of itenisliffer[ed] significantly from the police
department’s crime report.(Pl. Resp. DSMF { 19).

On January 30, 2015, Defendant rgedi a telephone call from Lt. Darrel
Powers of the Butty County Sheriff's Qf&. (Pl. Resp. DSMF { 20). Lt. Powers
told Defendant (1) that Mrs. Durden “goby several different names,” (2) that he
has a video showing that Plaintiffs’ property was appropriately removed from their
home, (3) that Mrs. Durden has “a historf being evicted and making claims of
theft,” (4) that Mrs. Durdenepeatedly returned to ttgheriff's Office to add items

to the list of allegedly stolen proper() that he told Mrs. Durden she was no
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longer permitted to add items to the letd (6) that the Sheriff's Office “don’t
believe her and they are closing the cas@ are not going to deal with her any
longer.” (Pl. Resp. DSMF { 20).

On February 2, 2015, Plaintiffsgrided Defendant ith an amended
inventory, listing $34,553.8# stolen property, witla replacement cost of
$59,608.23. (Pl. Resp. DSMF § 21). Bebruary 17, 2015, Plaintiffs’ landlord
told Defendant that he had a judgment ag@Plaintiffs for thousands of dollars,
that Mrs. Durden previously was evidtBom a house in Jasper County, and that
Mrs. Durden claimed, on four prior ocoass, in different counties, that items
were stolen from her during evictions. (Pl. Resp. DSMF § 22
February 24, 2015, Lt. Darrel Powers told Defendant that “the theft was
completely fabricated,” that “the evioti was videotaped and done legally,” that
Mrs. Durden was a “liar,” that she preugly was evicted frordasper County, and
that she had used a variety of aliases to commit the same “scam” in other counties.
(Pl. Resp. DSMF 1 24).

On March 2, 2015, Defendasent Mrs. Durden a copy of the Policy
provision that lists her “duties after loss,” including her duty to “provide

[Defendant] with records and documentsaftDefendant] requestand her duty to

3 Plaintiffs state they have nevegen evicted. (Pl. Resp. DSMF | 22).
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provide any requested statements ansutamit to examinations under oath.
([24.9]; (Pl. Resp. DSMF { 26). Defendanked Mrs. Durden to comply with this
provision and to complete, by May 2, 20855worn Statement in Proof of Loss.
(Pl. Resp. DSMF { 26).

On March 27, 2015, Defelant asked Mrs. Durden to submit, on
April 3, 2015, in Atlanta, to an examination under oath (“EUQ”). (Pl. Resp.
DSMF 1 27). Defendant sought tsodve several coverage issues, including
whether Plaintiffs intentionally caused thkgisses or misrepreasted any material
facts regarding their claim(Pl. Resp. DSMF { 25).Defendant asked
Mrs. Durden to provide seral documents in advance of the EUO, including the
following:

e A completed Sworn Proof of Loss;

e Copies of all Leases where dted resided (2010 to present);

e Receipts, invoices, credit card records, owner’'s manuals,
photographs, and other items salpgiating the claimed amounts;

4 Defendant also sought to determine whether Plaintiffs’ losses constituted

“accidental direct physical loss,” whetHelaintiffs took all required steps after
suffering their loss, whether Plaintifidbandoned their property, and whether
Plaintiffs “use[d] all reasnable means to save an@égerve the property at and
after the time of [their] 10s5.([24.4] at 22; Pl. Res@pSMF |1 25, 59-60). These
guestions were relevant to Plaintiffs'tglement to payment under the Policy.
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¢ Income Records — tax returnecords reflecting household income
(2013 and 2014), all workingrfancial records (2013 and 2014),
and monthly bank statements (2013 and 2014);

e Debt/Expense Records — recordfiecting household expenses
(2013 and 2014), copies of less copies of any bankruptcy
petitions, copies of any credit and debit card statements for all
cards (2013 and 2014);

¢ Documents reflecting items pawned by Plaintiff Tresa Durden, her
children, or spouse (2012, 2013, 2014);

e The name and address of any mowag or truck, moving service,
storage facility, the name of thenter, and a copy of the contract
(2012, 2013, 2014);

e A printout of social media aocnts for all social media accounts
(for the time period of Januafly 2014 through October 31, 2014).

(Pl. Resp. DSMF 1 29; [24.10] at 3-Apefendant advised Mrs. Durden that it
“Insists upon strict compliance with tipelicy conditions” and that “[n]o further
action will be taken on [her] claim unthhe examination has been completed and
signed and until all documentsquested have been pradd.” ([24.10] at 5).
Defendant told Mrs. Durden she was required to produce any documents that
she did not have or could nabbtain. ([24.10] at 4).

On March 31, 2015, Mrs. Durden adkeefendant to move her EUO to
Stockbridge, Georgia. (Pl. Resp. DSMB(] [24.11]; [24.13]). Defendant agreed

to do so. (Pl. Resp. DSMF | 30; [24.11Dn April 2, 2015, Mrs. Durden



cancelled the EUO and infoed Defendant that she had retained counsel.
([24.12]; Pl. Resp. DSMF 1 31). On A1, 2015, Defendant rescheduled the
EUO for May 1, 2015. ([24.13] at 1; Pl. Resp. DSMF | 32). Defendant also
reiterated its earlier request that Mpairden submit certain documents to
Defendant in advance of ti8JO. (Pl. Resp. DSMF | 32).

On April 29, 2015, Mrs. Durden cancelled the EUO for a second time.
(Pl. Resp. DSMF 1 33). On May 1, 20Ixfendant warned Mrs. Durden that
further delay could jeopaizk her coverage under tRelicy. (Pl. Resp. DSMF
1 33). Defendant also reiterated that guiees “strict compliance with all policy
conditions.” ([24.14]. On May 7, 2015, Mrdurden called Defendant and
complained about its requests for docutagaon and an EUO. (PIl. Resp. DSMF
1 34). Mrs. Durden said she thoughtf@&melant’s requests wetoo personal and
that Defendant did not have a right toxdact an EUO. (PIl. Resp. DSMF | 34).
On May 12, 2015, Mrs. Durden informed Defendant that she or her attorney would
contact Defendant to reschedule the EUBL. Resp. DSMF § 35). Two days
later, Defendant again adviés&irs. Durden that her claim could not be processed
until she provided the requested documamisd underwent an EUO. ([24.15]).
Defendant stated that further delay ebjdopardize her covage under the Policy

and that Defendant “insists upon stecmpliance with all policy conditions.”
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([24.15]). Defendant alswarned Mrs. Durden that, under the Policy, she could
not bring an action against Defendantess she complied with all Policy
provisions within one year of ¢éhdate of her loss. ([24.15]).

Almost three months later, on Auguss 2015, Mrs. Durden contacted
Defendant and rescheduledr EUO for August 14, 2015. (Pl. Resp. DSMF { 36).
On August 4, 2015, Defendasegnt Mrs. Durden a letteriterating Defendant’s
earlier request for documents in advance of the EUQ, stating that “strict
compliance with the policy conditions” waequired, and warning that “[n]o
further action will be taken on [Plaintiffcclaim until the examination has been
completed and signed and urail documents requestbave been produced.”
([24.16]). Defendant’¢etter also included a copy of the Policy provision that lists
Plaintiffs’ duties after suffering a losscluding Plaintiffs’ duty to provide
Defendant with requested douents and to submit am EUO. ([24.16]).

On August 14, 2015, Defendant took Misirden’s EUO.(PI. Resp. DSMF
1 37). Mrs. Durden brought an anged inventory to the EUO, claiming
$35,325.44 in stolen property, with a raggment cost of $60,119.81. (Pl. Resp.
DSMF § 43). She also brought a copyhef Sworn Statement in Proof of Loss,
claiming $59,608.23 in stolen propegyd $32,312.99 in damaged property.

(Pl. Resp. DSMF 1 42). She did not lgrilor otherwise submit, other documents
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requested by Defendant. ([24.19] at $he told Defendant it was “not legally
entitled to the following documents and reg®nor are thesecords relevant to
[Plaintiffs’] claim: Bank statementsnd records, tax returns, credit card
statements, leases, Facebook, Twitter, Imatagor LinkedIn, bankruptcy records,
phone records, moving truck, moving vamyving service, and storage facility.”
(Pl. Resp. DSMF 1 39).

Mrs. Durden also refused, at HEJO, to answer questions concerning
(1) her household @ome and finances(2) her cell phoné(3) her prior leases,
(4) her current landlord, (5) where she liy@eviously, (6) prior lawsuits in which
she was involved, (7) whether she previgpidised for bankruptcy, (8) whether she
pawned any items in the lasiree years, (9) whether she was evicted previously,
and (10) the U-haul she rented on the ddteer loss. (Pl. Resp. DSMF { 38). In
view of Mrs. Durden’s failure to answérese questions, and her failure provide
the required documentation, Defendant could not complete the EUO. (PIl. Resp.

DSMF { 44).

> Mrs. Durden refused to answer ether she received monthly income from

other than her husband’s job. (Pl. RE3BMF | 40; [24.13] at 13). She stated

that she had a retirement account, “sonvenggs,” and that “her children received
[alImost $100,000] as a result of theithfar being a disabled Veteran who is
deceased.” (Pl. Resp. DSMF { 40; Bt 1; [24.23] at 13).

® Mrs. Durden used her cell phone during the eviction, but refused to provide
the name of the carrie(Pl. Resp. DSMF { 41).
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On August 24, 2015, Defendant told MDurden it could not “render a
decision on [her] claim untillleof the records and documents requested have been
produced.” ([24.19] at 4)Defendant provided Mr®urden with a copy of the
Policy provision listing Plaintiffs’ duties &dr suffering a loss, and reiterated that
Defendant “demand]s] strict complianegh all provisions in the insurance
contract.” ([24.19] at 4).

Plaintiffs did not, before filing thiaction, produce the “requested credit or
debit card records, bank records, tax resuhousehold income or expense records,
debt/expense records, moving or storeepords, or sociahedia records.”

(Pl. Resp. DSMF § 50). Mrs. Durdendhaccess to these documents but declined
to produce them because she believeg thiere irrelevant. (Pl. Resp. DSMF
1 50).

C. Procedural History

On September 9, 2015, Plaintiffs fildteir Complaint [1.1] in the Superior
Court of Henry County, asserting a claimm bveach of contract. Plaintiffs alleged
that, in violation of the Policy, Defendatatiled to “fully indemnify the Durdens
for the value of their loss to their peral property due to the September 10, 2014
theft and vandalism occurrence.” (Compl. § 9). Plaintiffs sought damages of

$65,000 or $90,000. (Compl. at 8).
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On November 13, 2015, Defendant @rad this action from state court.

([1]). On June 30, 201®efendant filed its Motion for Summary Judgment [24].
Defendant argued that Plaintiffs’ clairase barred because Plaintiffs were
required, but failed, to comply withehPolicy’s provisions before filing their
Complaint. ([24.1] at 24). Specifically, Badant claimed that Plaintiffs failed to
produce documents or adequately siilhonan examination under oath, in

violation of the Policy. ([24.1] at 24-25Y0n February 27, 2017, the Court granted
Defendant’s Motion for Summary Judgment. (£ (“February 2017 Order”)).
The Court found that Plaintiffs faildad comply with a condition precedent to
bringing this action because, in violatiof the Policy, they did not provide

material information requested by Defendant.

On March 27, 2017, Plaintiffs, througjeir attorney, filed their Motion for
Reconsideration, challenging the Court'®fery 2017 Order. On April 10, 2017,
Plaintiffs filed, pro se, their Motion for Extension, seeking additional time in
which to amend their Motion for Reconsideration. The next day, Weinstein moved
to withdraw as Plaintiffs’ counsel of rech On April 14, 2017, Plaintiffs filed,
pro se, their Amended Motion for Reconsideration. On April 21, 2017, Plaintiffs

filed their objections to Weinstein’s Mon to Withdraw, arguing that Weinstein
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should “continue as counsel for Plaintifts the duration of this case.” ([43] at
10).
I WEINSTEIN'S MOTION TO WITHDRAW

Weinstein seeks leave to withdrawRdaintiffs’ counsel of record. Under
Local Rule 83.1(E)(2)(b), a motion to Wwdraw “shall state that the attorney has
given the client fourteen (14) days priottice of the attorney’s intention to request
permission to withdraw and shall spedifie manner of suchotice. The notice
shall be served upon the cliepersonally or at that cie's last known address.”
LR 83.1(E)(2)(b), NDGa. “A copy of theotice shall be affixed to the motion.”
LR 83.1(E)(2)(b)(J), NDGa.

Weinstein’s Motion to Withdraw failk comply with these requirements.
Weinstein does not state that he gave Bftarfourteen days notice of his intention
to seek permission to withdraw. Weigist does not state that he provided this
notice personally or at Plaintiffs’ last known address. Weinstein also failed to
submit with his motion a copy of the required notice. Weinstein’s Motion to
Withdraw is denied for failure to cortypwith Local Rule 83.1(E)(2)(b).

[ll.  PLAINTIFFS’ PRO SE MOTIONS

Plaintiffs’ Motion for Extension and Amended Motion for Reconsideration

(together, “Pro se Motions”) were filgmo se. Local Rule 83.1(D)(2) provides
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limited circumstances in which represented party may fijpeo se motions in a
civil case:

Pro se Appearance Limitations. Whenever a party has appeared by

attorney, the party may not thereafpear or act in the party’s own

behalf in the action or proceedingtake any step therein unless the

party has first given notice of therpds intention to the attorney of

record and to the opposing paad has obtained an order of

substitution from the court. Notthistanding this rule, the court may

in its discretion hear a party apen court even though the party has

previously appeared or ispresented by attorney.
LR 83.1(D)(2), NDGa.

Plaintiffs’ Pro Se Motions were filed wolation of this rule because, when
the motions were filed, Plaintiffs werepresented by Weinstein. Plaintiffs have
not shown that they notified Weinstein dbdfendant of their intention to proceed
pro se. Plaintiffs also did not obtain an “order of substitution from the court,” and
in fact opposed Weinstein’s Motion Withdraw. LR 83.1(D)(2), NDGa.

Plaintiffs’ Pro Se Motions are denied fiailure to comply with Local Rule

83.1(D)(2). Sed&Vay v. SimsNo. 1:08-cv-3849, 2009 WL 10670654, at *5 (N.D.

Ga. Dec. 14, 2009) (denyingpeo se motion for reconsideration for failure to

comply with Local Rule 83.1(D)(2)).

! Plaintiffs’ Amended Motion for Recorteration also exceeds the page limit

prescribed by Local Rule 7.1(D).
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Weinstein filed Plaintiffs’ Motion for Reconsideration on March 27, 2017.
Because Plaintiffshro se motion is not properly before the Court, the operative
motion for reconsideration is that fddy Weinstein on March 27, 2017, and it is
the March 27, 2017, motion that tB@eurt considers in this Order.

IV. PLAINTIFFS’ MOTION FO R RECONSIDERATION

A. Legal Standard

Motions for reconsideration “should be reserved for extraordinary
circumstances” and are not to “be filedeaatter of routine pictice.” LR 7.2(E),

NDGa; Adler v. Wallac&€€omputer Servs., Inc202 F.R.D. 666, 675 (N.D. Ga.

2001). If a motion for reconsideration“absolutely necessaryit must be “filed
with the clerk of court within twenty-eigli28) days after entry of the order or
judgment.” LR 7.2(E), NDGa.

Plaintiff here seeks reconsideration unRele 59(e) of the Federal Rules of

Civil Procedure._SeMlays v. U.S. Postal Sernd22 F.3d 43, 46 (11th Cir. 1997)

(finding that a motion for reconsideratiavas properly characterized as falling
under Rule 59(e), rather than Rule 60, because “the seligjht was the setting

aside of the grant of summary judgmedgnial of the defendant’s motion for
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summary judgment, and trial one merits of the case®).“The only grounds for
granting a Rule 59 motion are newly-discovkexidence or manifest errors of law

or fact.” Arthur v. King 500 F.3d 1335, 1343 (11th Cir. 2007); see

Hood v. Perdue300 F. App’x 699, 700 (11th €i2008); Jersawitz v. People

71 F. Supp. 2d 1330, 1344 (N.D. Ga. 1999). “Evidence that could have been
discovered and presented oe fireviously-filed motion is not newly discovered.”

Cox v. Rubin Lublin, LLC No. 1:16-cv-448, 2017 WL 117142, at *2 n.2 (N.D.

Ga. Jan. 11, 2017); séethur, 500 F.3d at 1343-44; Mays v. U.S. Postal Serv.

122 F.3d 43, 46 (11th Cir. 1997) (“[FPlees cannot introduce new evidence
post-judgment unless they show thatévedence was previously unavailable.”).

An error is “manifest” if it is “cleaand obvious.” United States v. Battle

272 F. Supp. 2d 1354, 1358 (N.D. Ga. 2003);Beeton v. BurkeNo. 11-cv-493,

2012 WL 1746122, at *1 (N.D. Ala. May 18012) (“A manifest error of law is
the wholesale disregard, misapplicationfailure to recognize controlling
precedent.”). A court’s cohgsions are not manifestly erroneous if they are “at

least arguabl[y]” correct. Battl@72 F. Supp. 2d at 1358.

8 The Court would reach the same cosmus expressed in this Order even if

Plaintiffs’ Motion for Reconsideration was filed pursuant to Rule 60 of the Federal
Rules of Civil Procedure.
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“[T]he moving party musset forth facts or law of a strongly convincing
nature to induce the court to reverse its prior decision.” Burger King

Corp. v. Ashland Equities, Incl81 F. Supp. 2d 1366, 1369 (S.D. Fla. 2002).

“When evaluating a motion to reconsider, a court should proceed cautiously,
realizing that in the interests of finality and conservation of scarce judicial
resources, reconsideration of a previotder is an extraordinary remedy to be

employed sparingly.” Uited States v. Bailey288 F. Supp. 2d 1261, 1267 (M.D.

Fla. 2003), aff'd 419 F.3d 1208 (11th Cir. 2005); @riffin v. Swim-Tech Corp.

722 F.2d 677, 680 (11th Cir. 1984) (“Thesaability for order and predictability
in the judicial process speaks for cautin the reopening of judgments.”).
“[T]he decision to grant a motion foeconsideration is committed to the sound

discretion of the district judge.” Townsend v. Gr&@5 F. App’x 916, 917 (11th

Cir. 2013).

B.  Analysis

Plaintiffs move for reconsideration on the following grounds:
(1) “Defendant had no credible reasorb&dieve Plaintiffavere in any way
fraudulent in the submission of their clain(2) Plaintiffs “substantially compl[ied]
with Defendant’s requests,” and (@)s. Durden, on October 4, 2016, was

diagnosed with medical conditions tlahdered her “unable to fully understand

19



the requirement that she needegtoduce all documents requested by
Defendant.” ([37] at 12-0)4 The grounds for reconsideration, while facially
inconsistent, are addresssgparately by the Court.

1. Reasons to Suspect Fraud

Plaintiffs seek reconsideration on the grounds that “Defendant had no
credible reason to believe Plaintiffs iga@n any way fraudulent in the submission
of their claim.” ([37] at 13-14). As éhCourt found in itf-ebruary 2017 Order,
however, the record is replete with iodiions of fraudulent conduct. Between
Mrs. Durden’s eviction and her examination under oath, Plaintiffs’ alleged losses
increased from approximately $10,000 to $60,000 in stolen property.

Plaintiffs’ initial claim of $10,000 doubledithin a month of her first police

report. (Sedl. Resp. DSMF 11 17-18). The Sffexy Office repeatedly informed
Defendant that they did nbelieve Mrs. Durden’s storyhat she repeatedly added
items to her list of allegedly stolen propettyat she was a “lidrthat they closed
her case after failing to corroborate her vansf events, that she had “a history of
being evicted and making claims of theftyat she used a variety of aliases to

commit the same “scam” in other countiaed that they had a video showing

’ Plaintiffs’ final inventory claimed@proximately $35,000 in stolen property,

with a replacement cost of approximat&B0,000. Plaintiffs’ Sworn Statement in
Proof of Loss claims $59,608.23 in stolen property.
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Plaintiffs’ property was appropriatefyoved during the eviction. (PIl. Resp.
DSMF 91 8, 20, 24). Plaintiffs’ landloadso told Defendant he had a judgment
against Plaintiffs for thousands of dollaasd that Mrs. Durden claimed, on four
prior occasions, in different counties, titaims were stolen from her home during
evictions. (Pl. Resp. DSMF { 22). Tim$ormation, regardless of its ultimate
truthfulness, “authorized [Defendamb] suspect fraudulent behavior” from

Plaintiffs. Allstate Ins. Co. v. Hamleb45 S.E.2d 12, 14 (G&t. App. 2001). The

Court, in its February 2017 Order, cotitgdound that “there is evidence of
possible fraud in this case.” (Februarnd2@®rder at 23). Plaintiffs have not
shown this conclusion constitutes “nif@st error” orwarrants relief under
Rule 59(e)._Arthur500 F.3d at 1343.

2. Plaintiffs’ Substantial Complrece with Defendant’s Requests

Plaintiffs claim that summary judgant should not have been granted
because they “substantiallyropl[ied] with Defendant’'sequests.” ([37] at 12).
As the Court found in its February 200rder, however, Plaintiffs failed to
provide Defendant with docuents required to be produced under Georgia law.

The insurance policy in Halcomkke the Policy here, required
plaintiffs to submit to examinations under oath and to produce documents

requested by the insurance compahkhalcome v. Cinimnati Ins. Co. 334
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S.E.2d 155 (Ga. 1985). The Halcopiaintiffs filed claims under the policy
after their car allegedly was stolen franmotel parking lot. They claimed a
property loss of approximately $130,0@0e bulk of which was for jewelry
contained in the stolen car. Theumance company became suspicious of
the claim after discovering that (1) pi&ffs previously filed an insurance
claim for a burglary loss of about $1860, the majority of which was for
jewelry, (2) plaintiffs recently inerased the coverage on their jewelry,

(3) plaintiffs recently filed, but did not prevalil in, a lawsuit against other
companies, (4) plaintiffs were suedre years earlier, for delinquent rental
payments, and (5) plaintiffs were umployed at the time of the alleged
theft.

The plaintiffs submitted to an amination under oath, where they
answered several questicansd produced severaldaments. Plaintiffs
refused, however, to provide certdimancial records requested by the
insurance company, including docurteeshowing plaintiffs’ income and
sources of income for several yearsqading their claim. Plaintiffs argued
“the information sought [was] not relavato the claim under investigation,
and [was] of a private natel so that its disclosure should not be required.”

334 S.E.2d at 157. The Georgia Sarmpe Court found that plaintiffs’
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“recent income and sources of incomesre material—that is, “relevant™—
because “there [was] evidemof possible fraud.” _IdThe court held that
plaintiffs were barred from recovebgecause they breach#wkir insurance
contract by failing to producedhrequired information. Id.

The insurance policy in Hamlatso required plaintiff to produce
documents requested by the insweanompany. The policy precluded
plaintiff from bringing suit unless slemplied with “all policy terms.”

545 S.E.2d at 13. Plaintiff filed aatin under the policy &dr several items
allegedly were stolen frommer home. Plaintiff submitted to an examination
under oath and produced several documents requested by the insurance
company, including bank statemensceipts, her driver’s license,
photographs of the stolen items, and copies of the police reports. Plaintiff
refused, however, to produce her taturns, documents reflecting her
income, telephone or other utility bills, credit card or other loan statements,
and records showing her hospiamissions and discharges.

The Georgia Court of Appeals hdluat plaintiff “breached the
contract of insurance by failing fisovide these documents, even though
[plaintiff] did provide certan other information.”_Idat 14. The court found

that the insurance company “waslaarized to suspect fraudulent behavior”
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because plaintiff’'s statements during b&amination under oath “differed in
certain respects from her earlier statements.” Tlde court concluded that
“the information sought by [the ineance company] walevant to its
suspicion of fraud and to a isle financial motive.”_ld.Plaintiff was
barred from bringing an action agditise insurance copany because she
failed to produce the requested documents.

It is undisputed that Plaintiffs hedad not, before filing this action, produce
several documents requestgdDefendant, including “credit or debit card records,
bank records, tax returnspusehold income or expge records, debt/expense
records, moving or storage recordssocial media records.(Pl. Resp. DSMF
1 50). These documents are similar—andome instances, identical—to those in
Hamlerand, as in that case, they are valg to Defendant’s “suspicion of fraud
and to a possible finarat motive.” Hamler545 S.E.2d at 14; sé€ & C

Inc. v. Peerless Indem. Ins. Cblo. 1:11-cv-3591, 2013 WL 1346021, at *3 (N.D.

Ga. Apr. 3, 2013), aff'd548 F. App’x 604 (11th Cir. 2013) (“In a case where there
Is possible fraud, such as this one, information about theed’s income and
financial situation is mateal and relevant to possible fraud and to the insured’s

possible financial motive.”); Roberts State Farm Fire & Cas. CdNo. 7:11-cv-

86, 2011 WL 6215700, at *6 (M.[5a. Dec. 14, 2011), affdi79 F. App’x 223
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(11th Cir. 2012) (“In a case like this wte there is possible fraud, information
about the insured’s income and sources of income is material and relevant to
possible fraud and to the insured’s possiimiancial motive.”). The Court found,
in its February 2017 Order, that the do@mts were required toe produced, and
that Plaintiffs were barred from filingighaction because they failed to comply
with Defendant’s requests. Plaintiffs have not shown that this conclusion
constitutes a manifest error or mants relief under Rule 59(e). Sdamler,

545 S.E.2d at 14 (“Hamler refused to cdynpith Allstate’s request for this
relevant information and breached hesurance contract. Summary judgment in
Allstate’s favorconsequently wawarranted.”).

3. Mrs. Durden’s Medical Conditions

Plaintiffs also move for reconsidemti on the grounds that Mrs. Durden, on
October 4, 2016, was diagnoseih medical conditionghat rendered her “unable
to fully understand the requirement tise needed to pduce all documents
requested by Defendant(37] at 12). Plaintiffsclaim “Mrs. Durden was
suffering from serious medical issusit resulted in her having cognitive
dysfunction and diminished capacity.” ([3t]12). Plaintiffs rely on a one-page
check-list, dated October 4, 2016, in whidrs. Durden’s physician diagnosed her

with chronic pain, cognitive dysfunction, chronic fatigue, menopause syndrome,
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malaise, fatigue, IBS, chronic sinusitis, insomnia, sleep disorder, and arthralgia.
([37.1]).*° This list was not submitted toetCourt before summary judgment was
entered on February 27, 2017. ($&8)).

Plaintiffs have not shown that M®urden’s medical conditions warrant
reconsideration of the Court’'s Febru@@17 Order, including because the list of
medical conditions was not timely submatte the Court and there is no record
evidence that Plaintiffs, including MRurden, were unable to provide the
information requested by Defendant. efl simply is no admissible or other
evidence to support that Mrs. Durdsuffered from her dignosed conditions
during the period in which she repeatedifused to provid®efendant with the
requested information. Even if there wigre is no evidendbat Mrs. Durden’s
conditions rendered henable to understand or compiyth Defendant’s requests,
or that Mr. Durden was unable to provithe information requested or unable to
help Mrs. Durden to do so. The undispugetitience is that Mrs. Durden refused
to provide Defendant with the requestimtuments not because she was disabled

but because she believed the documents Weelevant” and that Defendant was

10 Although Plaintiffs submitted adibnal medical evidence with thegiro se

Amended Motion for Reconsideration, tleigdence is not properly before the
Court because it was submitteib se while Plaintiffs were represented by
counsel._SeeR 83.1(D)(2), NDGa.
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“not legally entitled” to them. (Pl. ResDSMF {1 39, 50). At her EUO, for
example, during which she claims sheswagood health, ([26.11] at 122, 124),

Mrs. Durden told Defendant it was “not legally entitled to the following documents
and records nor are these records reletafRlaintiffs’] claim: Bank statements

and records, tax returns, credit catdtements, leases, Facebook, Twitter,
Instagram, or LinkedIn, bankruptcy recsrghhone records, moving truck, moving
van, moving service, and storage facilityPl. Resp. DSMF { 39). As explained
earlier in this Order, Georgia courts have held, in similar cases, that at least some
of this information is releant and required to be prackd to insurance companies

during their investigation of a claim. SkEalcome 334 S.E.2d at 157 (finding that

the insured’s financial records, includitfgpse showing recent income and sources
of income, were relevant and requiretb®produced to an insurance company);
Hamler, 545 S.E.2d at 13-14 (finding that timsured was required to provide the
following documents to her insurance cang: “federal and state tax returns,”
“documentation reflecting income for [carthyears,” “telephone or other utility
bills,” “monthly credit card or other loastatements,” and “records showing
hospital admissions and discharges”). NDarden’s unwarranted belief that the

requested documents are irrelevant doegexoise her failure to produce them.
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Mrs. Durden’s medical issues aldo not constitute “newly-discovered
evidence,” under Rule 59(e), becauserglteived her diagnoses almost five
months before the Court granted Defemt&aMotion for Summary Judgment. See
Arthur, 500 F.3d at 1343 (“The only grounds for granting a Rule 59 motion are
newly-discovered evidence or manifest eriartaw or fact.”). Plaintiffs’ failure
to previously introduce Mrs. Durdenfsedical evidence bars relief under

Rule 59(e)._SeMlichael Linet, Inc. v. Vill. of Wellington, Fla408 F.3d 757, 763

(11th Cir. 2005) (“[A party] cannot esa Rule 59(e) motion to relitigate old
matters, raise argument or present evidenaedbuld have been raised prior to the
entry of judgment.”); Maysl122 F.3d at 46 (“[W]here a party attempts to introduce
previously unsubmitted evidence on a motiomeconsider, the court should not
grant the motion absent some showirgf thhe evidence was not available during
the pendency of the moti.”).

The only evidence that Mrs. Durdseuffered from medical issues before
October 4, 2016, is her own testimony that she suffered from “menopausal
symptoms” that delayed her EU[26.11] at 120-124; [32.1] 11 35, 39).

Mrs. Durden testified that she did not see a doctor about these symptoms and that,

t Mrs. Durden testified that herenopausal symptoms included sweating,

inability to sleep, temperature fluctuatidost hair, agitation, exhaustion, loss of
appetite, body aches, and concentratidficdities. ([26.11] at 120-124).
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before her EUO, she “started taking sdmeegbal medications... which worked,”
“calmed down” her symptoms, and mduer “feel like a different person.”

([26.11] at 122, 124; see alfgP.1] 1 39). This evidare previously was presented

to the Court and is insufficient to exsaiPlaintiffs’ failure to comply with

Defendant’s documemequests. CBlackburn v. State Fm Fire & Cas. Cq.329

S.E.2d 284, 286 (Ga. Ct. App985) (“The failure t@womply with a condition
precedent to coverage on an insurance yafiay be excusable if the insured is
dead, missing or physicaltyr mentally disabled.”) Even assuming Mrs. Durden
was disabled, there is no evidence tat Durden could not comply with
Defendant’s requests. Plaintiffs have not established “extraordinary
circumstances” warranting relief urrd@ule 59(e), and their Motion for

Reconsideration is denied. AdI@02 F.R.D. at 675

12 To the extent Plaintiffs claim th4¥rs. Durden [initially] was told she had

two (2) years in which to commence legation,” ([37] at 13), this argument
previously was presented to the Coddes not preclude summary judgment, and
does not warrant relief under Rule 59(e). (See, B at 9, 20); see

Owens v. Metro. Life Ins. CoNo. 2:14-cv-74, 2017 WL 106017, at *2 (N.D. Ga.
Jan. 11, 2017) (“A motion for reconsideration may not be used to present the court
with arguments already heard and disndsseto repackage familiar arguments to
test whether the court will change its mind.”); Adi2d2 F.R.D. at 675 (“[A]

motion for reconsideration should not be usedeiterate arguments that have been
made previously.”); see al$dood 300 F. App’x at 700 (“[A] motion for
reconsideration is not an opportunity tbe moving party to instruct the court on
how the court ‘could have done it better’ the first time.”).
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V. CONCLUSION

For the foregoing reasons,

IT IS HEREBY ORDERED that Plaintiffs’ Motion for Reconsideration of
this Honorable Court’s Granting 8fefendant’s Motion for Summary
Judgment [37] IDENIED.

IT IS FURTHER ORDERED that Plaintiffs’ Moton to Extend Time for
Plaintiffs to Amend Motion for Recorteration of this Honorable Court’s
Granting of Defendant’s Motion for Summary Judgment [SRJENIED.

IT IS FURTHER ORDERED that Plaintiffs’Amended Motion for
Reconsideration of this Honorable CosiGranting of Defendant’s Motion for
Summary Judgment [42] BENIED.

IT IS FURTHER ORDERED that Michael B. Weinstein’s Motion to
Withdraw as Counsel for Tresa Durdéa Tresa McCoweland Michael Lane

Durden [40] iSDENIED.

SO ORDERED this 29th day of August, 2017.

Witkon b, M

WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE
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