Muhammad v. Williams

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

HAKIM MUHAMMAD,
Petitioner, _
V. 1:15-cv-4148-WSD
MARTY ALLEN, Warden,
Respondent.

OPINION AND ORDER

This matter is before the Court on dlstrate Judge Alan J. Baverman’s
Final Report & Recommendation [2(Final R&R”). The Final R&R
recommends the Court deny Petitiohakim Muhammad'’s (“Petitioner”)
28 U.S.C. § 2254 Petition for Writ of Habe&asrpus [1] (“Section 2254 Petition”).
Also before the Court are Petitione@bjections to the Final R&R [24]
(“Objections”), First Motion to Substitute Party [28], Second Motion to Substitute
Party [29], Motion to Stay and Certifieadf Appealability [30], and Supplemental

Motion to Stay and Expand the Record andtiiiesite of Appealability [32].
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|.  BACKGROUND'

Petitioner, confined in Baldwin & Prison in Hardwick, Georgia,
challenges his October 22010, Rockdale County, @Grgia convictions. On
November 4, 2009, officers respondedt®l11 call from a concerned neighbor
who reported the sound of breaking glassratear the home recently rented by

Sheila Muhammad. Muhammad v. State5 S.E.2d 302, 30da. 2012).

Officers arrived at the home to find Sheila strangled to death and Petitioner,
Sheila’s estranged husband, attempting to leave OllFebruary 1, 2010,
Petitioner was indicted in Rockdal@ahty for malice murder, two counts of
felony murder, two counts of aggravatessault, and one count of tampering with
evidence._ldat 303 n.1.The trial court directed a v@ict on one count of felony
murder and one count of aggravatedalt, and, following a jury trial on
October 18, 2010, Muhammad was found guwih the remaining charges. Id.
The trial court sentenced Muhammad te ifinprisonment for malice murder with

six concurrent months forngering with evidence. IdThe conviction for felony

! The facts are taken from the Final R&nd the record. The parties have not

objected to any specific facts in the HiR&R, and the Court finds no plain error
in them. The Court thus adopts tlaets set out in the Final R&R. S@arvey v.
Vaughn 993 F.2d 776, 779 n.9 (11th Cir. 1993).




murder was vacated by operatiorla#, and the conviction for aggravated assault
merged with the conviain for malice murder._1d.

Muhammad filed a motion for new triah March 28, 2011, and an amended
motion on July 1, 2011. IdThe motion for new trial was denied on
August 4, 2011. IdMuhammad subsequently filackimely notice of appeal, and
on April 14, 2012, the Georgia Supre@eurt affirmed the judgment against
Petitioner. _Idat 305. Petitioner filed a statabeas corpus petition in the
Lowndes County Superior Court, wh was denied on July 7, 2015.
([10.1]-[10.4]). On Novemér 2, 2015, the Georgia Supreme Court denied further
review. ([10.6]). On Novendy 27, 2015, Petitioner filed h&ection 2254
Petition raising the following seven grourfds federal relief: (1) insufficient
evidence; (2) a defective indictment; (8psecutorial misconduct; (4) ineffective
assistance of appellate counsel on sintitznsaction evidence; (5) ineffective
assistance of appellateunsel on ineffective assastce of trial counsel; (6)
ineffective assistance of appellat@unsel on additional issues; and (7)
unconstitutional jury instructics and ineffective assistancecounsel. ([1] at 6;
see alsq@21] at 4).

On August 2, 2016, the Magistratedge issued his Final R&R,

recommending denial of Petitioner's Section 2254 Petition. The Magistrate Judge



concluded that (1) there was sufficientdence to support Petitioner’s conviction;
(2) because there was no viable Fifth Awdeent claim, neither trial nor appellate
counsel were ineffective for failing thallenge the indictment on Fifth
Amendment grounds; (3) Boner’s prosecutorial misconduct, ineffective
assistance of trial counsel, and erroneous jury instruction claims fail because they
are procedurally defaulted; and (4) Petigo fails to show any viable claim of
ineffective assistance of appellate courisefailing to raise ineffective assistance
of trial counsel on prosecutorial miscontu21] at 10-52) The Magistrate

Judge also recommended that this €deny a Certificatef Appealability

(“COA”) because Petitioner faileto make a substantial showing of the denial of a
constitutional right. _(Idat 55).

On August 18, 2016, Petitioner filed his j@ttions to the Final R&R. The
Objections, which consist of twenty-twand-written pages, largely restate the
arguments Petitioner made in supporhf Section 2254 Baon. Petitioner
claims that “nothing the Magistrate hagggested is close to being conclusive
enough to cancel out the factsedl in the text so completely as to justify summary
denial of [P]etitioner['s] clans of insufficient evidence or of his other grounds.”

(Obj. at 21).



On May 4, 2017, Petitioner filed his Rifdotion to Substitte Party, and on
May 19, 2017, Petitioner fitkhis Second Motion to Substitute Party seeking the
same relief requested in his First MotioRetitioner seeks to change Respondent’s
name to the warden of the institutiBetitioner was transferred to following the
filing of his Section 2254 Petitioh.Also on May 19, 2017, Petitioner filed a
Motion to Stay and Certificatof Appealability. On June 22, 2017, Petitioner filed
a Supplemental Motion to Stay angand the Record and Certificate of

Appealability [32]°

2 Petitioner states he has been transferred to Baldwin State Prison, and he

seeks to change Respondent’s name toi€éadsylor, the warden of the prison. “If

the petitioner is currently in custody undestate-court judgment, the petition must
name as respondent the state offiwsbo has custody.” Rule 2(a), Rules

Governing 8 2254 Cases in the Unitedt8s District Courts. The proper

respondent is ordinarily the wardehfthe petitioner’s institution. IdAdvisory
Committee Notes. Because Petitionanasv in the custody of Warden Taylor,
Petitioner’s First Motion to Substitute Party and Second Motion to Substitute Party
are granted.

3 Petitioner seeks additional time tqgpand the record “so vital information

and testimony” can be obtained from Statitnesses Deputfuner and Hakeem

Davis. ([30]). In a habeas corpuspeeding, “[a] judge may, for good cause,
authorize a party to conduct discovery under the Federal Rules of Civil Procedure.”
Rule 6, Rules Governing Section 2254 Casdble United States District Court.

The party requesting discayemust show good cause that the evidence he seeks
would create doubt that is sufficient to undermine confidence in his conviction.
Arthur v. Allen, 459 F.3d 1310, 1310 (11th C006). Good cause cannot be

based on speculation or hypothesis. Wthder AEDPA, dederal petitioner,

moreover, is not entitled to discovery on tedtmatters that, as a result of lack of




1. DISCUSSION

A. Standard of Review of a Magistrate Judge’s R&R

After conducting a careful and colafe review of the findings and
recommendations, a district judge magem, reject, or modify a magistrate
judge’s report and recommendatia®8 U.S.C. § 636(b)(1); Williams

v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A district judge

“shall make a de novo determaton of those portions of the report or specified
proposed findings or recommendationsvtuch objection is made.” 28 U.S.C.
8 636(b)(1). Where no party has objectedhe report and recommendation, the

Court conducts only a plain error revieithe record._United States v. Slay

714 F.2d 1093, 1095 (11th Cir. 1983) (pern@on). Because Petitioner objects to

the R&R, the Court conducts its revie® novo.

diligence, he failed to develop state court._Crawford v. Hea811 F.3d 1288,
1329 (11th Cir. 2002).

Petitioner seeks now, five years since his conviction, to obtain an affidavit
and/or conduct a deposition of two statithesses—something that could have
been done years ago. tlHener has not reasonably or diligently pursued the
development of this material, and, as aaded in this Ordenone of these matters
would bring into question other significagnidence against Petitioner. The Court
therefore denies Petitioner’'s Motions.




B. Procedurally Defaulted Claims

Petitioner raises a number of groundsr&dref that he did not present at the
trial level or on direct appeal, includift) ineffective assistance of appellate
counsel regarding his grand jury inaretnt; (2) erroneous jury instruction on
presumption; and (3) prosecutorial misconduct.

A federal habeas petitioner must fiesthaust his state court remedies or
show that a state corrective processnavailable or ineffective to protect his
rights. 28 U.S.C. 8§ 2254(b)(1). Exhaostrequires that a state prisoner present
his claims, on direct appeal or collateraliesv, to the highest state court according

to that state’s appellatequedure._Mason v. Aller605 F.3d 1114, 1119 (11th Cir.

2010) (per curiam). “Under GeorgiaMaa prisoner seeking a writ of habeas
corpus vacating his conviction must presahof his grounds for relief in his

original petition.” _Mincey v. Head?06 F.3d 1106, 1136 (11th Cir. 2000); see

0O.C.G.A. 8 9-14-51 (“All grounds for ref claimed by a petitioner for a writ of
habeas corpus shall be raised by a jpetr in his original or amended petition.
Any grounds not so raised are waiuguess . . . [those grounds] could not
reasonably have been raised in thginal or amended petition.”). This
procedural rule is designed to bacsessive habeas petitions on a single

conviction. _Seddunter v. Brown 223 S.E.2d 145, 146 (Ga. 1976).




The Eleventh Circuit has “repeatedgcognized that not complying with
this [Georgia procedural] rule predes federal habeas review.” Min¢@p6 F.3d

at 1136; se€hambers v. Thompsph50 F.3d 1324, 1327 (11th Cir. 1998)

(concluding “that a state habeas cauwould hold [petitioner’s] claims to be
procedurally defaulted and not deciderthon the merits, because they were not
presented in his initial state habeas petition” and “that thoses[#nerefore] are
procedurally barred from review this federal habeas proceeding and
exhausted.”).

A petitioner may obtain fedal habeas review gfrocedurally defaulted
claims by (1) showing cause and actu&jydice, or (2) presenting “proof of

actual innocence, not just ldganocence.”_Ward v. Halb92 F.3d 1144, 1157

(11th Cir. 2010). “To show cause, tpetitioner must demonstrate ‘some objective
factor external to the defense’ that indpd his [or counsel’s] effort to raise the
claim properly in state court” or thte matter was not raised because of

ineffective assistance counsel. (quoting_ Murray v. Carried77 U.S. 478, 488

(1986)). If a petitioner shows cause,rhest also show prejudice, which requires a

showing of an actual and substahtisadvantage to his defense. Id.



1. Ineffective Assistance of Appate Counsel Regarding Grand
Jury Indictment

In his Section 2254 Petition, Petitioreegues that his Fifth Amendment
rights were violated because of a defective indictment. ([1] at 6). Petitioner
specifically contends that (1) the indr@nt cites statutory language but not
malicious intent or the elements of ttlearged crimes in Counts One through Six;
(2) the grand jury was never presentemience to show that Petitioner was present
when the crime was comnet; (3) the indictment was based on the false
testimony of Deputy Huner, widh would have been showo be false if a picture
had been taken from Huner’s vantage paihen entering the victim’s home; (4)
certain test results were not completedil after the grand jury returned the
indictment; (5) the grand jurors wemet presented with anything to rebut
Petitioner’s alibi defense that he was nagluring the murder; and (6) there was
otherwise insufficient evidende support the indictment._(ldt 15-19).

Because Petitioner did not present this claim on direct appeal or collateral
review, it is procedurally defaultedPetitioner, moreoveannot overcome this
procedural default because he cannot sbause or actual prejudice. This is
because the Fifth Amendment’s grand jury indictment requirement is not

applicable to the States under the Fifth Aoeent. _Heath v. Sec'y, Fla. Dep'’t of

Corr.,, 717 F.3d 1202, 1204-05 (11th Cir. 20{3J he Fifth Amendment’s grand

9



jury indictment requirement’ is not appéible to the States.”) (quoting McDonald

v City of Chicago__ U.S. __, 130 S.Ct. 3020, 30833 (2010)). The Court finds

that Petitioner’s appellate cowgiould not have been deficient for failing to raise
a claim that was not cognizalfleBecause Petitioner does not provide sufficient
argument to show cause or prejudice farmocedural default, the Court denies

habeas corpus relief on this claim.

4 To the extent Petitioner intendedaimue that the grand jury indictment

violated his Sixth Amendment rights, whicequires that “the accused shall enjoy
the right . . . to be informed of the negtand cause of the accusation . . . ,” the
Court finds that this claim was preseshtin collateral review and that the state
habeas court’s decision demonstrates aoredse application of the law. The state
habeas court found:

Petitioner has not shown that appgee counsel acted unreasonably
when, after reviewing the indictmemounsel did not raise any issues
as to the indictment. Despite Petiter’'s claims that three counts of
murder in the indictment weredarrect, Petitioner was only convicted
and sentenced for one of those csunt.e., malice murder; the court
directed a verdict of acquittal ahe count two felony murder and
merged the count three felony margdof which Petitioner was found
guilty, into the malice murder. EhCourt’s review of count one,
malice murder, shows that it tracthe statutory language of
O.C.G.A. 8 16-5-1. Accordinglyounsel acted reasonably when he
saw no basis on which to allegatirial counsel was ineffective
when trial counsel did not challengeunts one, two and three of the
indictment. Petitioner also failed to establish the requisite prejudice in
this regard.

([10.4] at 9). Orde novo review, the Court finds the state habeas court’s

consideration of whether the grand jungictment violated Petitioner’s Sixth
Amendment rights warrant defenpursuant to 28 U.S.C. § 2254(d).

10



2. Jury Instruction on Presumption

Petitioner asserts that his due process rights were violated by the following
jury instruction on presumption:

Now ladies and gentlemen, every person is presumed to be of sound

mind and discretion. But this prgsption may be rebutted. You may

infer, ladies and gentlemen, if you wish to do so, that the acts of a

person of sound mind and discoetiare the product of that person’s

will, and a person of sound miahd discretion intends the natural

and probable consequences of thasts. Whether or not you make

such inference or inferences is attmasolely within the discretion of
the jury.

([10.21] at 32). Petitioner argues that thstruction causedmito be convicted
without proof beyond a reasonable doubt ¢¢m to kill and asserts that his trial
counsel and appellate counseadre ineffective on this issue. ([1] at 43-44).
Petitioner did not raise this issue at tr@h, appeal, or on collateral review, and
thus it is procedurally defaulted.

The Court finds further that Pettier fails to overcome his procedural
default. Even if trial counsel challeng#gk instruction or appellate counsel raised
the issue on appeal, there is no reasdetieve that the challenge would have

been successful. The presumption ingtan, taken directly from the Georgia

11



state court pattern jury instructionbas been upheld byetSupreme Court of

Georgia as a correct statementlod law. Rivera v. Stat@82 Ga. 355, 365(9)

(Ga. 2007); see aldéendley v. State808 Ga. App. 821, 82@011) (rejecting the

petitioner's argument that reading the itdea charge impermissibly shifted the
burden of persuasion to the petition on ¢fement of intent). The Court therefore
finds Petitioner cannot show cause or pregadvith respect to his jury instruction
claim, and it is dismissed as procedurally defaulted.

3. Prosecutorial Misconduct

Petitioner argues in his Section 2224tition that his conviction was
obtained by prosecutorial misconduct. That is, Petitioner alleges that the
prosecution (1) manipulated his son kidam, and presented false testimony by
Hakeem that Petitioner was the drivaddhe victim the passenger on the morning
of the murder when Hakeepmeviously told the assistant district attorney that
Petitioner was the passenger; (2) preskfatse testimony by Deputy Huner that
he saw Petitioner coming down the stairs, turning around, and proceeding back up
the stairs because Deputy Huner couldhaste possibly seen this from his vantage

point; (3) presented false testimony oéir\Watson; (4) during closing statements

> SeeCouncil of Superior Cotidudges, Suggested Pattdury Instructions,

Fourth Ed., Vol. Il, § 1.41.12 (2008).

12



misstated Dr. Smith’s testimony andjaed Petitioner committed the murder; (5)
asserted, without factual support, thatiitener strangled the victim from behind,;
(6) asserted eight times, without adequeatielentiary support, that Petitioner killed
the victim; (7) vouched for the credibility die state witnesses; (8) asserted as a
divorce motive, which was not substantiated by the record; (9) asserted that
Petitioner staged things to look like a burglary; and (10) told the jury there were
marks on the victim’s neck to match thigbon that killed the victim. ([1] at 20-

30).

Petitioner did not raise the issue of prosecutorial misconduct on direct
appeal, but he did raise it as part of¢ime habeas proceedings. ([10.4] at 11-12).
The state habeas court found the poogorial misconduct claim failed under
0O.C.G.A. 8 9-14-48(d) because it wasqadurally defaultetbased on Petitioner’s
failure to raise it on direct appealcdibecause Petitionerdhaot overcome his
default by a showing of cause of prejudice. @d14-15). Under Georgia law, a
claim of trial error that is not raised direct appeal generallg deemed waived
and thus procedurally barred from consadem in a subsequent state proceeding

for collateral relief. Chatman v. Mancill278 Ga. 488, 489 (2004); Black v.

Hardin 255 Ga. 239, 239-40 (1985) (holding tfalure to timely raise an issue at

trial “or to pursue the same on appealhstitutes a procedurdefault”). Petitioner

13



argues in his Objections that the issues wat raised on direct appeal because of
ineffective assistance of appellate calng24] at 13). Petitioner fails, however,
to provide any argument or supportiiagts demonstrating why his appellate
counsel was ineffective in raising the issaf prosecutorial misconduct on appeal.
The Court will not disturb the state habeasirt’'s determination, and also finds
Petitioner’s prosecutorial misconduct ahawas procedurally defaulted.
Petitioner’s Objections are overrulehd the claim is dismissed.

C. Grounds Adjudicated on the Merits

Petitioner raises the following claimsathwere adjudicated on the merits on
direct appeal or by the state habeas c@)tsufficiency of the evidence to support
conviction; (2) similar transaction ewadce improperly admitted; (3) ineffective
assistance of appellate counsel.

A federal court may not grahabeas relief for claims previously adjudicated
on the merits by a state court unless theestaturt’s decision (1) “was contrary to,
or involved an unreasonable applicatainclearly established Federal law, as
determined by the Supreme Court of thetebh States,” or (2) “was based on an
unreasonable determination of the factbght of the evidence presented in the
State court proceeding.” 28 U.S.C. § 2254(d). “[Afneasonable application of

federal law is different from amcorrect application of federal law.”

14



Harrington v. Richter562 U.S. 86, 101 (2011) (internal quotation marks omitted)

(quoting Williams v. Taylar529 U.S. 362, 410 (2000)). AT state prisoner must
show that the state court’s ruling on thaikl being presented in federal court was
so lacking in justification that gre was an error Waunderstood and
comprehended in existing law beyaaay possibility for fairminded
disagreement.”_ldat 103. The state court’s determinations of factual issues are
presumed correct, abséntear and convincing evidence” to the contrary.

28 U.S.C. § 2254(e)(1).

1. Sufficiency of the Evidence

Petitioner first challenges whetheetavidence presented at trial was
sufficient to convict him. As part d?etitioner’s direct appeal, the Georgia
Supreme Court summarized the evidence tyitig Petitioner’s conviction in its
April 24, 2012, decision as follows:

[I]n the fall of 2009, Muhammad arids wife Shelia separated. On
October 17, 2009, Shelia renteti@se that was in short walking
distance from the couple's formmarital residence, where
Muhammad continued to liveAt approximately 7:05 a.m. on
November 4, 2009, Muhammad'srg Hakeem, saw Muhammad and
Shelia leave the marital residenneShelia’s car while Hakeem was
waiting for his school bus. Ha&m observed that Muhammad was
driving and that the vehicle turn@dthe direction of Shelia's new
residence.

At about 7:36 a.m., Gbolii Burton, who lived next door to the house
Shelia had just rented, heard sdond of breaking glass outside and

15



called 911. Deputy Huner and gy Blake responded. Deputy
Huner went to the back of th®use and saw a broken window with
glass lying on the ground below the window, indicating that the
window had been broken from the inside. Through the window,
Deputy Huner observed Muhammad destieg an interior staircase.
As soon as Muhammad saw the deputy, he turned and went back up
the stairs. Deputy Huner radioBeputy Blake that Muhammad was
coming out the front door, and paty Blake confronted Muhammad
there. Deputy Blake testified thisluhammad “was scurrying trying
to leave the area real fast.” tAf being orderetb stop, Muhammad
calmly said, “My wife is insiderad | don't think she's breathing.”

Inside the home, Shelia’s body was found lying on the floor next to a
piece of white ribbon, which Shelsason, Javonte, had previously
seen lying on the floor of Muhammi'a home. Based on marks on her
neck, the State’s medical expertsaetmined that the ribbon had been
used to strangle Shelia to deafDNA testing showed that Shelia’s
DNA was on the middle and endtthe ribbon where it had been
around her neck, but Muhammad’s DMAas only on the ends of the
ribbon, where it would have beendier held during strangulation.

Following a search, Shelia’s wedding ring was found in Muhammad’s
pocket. Later, wheasked by Lt. Wolfe in aecorded interview why

the situation between MuhammauadaShelia had gonso far and

become violent, Muhammad repliedttShelia had actually tried to
choke him. Muhammad admittée removed Shelia’s wedding ring
from her finger as she lay on the flaord put it in his pocket. He also
admitted he broke the rear window. Muhammad denied any intention
to harm Shelia, however, and testifighat he broke into her rental

home from the outside to see if she was okay.

In addition, the evidence showedthon at least two prior occasions,
there had been domestic violermdween Muhammad and Shelia. In
one such instance, Muhammad grabBé&elia by the throat prior to
pushing her backward. Also, similar transaction evidence was
admitted showing that Muhammaddha prior romantic involvement
with Alvinice Muhammad (no relation). Alvinice purchased a home
in Marietta that she shared witlvo female housemates. Alvinice

16



allowed Muhammad to stay at tHaame for a few weeks. Muhammad
began acting violently toward Alnice, however, and Alvinice asked
Muhammad to move out. Muhammaduseed. Alvinice then decided
to obtain a restraining order agd@idMuhammad. On the morning she
planned to do so, Alvinice woke find Muhammad straddling her
body and choking her with both hanals her throat. Muhammad
released Alvinice only after one bér roommates ran into the room.
Thereafter, Alvinice obtained the remhing order.In retaliation,
Muhammad burned down Alvinice’s house, telling her: “I told you |
could get into the house anytime | got ready, and if | can't live in the
house, nobody can live in the house.”

Muhammad 725 S.E.2d at 304.

Shelia’s certificate of death confirntisat her cause of death was ligature
strangulation, rules her death a homica®] notes that her approximate time of
death was 7 a.m. ([10.29] at 12). DwyriDefendant’s June 13, 2013, state habeas
corpus evidentiary hearing, John T.riéu, a police officer for the Rockdale
County Sheriff's Department, testified:

As | approached the house to the broken window, | stopped just on
this side of the broken window &®e if | could hear anything coming
from inside, at which time, | peered around the window without
exposing myself. And shortly theréaf, | observed a couple of legs
coming down the stairs, becauseultl see a stairway coming down.

| watched until a person appearedhtest bottom of the steps. The
person stood there for a momenkept my eye on the person because
| wanted to see if he might have a weapon or something in his hand
. ... [W]hen | saw that he was rnwtlding anything in his hand such
as a weapon, | moved myselffnront of the window. He was still
standing there and he was kind of laakidown. I'm looking at him.
He looks up. | look at him. Henmediately turns around, starts
walking back up the stairs, at wh time, | got on the radio and
advised Officer Blake that heas coming out the front door.

17



([10.16] at 31-32). Lieuteant Matthew Wolfe of thR®ockdale County Sheriff's
Department also testified about what he observed after he was called to investigate
the crime scene. Haated he observed a normal skin tone “except for the face
which was purple.” ([10.1&t 73-74). He noted that “[i]Jt seemed the body was
limp” and “[tlhere was no gor or . . . lividity,” whidh signaled the individual was
recently deceased. ()d.

In a November 4, 2016, police repdrieutenant Wolfe stated that he
showed the murder weapon, a ribbtnthe victim’s children, Javonte and
Hakeem, and that Javonte stated he had #®e ribbon in the marital residence but
that Hakeem had not. ([10.8] 70-71). In another report, Jennifer L. Perry, also a
police officer for the Rockdale County &hiff's Department, stated that Javonte
reported to her that “he ha[d]n’t seenlath that has a gold design on it.” ([10.9]
at 78-79). Javonte testified at trial tihat had seen the ribbon but later clarified
that he had not seen it in at least one of the houses they had recently stayed.
([10.19]).

Dr. Geoffrey Smith, the medical examiner and an expert in forensic
pathology, testified that the victim éha ligature mark around her neck, which was
a distinct imprint on the victim’s neck and about the width of a finger, and that she

died as a result of ligature strangulatioa, the ligature had been applied around

18



her neck with sufficient force to kill ne ([10.18] at 19). Dr. Smith further
testified that the intense congestion ofdulon the victim’s facial tissue went “a
long way” in suggesting the cause of death was strangulation—although such
intense congestion, alone, is not “spedidicstrangulation.” ([10.18] at 25). The
ligature mark was on the front of the victsmeck, and Dr. Smith testified that this
was consistent with the assailatitangling her from behind._(ldt 30). Dr.
Smith testified that the marks on the vicgmskin included lines that occurred in a
parallel array and were congat with the pattern on the piece of fabric found near
the victim’s body. ([10.18] at 41-42DNA forensic expert Cynthia Wood
testified that the ribbon had two DNA proslen it, that the victim’s DNA was in
the middle and ends of the ribbon, andttRetitioner's DNA was on only the ends.
(Id. at 53, 59). Criminal investigator Aanda Pilgrim—who aaitted she failed to
conduct follow-up testing on Petitionehsinds—testified that she observed
discoloration on the creases of Petitioméngers, that, in her experience,
potentially could be marksr a burn. ([10.16]).

Petitioner testified thdte and his wife left #a marital residence at
approximately 7:10 a.m., and that, wherrémembered he left a new pack of
cigarettes at the home, his wife dropped bak off at approximately 7:11 a.m. or

7:12 a.m. ([10.20]). Petition¢hen apparently fell aslegmd woke up at what he

19



thought was 8:23 a.m. but which laterned out to be earlier. (). Petitioner
testified that he woke upook a walk, and “just hajpmed” to walk towards his
wife’s new house, and that he was ceimed about her bease she had recently
been suicidal. _(Ig. Petitioner testified that whdre arrived at the house and no
one responded, he broke the rear wimdentered the home, and found his wife
dead. (Id.. Petitioner stated that he remdwée ribbon from her neck and took
the ring off her finger. _(1d.
On appeal, Petitioner contended that the evidence was insufficient to support
the verdict against him. Muhammat?5 S.E.2d at 303. The Georgia Supreme

Court found, however, under Jackson v. Virgidid3 U.S. 307 (1979), that the

evidence was sufficient to convict Defendant. ad304. In his Section 2254
Petition, Petitioner contends the evidence is insufficient because (1) Petitioner’s
sons provided inconsistetgstimony regarding the ribbon used to strangle the
victim; (2) the state never presenteddewnce of the origin of the ribbon; (3)
Petitioner's DNA was on only the ends oéthbbon; (4) the state failed to show
that Petitioner was present with the victim during the twenty to thirty minutes
before her death, when Petitioner testifieat he was asleep; (5) the medical
examiner’s evidence was inconclusme whether the victim was strangled from

the front or back of her person; (6) DBIA evidence from the victim’s finger nails
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was ever presented; and (7) the medicah@rer testified that the ligature marks
on the victim were not specific to strangwda. ([1] at 12-14). Petitioner, in his
Objections to the Final R&R, essentiatfpeats the arguments in his Section 2254
Petition. He objects to the Magistraigdge’s interpretation of his children’s
testimony regarding whether they had ewesrsor previously identified the murder
weapon. ([24] at 2-4). Petitioner alsbués the Magistrate Judge’s consideration
of Dr. Smith’s testimony regarding howetlvictim died, the crediting of Amanda
Pilgrim’s testimony regarding discoldian on Petitioner’s hands, the significance
of finding only Petitioner’s and the victimDNA profiles on the murder weapon,
and Petitioner’s statement to Lieutenantli®dhat the eventescalated because
the victim “came at him.” (ldat 4-10).

When reviewing a challenge to the sciéincy of the evidence, a court must
determine “whether, after viewing the esrtte in the light most favorable to the
prosecutionany rational trier of fact could have found the essential elements of the

crime beyond a reasonable doubt.” Jackddi3 U.S. at 319; see al§ryimes v.

Taylor, No. 1:15-CV-1757-TWT, 2015 WL 5827610, at *6 (N.D. Ga. Oct. 5,
2015). “When the record reflects facts that support conflicting inferences, there is a

presumption that the jury resolved thasaflicts in favor of the prosecution and

against the defendant.”_Johnson v. Alaba2®® F.3d 1156, 1172 (11th Cir.
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2001). “In other words, federal courts shalefer to the judgment of the jury in
assigning credibility to the witnessasd in weighing the evidence.” Id.

Here, the evidence shows, among othergs$, that the victim was strangled
to death—most likely from behind, thetitioner’s children had likely previously
seen the ribbon used to murder the victinat Petitioner was with the victim and
present at the victim’s home in very abggroximity to the time of the victim’s
death, that Petitioner’'s DNA was presentthe ends of the ribbon found next to
the victim, and that Petitioner had been emdltoward the victim previously. Any
inconsistency in Petitioner’s children’steamony was ferreted out at trial, and it
was the jury’s responsibility and dutywaeigh the children’s credibility and their
testimony regarding the ribbon. In factwias the jury’s duty to consider and
weigh the credibility of all othe testimony presented.

Petitioner’s characterization that Dr. Bmtestified that the ligature marks
were non-specific to strangulation is a massiment. Dr. Smith testified that the
intense congestion of blood in the victim’s facial tissue went “a long way” toward
suggesting strangulation, but that corges without more, was not specific for
strangulation. ([10.18] at 25). Dr. Smithplied that the facts of this case, in
addition to the congestion in the victsrface, allowed him to conclusively

determine that the victim el from strangulation._(Ii. Petitioner’'s
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misrepresentation does not impact whethrenot the evidence was sufficient to
convict him.

Petitioner also fails to show how why the lack of his DNA in the middle
of the ribbon, the lack of evidence sumaling the ribbon’s origin, or the lack of
evidence establishing his position during the strangulation of the victim, are
matters that render insufficient teeidence againstim. The evidence
demonstrated that the ribbon had thetim’s DNA on it and Petitioner's DNA on
the ends, where it would hateen held or tied during strgulation. The jury was
entitled to determine the Petitioner’s dtabty and the circumstances surrounding
the victim’s death. It was also withihe jury’s province to determine whether to
credit Petitioner’s testimony regarding thedime of events in the early morning
hours leading up to the victim’s death.

In every trial, parties present evidence tending to prove or disprove the guilt
of the accused. Some evidens more credible thasther evidence, and it is the
jury’s duty to weigh the credibility anahake a final determination whether to
credit it. In this case, there was a subB&h amount of evidence presented at trial
showing that the Petitioner strangled the victim. Petitioner fails to demonstrate
that the Georgia Supreme Court was unreasonable in finding that the evidence

presented at trial was sufficient topgport his conviction. The Court, updanovo
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review, thus finds the state courts’ decisions—both on direct and collateral
review—regarding the sufficiency of tleeidence in this case warrant deference
pursuant to 28 U.S.C. § 2254(d).

2. Similar Transaction Evidence

Petitioner next challenges whether thaltcourt erred in allowing similar
transaction evidence with regard tg kbnduct toward another woman, Alvinice
Muhammad. ([10.30]). Petither's counsel argued at trthat the prior incident
should have been excluded because it wedumore than ten years prior and was
arson, not murder._(Id. In considering the issum appeal, the Georgia Supreme
Court held there was no error. Muhamma2hs S.E.2d at 305. The court held:

[S]imilar transaction evidence wasgmitted showing that [Petitioner]
had a prior romantic involvement with Alvinice Muhammad (no
relation). Alvinice purchased a homeNfarietta that she shared with
two female housemates. Alvinickoaved Muhammad to stay at that
home for a few weeks. Muhammbédgan acting violently toward
Alvinice, however, and Alvinicasked Muhammad to move out.
Muhammad refused. Alvinice thelecided to obtain a restraining
order against Muhammad. On tmerning she planned to do so,
Alvinice woke to find Muhammasdtraddling her body and choking
her with both hands on her throdluhammad released Alvinice only
after one of her roomn@s ran into the roomThereafter, Alvinice
obtained the restraining order. In retaliation, Muhammad burned
down Alvinice’s house, telling her: tbld you | could get into the
house anytime | got ready, and dan't live in the house, nobody can
live in the house.”
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[T]he State offered the evidence of the prior arson to show

[Petitioner’s] bent of mind or course of conduct in using escalating

degrees of violence toward womejiRetitioner] pushed and shoved

both Alvinice and Shelia. [R&oner] choked both Alvinice and

Shelia. With both women, there svthe development of a romantic

relationship, a separation, aadesulting escalation of domestic

violence including choking. The silarities are apparg. As such,

the trial court did not err in its termination that [Petitioner’s] crime

against Alvinice was sufficiently sifar to the murder of Shelia to

constitute an admissible similar transaction.
Muhammad 725 S.E.2d at 304-05.

In his state habeas corpus progegd, Petitioner asserted ineffective
assistance of trial and appédlacounsel for failing to consult with him in regard to
the introduction of similar transaction egiice. ([10.4] at 5-6, 12). The state
habeas court found that counsel consultéd Petitioner, thatas a general matter,
counsel would have consulted Petitionegrareling similar transaction evidence as
it was raised on appeal, and that Petitrdred not shown that appellate counsel
was deficient. (Idat 5, 11). The state habeasd found that Petitioner’s claims
of ineffective assistance of trial cowh$ailed because head procedurally
defaulted them and had nmtercome his default._ (It 14-15).

In his Section 2254 Petition, Petitiorergues that appellate counsel
provided ineffective assistance of coehigy failing to adequately argue the

erroneous admittance of similar tranBon evidence on Petitioner’s violence

toward Alvinice, that the trial court erred in allowing such evidence, and that trial
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counsel provided ineffective assistance anifisue. ([1] aB1-34). Petitioner
contends that appellate counsel shoulerargued that the transactions were
dissimilar because he was not in a romargiationship with Alvirice at the time
he admittedly set fire to her home—althoubby had been in one previously. (ld.
at 32). Petitioner further states thatrda was no evidence to show that he had
assaulted Alvirice. (1.

A criminal defendant possesses =t iAmendment right to “reasonably

effective” legal assistanceStrickland v. Washingtorl66 U.S. 668, 687 (1984).

To show constitutionally ineffectivesaistance of counsel, a petitioner must
establish that (1) counsel’s representati@s deficient and (2) counsel’s deficient
representation prejudiced him. kt.690-92. The Court may resolve an
ineffective assistance of counsel claim labse either of these two prongs. Pooler

v. Sec'y, Fla. Dep’t of Cory.702 F.3d 1252, 1269 (11th Cir. 2012). Claims of

ineffective assistance of appellatauosel are also governed by the Stricklsast.

Owen v. Fla. Dep’t of Corr686 F.3d 1181, 1202 (11th Cir. 2012). To succeed on

a claim of ineffective asseice of appellate counsel, the movant must demonstrate
deficient performance by counsel andnimstrate that, if counsel had not

performed deficiently, there is a reasomgtobability that the appellate outcome
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would have been favorable to the movant. Sexell v. Hal| 640 F.3d 1199,

1236 (11th Cir. 2011).

Petitioner fails to show that his appé&dl@ounsel was ineffective in handling
the admission of the similar transactievidence involving Alvirice. Although
Petitioner apparently was notanromantic relationship with Alvirice at the time of
the arson, he admitted he was in one \ueth previously. The facts underlying the
events between Alvirice and Petitioneireluding the choking incident and
general violence—were sufficient to sheunilarity to Petitioner’'s behavior
toward the victim here.

Alvirice, moreover, provided the foldng testimony at Petitioner’'s June
13, 2013, state habeas corpwsdentiary hearing:

He began to get violent. He begarshove and push me and just — be

violent. We would have argumemtsth me telling him, he’s got to

go. He just needs to go. And $eid he wasn’t going. He was going

when he got ready to go. So he started getting violent.

([10.18] at 75). As a resul@lvirice decided to obtain a restraining order. The
morning that she and her roommates plamoego to the sherriff's office together,
she “woke to [Petitioner’s] hands at [hénfoat telling [her] to get out and go to
work.” (Id.). Alvirice continued:

He was at my throat like this ane, you know, laying on me. |l am in

the bed so he was laying straddtedne. Then when Laverne
actually came to the door because bkard screaming, | began to
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struggle. So she stopped hifihe fact that she came in actually
stopped the incident.

(Id. at 76).

First, the Court finds nothing thap@ellate counsel could have, or should
have, raised on appeal that reasonalyld have changed the Georgia Supreme
Court’s decision. The facts underlying the incidents with Alvirice and the victim
were similar, and the Court finds app&laounsel could ndtave done more to
distinguish them. Second, with respectvhether the trial court should have
admitted the similar transaction evidemecé¢he first instance, the due process
clause, absent the involvement of a speconstitutional right, gives a federal
court limited authority to review a seatourt’s evidentiary rulings. Hall v.
Wainwright 733 F.2d 766, 770 (11th Cir. 1984). Absent a violation that rises to
the level of denying “fundamental fairs®” the Court will not review a state

court’s decision to adit evidence._ldat 770 (quoting Shaw v. Bone§95 F.2d

528, 530 (11th Cir. 1983)). “To constitutel@nial of fundamental unfairness, the
evidence erroneously admitted at trial mustmaterial in the sense of a crucial,

critical, highly significant factor.” _Jameson v. Wainwrighl9 F.2d 1125, 1127

(11th Cir. 1983). The Court finds no fuardental unfairness in the state court’s
evidentiary decision. The similar transantevidence was not critical or crucial to

Petitioner's case. The evidence agakeditioner, independent of the similar
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transaction evidence, was sufficientlyostg and a jury could have convicted on
that basis alone. Uponda novo review, the Court finds that the state courts’
decisions, on both direct awdllateral review, regardingpe admittance of similar
transaction evidence warrant defaze pursuant to 28 U.S.C. § 2254(d).

3. Ineffective Assistance of Appellate Counsel

Petitioner argues that appédacounsel was ineffdge for failing to raise
ineffective assistance of trial counsabahat the state habeas court’s decision on
the issue was contrary to federal lawl] @t 34). Petitioner argues that appellate
counsel should have argued that trial counsel was ineffectbaibe he failed to
(1) obtain a photograph of Deputy Hursevantage point from the window; (2)
present expert testimony on whether ttownstairs window was broken from
inside or outside the residence; (Jativer Alvinice’s conviction for crime of
deceit, thus making the similar transac evidence inadmissible; (4) present
testimony from his son’s on where thetuin stayed before her death; (5)
challenge the indictment; (6) investigate trigin of the fiber found on the victim
and the blood found next to her; (7) mesevidence and/or testimony from Valery
Drinkard to show why Petitioner and thetmn were separatieand that Petitioner
had initiated the separation; and (8) objedhe evidence that his son Javonte had

seen the ribbon in a prior m@. ([1] at 34-38).
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Stricklandrequires that Petitioner show tlwtunsel was deficient and that
Petitioner was prejudiced by the deficiency. Stricklat@b U.S. at 690-92.
Where a petitioner raises an ineffectiveisince of counselain already decided
by the state court, “the petitioner must do more than satisfy the Strickland
standard; the petitioner must also shbat the state court applied Stricklandan

objectively reasonable mannerEtederick v. Dep’t of Cory428 F. App’x 801,

803 (11th Cir. Augl7, 2011); see aldénowles v. Mirzayances56 U.S. 111, 123

(2009) (finding the standard of review is “doubly deferentretien “a_Strickland
claim [is] evaluated under tfg£2254(d)(1) standard”)).

Petitioner fails to present evidence aguanent demonstrating that the state
habeas court unreasonablpplied Strickland Petitioner also fails to show any
viable claim of ineffectivassistance of trial counsel thiat he had a reasonable
chance of succeeding on appeal. Petitiong#&sns regarding his counsel’s failure
to introduce certain testimony or evideraze inadequate because there was no
proffer of this evidence or testimonythe outset, and therefore prejudice cannot
be shown. The Eleventh Circuit has hiidt, absent proffer of evidence, a
petitioner cannot show prejudice basedconnsel’s failure to introduce such

evidence._SekHlill v. Moore, 175 F.3d 915, 923 (11th Cir. 1999); see &sloeath

v. Head 234 F.3d 547, 552 n. 12 (11th G000). The following of Petitioner’'s
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claims must be dismissed on thisisaalone: (1) Petitioner’s claim that
photographic evidence of Deputy Huner’swiof the stairs would have shown

that Deputy Huner did not in fact see Retier descend and then ascend the stairs
in the victim’s home; (2) Petitioner’'saim that expert &imony would have

shown Petitioner did not break the windd®) Petitioner’s claim that the fiber
found on the victim and the blood on thedt next to her would have uncovered
exculpatory evidence; and (4) Petitioner'aiai that Drinkard would have testified
to Petitioner’s cause for separation.

Petitioner’s claim that Alvinice’s aliged conviction for a crime of deceit
would have precluded the admittance ofitar transaction evidence also fails.
There is no evidence in the record, nould this Court find, evidence confirming
Alvinice’s conviction. ([21] at 43 n.20)Petitioner also presents no argument or
evidence showing that the alleged cotieic would have changed the state trial
court’s decision to admit the similar tsaction evidencelnstead, evidence was
presented that Petitioner was convicteasion of Alvinice’s home, which was
perhaps enough for the jury to corrobora¢e story. Finally, Petitioner’s son
Javonte’s testimony regarding the ribbon wesitinized at trial, and it was the
jury’s duty to weigh the testimony and egitte before it. There is nothing before

the Court that persuades it that Petitios@ppellate counsel failed as to Javonte’s
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testimony. The Court, upafe novo review, finds the state habeas court’s decision
regarding Petitioner’s inedttive assistance of appédacounsel claim warrants
deference pursuant to 28 U.S.C. § 2254(d).

D. Certificate of Appealability

A federal habeas “applicanannot take an appeal unless a circuit justice or a
circuit or district judge issues a tiicate of appealability under 28 U.S.C.
§ 2253(c).” Fed. RApp. P. 22(b)(1). “The district court must issue or deny a
certificate of appealability wheihenters a final order adverse to the applicant.”
Rules Governing Section 2254 Cases mltmited States District Courts, Rule
11(a). A court may issueecertificate of appealability COA”) “only if the
applicant has made a substantial showinthefdenial of a constitutional right.”
28 U.S.C. 8§ 2253(c)(2). A substantial shogvof the denial of a constitutional
right “includes showing that reasonable $isicould debate whedr (or, for that
matter, agree that) the petition should have been resolved in a different manner or
that the issues presented were ‘adeqtmatieserve encouragement to proceed

further.” Slack v. McDaniel529 U.S. 473, 484 (2000) (quoting

Barefoot v. Estelle463 U.S. 880, 893 n.4 (1983)).

When the district court denies a habeas petition on procedural
grounds . . ., a COA shalilssue when the prisoner shows, at least,
that jurists of reason would find it debatable whether the petition
states a valid claim of the denial of a constitutional right and that
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jurists of reason would find it debéla whether the district court was
correct in its procedural ruling.

Slack 529 U.S. at 484.

The Magistrate Judge found that a C8l#ould be denied because it is not
debatable that Petitioner fails to asseairaks warranting federal habeas relief.
([21] at 55). The Court agrees, and a Ci®AMenied. Petitioner is advised that he
“may not appeal the denial but may seesertificate from the court of appeals
under Federal Rule of Apliate Procedure 22.” Rulkl(a), Rules Governing
Section 2254 Cases in the United States District Courts.

[11.  CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judge Alan J. Baverman’s
Final Report & Recommendation [21]ADOPTED.

IT ISFURTHER ORDERED that Petitioner’'s Objections to the R&R [24]
areOVERRULRED.

IT ISFURTHER ORDERED that Petitioner’s First Motion to Substitute
Party [28] and Second Motion to Substitute Party [29]GRANTED. The Clerk
of Court isDIRECTED to substitute Warden Cedric Taylor as Respondent.

IT ISFURTHER ORDERED that Petitioner's 28 U.S.C. § 2254 Petition

for Writ of Habeas Corpus [1] BENIED. A COA isDENIED.
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IT ISFURTHER ORDERED that Petitioner’s Motion to Stay and
Certificate of Appealability [30] and Sulgmental Motion to Stay and Expand the
Record and Certificate &ppealability [32] ardDENIED.

IT ISFURTHER ORDERED that this action i©ISMISSED.

SO ORDERED this 8th day of February, 2018.

WM% L. L"‘
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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