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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

GREGORY WIEDEMAN,
Plaintiff,
V. 1:15-cv-4182-W SD

CANAL INSURANCE COMPANY,
H&F TRANSFER, INC., AUTO-
OWNERSINSURANCE
COMPANY, WALTER PATRICK
DORN, 1V, WESCO INSURANCE
COMPANY, and SALEM LEASING
CORPORATION, d/b/a Salem
Nationalease,

Defendants.

OPINION AND ORDER

This matter is before the Couwm Defendant Auto-Owners Insurance
Company’s (“Auto-Owners”) Motiofior Summary Judgment [176].

l. BACKGROUND
A. Facts

This action arises from an August2014, collisior{the “Collision”)
between Plaintiff Gregory Wiedeman (ditiff”) and Defendat Walter Patrick
Dorn, IV, an employee of Dendant H&F Transfer, In€*H&F”). (Auto-Owners’

Statement of Undisputed Facts [176ASMF”) T 1; Pl.’s Resp. [190.1]
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(“R-ASMF”) 1 1). Auto-Owners had issd an insurance policy to H&F (the
“Policy”). (ASMF 1 4; R-ASMF 1 4).Plaintiff seeks to recover against
Auto-Owners for alleged damages arising from the Collision. (ASMF | 5;
R-ASMF | 5). Auto-Owners claimsdid not receive prompt notice of the

Collision, as required under the Policndahus there is no coverage under the
Policy for the damages Plaintiff seeks. Plaintiff argues that Auto-Owners failed to
timely raise its notice defense, and that®A@wners thus waived the defense.

The Policy states “[yJou and any person seeking coverage under this policy
must notify us promptly as to how, @h and where the accident happened.”
(ASMF 1 6; R-ASMF 1 6). The Policy alstates that “[n]degal action may be
brought against us until there has badhcompliance with all terms of this
policy.” (ASMF  7; R-ASMF 7). Aut®wners claims it first received notice of
the Collision on October 27, 2015. (ASMB) Plaintiff contends Auto-Owners
received notice shortly after the CollisioRlaintiff presents evidence that, on
August 18, 2014, ten days after the deat, attorney Daniel Floyd sent two
separate letters to Auto-Owners’ insurdd&F and its driver Dorn, respectively,
stating that he had been retained by ADtweners to represent them with respect to
the potential claims asserted by Plainti®n the same day, Floyd sent a retention

letter to a consultant, John Bethea, aiing that he had been retained by



Auto-Owners to represent H&F and Dorim an October 2014 email to its

insurance agency, H&F’s president Tyler Fairey stated that “Auto-Owners has, as
you know, been compiling info ithe event of a lawsuit . . .>.”(Pl.’s Statement of
Material Facts [190.1] (“PSH’) T 9-11). Auto-Owners claims Floyd'’s references
to Auto-Owners in his letters were scrivener’s errors, as Floyd stated in a sworn
declaration. (Resp. to PSMF [207.1R{PSMF") 11 9-10). Auto-Owners claims
Fairey’s email “was simply repeating teeroneous reference to Auto-Owners that

was inadvertently made by Floyd.” (R-PSMF { 11).

B. Procedural History

On December 31, 2015, Auto-Owneited its Initial Disclosures. The
Initial Disclosures stated:
Provide a detailed factual basis fbe defense or defenses and any

counterclaims or crossclaims asedrby defendant in the responsive
pleading.

! Plaintiff further presents evidence tmattice was also given to the insurance

agency that produced the Policy, Neawiekens Insurance Company in North
Charleston, North Carolina. Within twoamths of the accident, Plaintiff's counsel
sent a letter to H&F advising it toggerly maintain angreserve relevant
evidence. H&F forwarded this letter to &= Luekens the day after it received it.
Neace Lukens referenced counsel’s lettex motification to Canal of the accident.
H&F also communicated with Aut@wners through Neace Luekens.
Auto-Owners identified Neace Lukens andrépresentatives as individuals with
knowledge of the insurance coverage issodhis case. Mr. Floyd had received a
copy of Plaintiff's counsel’'s Octobé&t, 2014 letter by Oober 13, 2014. (PSMF

1 12-15, 20-21).



RESPONSE:

According to Co-Defendants H&F Transfer and Dorn, the
accident at issue was caused byRitii Further, Auto-Owners did
not insure any Co-Defendanthe policy issued by Auto-Owners
which is the subject of this actievas canceled prior to the accident.
Auto-Owners has no liability to Plaintiff or Defendants for an accident
which occurred outside of the polipgriod, and cannot be subject to
direct action.

In further response, Auto-Owners states that discovery in this
matter has not yet begun. Auto-Osva hereby reserves all of its
defenses, and will fully exploredHactual basis of all possible
defenses raised when discovery commences.

([11] at 2-3). Auto-Owners did ngupplement its Initial Disclosures.

On March 11, 2016, Auto-Owners fildd Answer [39]. The Answer sets
forth several defenses, including thatit(glid not provide isurance coverage to
H&F on the date of the Collision; (ii) PHiff is not entitled to maintain a direct
action against Auto-Owners; and (iii)did not owe a duty to Plaintiff._(See
Answer at 1-4). Auto-Owners did not inde in its Answer any reference to the
notice provision or a lack of notice regarding the Collision.

On May 2, 2016, Auto-Owners filat first Motion for Summary Judgment
[61] (“First Motion for Summary Judgme’), arguing that it cancelled its Policy
with H&F prior to the date of the Collsin, and therefore it cannot be held liable
for any of Plaintiff's damages. On Bember 21, 2016, the Court issued its Order

[217] denying Auto-Owners’ First Motiofor Summary Judgment. The Court



found there was an issue of fact asvttether H&F or Auto-Owners filed the
necessary forms to cancel the Policy.

On August 30, 2016—the day befaliscovery closed in this matter—
Auto-Owners stated in a joint submission to the Court that “Auto-Owners first
received notice of the accident on October 27, 2015—nearly 15 months after it
occurred, after Plaintiff filed thiktigation, and afteeany conduct on which
Plaintiff relies took place.” ([207.1)).

On September 22, 2016, Auto-Owners filed the instant Motion for Summary
Judgment, arguing that there is no digpthat Auto-Owners did not receive
prompt notice of the Collision, pursuanttte notice requirement in the Policy,
and thus there is no coverage underRbkcy for the damages Plaintiff seeks.

Plaintiff argues that Auto-Owners wad its notice defense by failing to
timely raise it. Plaintiff contends thatete is a disputed issue of material fact
regarding Auto-Owners’ knowledge of thellon, and that Auto-Owners fails to
show any prejudice as a result of the putgaifate notice. Plaintiff also argues
that Georgia’s direct action statute 3JG.A. § 40-2-140, bars the notice provision

of the Policy.



1. DISCUSSION

A. Legal Standard

Summary judgment is appropriate avé the pleadings, the discovery and
disclosure materials on filand any affidavits show th#tere is no genuine issue
as to any material fachd that the moving party is gthed to judgment as a matter
of law. Sed-ed. R. Civ. P. 56. The pgarseeking summary judgment bears the
burden of demonstrating the absence ofrauge dispute as to any material fact.

Herzog v. Castle Rock Entm’193 F.3d 1241, 1246 (11@ir. 1999). Once the

moving party has met this burden, the nonmoving party must demonstrate that
summary judgment is inappropriate by designating specific facts showing a

genuine issue for trial. _GrahamState Farm Mut. Ins. Cdl93 F.3d 1274, 1282

(11th Cir. 1999). The nonmoving partye®d not present evidence in a form
necessary for admission at trial; howevhe may not merely rest on his
pleadings.”_ld.

“At the summary judgment stage, facts must be viewed in the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those

facts.” Scott v. Harris550 U.S. 372, 380 (2007). Where the record tells two

different stories, one blatantly contretid by the evidence, the Court is not

required to adopt that version of thetawhen ruling on summary judgment. Id.



“[C]redibility determinations, the wghing of evidence, and the drawing of
inferences from the facts are the ftioo of the jury . . . .”_Grahani93 F.3d at
1282. “If the record presents factual issube court must not decide them,; it must
deny the motion and proceed to trial.” Herzd§3 F.3d at 1246. The party
opposing summary judgment “must do moraritsimply show that there is some
metaphysical doubt as to the material facts.. Where the record taken as a whole
could not lead a rational trier of factfiod for the nonmoving party, there is no

genuine issue for trial.”_Scqtb50 U.S. at 380 (quoting Matsushita Elec. Indus.

Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 586-87 (1956 A party is entitled

to summary judgment if “the facts and irdaces point overwhelmingly in favor of
the moving party, such that reasongtd®ple could not arrive at a contrary

verdict.” Miller v. Kenworth of Dothan, In¢.277 F.3d 1269, 1275 (11th Cir.

2002) (quotations omitted).

B. Analysis

1. Whether Auto-Owners Waived its Notice Defense

Auto-Owners contends that the Pglaoes not cover Plaintiff, because it
did not receive prompt notice of the Calhis as required by the Policy. Plaintiff
argues that Auto-Owners’ Motion should denied because it failed to raise this

defense in its answer, initial disclosures, or discovery responses.



Rule 8(c) of the Federal Rules ofTiProcedure requires that a responsive
pleading must set forth certain enumerafdmative defenses as well as “any
avoidance or affirmative defem$ Fed. R. Civ. P. 8(c). “A party’s failure to raise
an affirmative defense in the pleadirtgpically results in a waiver of that

defense.”_Lee v. Uniwnderwriters Ins. Co642 F. App’x 969, 973 (11th Cir.

2016) (citing_Proctor v. Fluor Enters., Ind94 F.3d 1337, 1350 (11th Cir. 2007)).

“In diversity actions, state law determinglether a particular defense is an
‘avoidance or affirmative defsse’ under Rule 8(c).”_Idcht 973-74. “However,
federal law dictates the manner and tim&/mch defenses are raised and when
waiver occurs.”_Idat 974 (internal quotation marks omitted).

Where, as here, the jurisdiction oét@ourt rests on the diversity of the
parties, the Court must apply the chaoééaw principles ofthe forum state to

determine the appropriate stdrstive law to apply. Seferie R.R. Co.

v. Tompkins 304 U.S. 78 (1938). Under Georg@&hoice of law rules, insurance
contracts are governed by the law of treestvhere the contract was made. See

Lima Delta Co. v. GlohaRI1-022 Aerospace, Inc789 S.E.2d 230, 235 (Ga. Ct.

App. 2016). “An insurance contract isnsdructively made ahe place where the
contract is delivered.”_Idinternal quotation marksmitted). The Policy was

issued to H&F in South Carolina. (S|E€6.4]). Thus, South Carolina law



governs and sets the standards for the Pbkrg. See Provau v. State Farm Mut.

Auto. Ins. Co, 772 F.2d 817, 819 (11th Cir. 1985) (holding that insurance
contracts are governed by substantive state3aw).

General principles of insurance lgnovide that “[t}he insurer bears the
burden of proving the applicability of poli@xclusions and limitations or other
types of affirmative defenses.” 1/ouch on Ins. § 254:12iting, among others,

Auto Owners Ins. Co. v. Benjamii81 S.E.2d 137 (S.Ct. App. 2015)

(“Insurance policy exclusions are constturost strongly against the insurance
company, which also bears the buraé establishing the exclusion’s

applicability.” (internal quotation marks omitted)); Lyons v. Fidelity Nat. Title

Ins. Co, 781 S.E.2d 126 (S.C. Ct. App. 2015) (safiedee alsdohnson v. Life &

Cas. Ins. Co. of Tenr8 S.E.2d 805, 805 (S.C. 1938pting that the defendant

insurance company set forth as an “affirmative defense” a limitation of the policy).
Thus, “[a] defense based on axclusion must be affiratively alleged and it is a

best practice to recite in the answer tomplete exclusion as it appears in the

2 The parties agree that South Carolaa applies to the interpretation of the

Policy. (Sed203] at 9; [186.2] at 5).

Georgia law is substantially similar. See, eAdea London Ltd. v. Lee
649 S.E.2d 542, 544 (Ga. Ctpp 2007) (“In Georgia, the insurer bears the burden
of showing that a fact situation falls withém exclusionary clause of an insurance
policy.” (citations omitted)); KgLex Co. v. Essex Ins. C®649 S.E.2d 602, 606
(Ga. Ct. App. 2007) (same).




policy.” 17A Couch on Ia. 8 254:12; see al$oFed. Prac. & Proc. Civ. § 1271
(3d ed.) (citing federal diversity cases findih@t it is an affirmative defense that
plaintiff breached insurance policy prowss or that a policy exclusion applies).
“In determining what defenses otheatihthose listed in Rule 8(c) must be
pleaded affirmatively, resort often musted to considerations of policy[ and]
fairness[.]” 5 Fed. Pra& Proc. Civ. 8 1271 (3d ed.)“Fairness’ probably
should be viewed as a shorthand expressfiacting the judgment that all or most
of the relevant information on a particudement of a claim isithin the control
of one party or that one party has agu@ nexus with the issue in question and
therefore that party should bear the burdkaffirmatively raising the matter.” 1d.
The Court finds that, under the circstances of thisase, Auto-Owners
waived its notice defense by failing tiiiamatively plead it in its Answer, and by
otherwise failing, throughout ¢hcourse of this litigation, to give Plaintiff notice
that it intended to raise the defense. AGWners, at the timé filed its Answer,
was clearly the party that possessed “alnaist of the relevant information”
regarding whether Auto-Owners receiyadmpt notice of the Collision.
Auto-Owners instead relied on different defe theories, including that (i) it did
not provide insurance coverage to H&F oa thate of the Collision; (ii) Plaintiff is

not entitled to maintain a direct actionaagst Auto-Owners; and (iii) it did not

10



owe a duty to Plaintiff. The first time AuHOwners ever alluded to a lack of notice
was apparently in a submissionaeaon August 30, 2016—the day before
discovery closed in this matter—statitigat “Auto-Owners first received notice of
the accident on October 27, 2015—nedymonths after it occurred, after
Plaintiff filed this litigation, and afteany conduct on which Plaintiff relies took
place.” ([207.1]). Auto-Owers then explicitly raisethe notice exclusion for the
first time in its Motion for Summary Judgment. Plaintiff promptly challenged
Auto-Owners’ right to rely on the exclusion.

Auto-Owners’ argument that Plaifitivas not prejudiced by Auto-Owners’
failure to affirmatively plead its nate defense is unpersuasive. Auto-Owners
claims “Plaintiff could have taken deptsns of Auto-Owners’ representatives,
served Interrogatories on Auto-Owns, and/or propounded requests for
admissions.” ([207] at 6). This argunegnores that Plaintiff did not have a
reason to seek discovery as to theaeotiefense, because Plaintiff did not know
Auto-Owners intended to raise the defe until the day before the close of
discovery. Under these circumstandbs, Court finds Auto-Owners failed to
timely raise the notice defense, anddigfense based on the notice provision is

waived. Se&€arey Canada, Inc. California Union Ins. C9.748 F. Supp. 8, 14

(D.D.C. 1990) (finding insurare policy exclusion was an affirmative defense that

11



insurance company waived “by failing ptead it as an affirmative defense or
otherwise signal an intention to rely oraitany point prior to the filing of [its
summary judgment] motion.”).

2. Whether Auto-Owners Receiv&tompt Notice and Whether it
was Prejudiced by Failure to Receive Prompt Notice

Even if Auto-Owners had not waivéis notice defense, summary judgment
would be denied because there remairdispute of fact as to whether
Auto-Owners received prompt noticetbe Collision. Plaintiff shows that, on
August 18, 2014, ten days after the Cadlis attorney Daml Floyd sent two
letters to H&F and Dorn stating that had been retained by Auto-Owners to
represent them with respect to the potemi@ims asserted by Plaintiff. The same
day, Floyd sent a retentidetter to a consultant, JolBethea, also stating he had
been retained by Auto-Owners to regneisH&F and Dorn. In an October 2014
email to its insurance agency H&Fsesident Tyler Fairey stated that
“Auto-Owners has, as you know, bessmpiling info in the event of a
lawsuit . . . .” Though Blyd later submitted a declaration stating his letters
erroneously referred to Auto-Ownershar than Wesco Burance Company,
([203.3] 11 3-5), Auto-Owners does nobpide any support for its claim that
Fairey’s October 2014 email “was simpBpeating the erroneous reference to

Auto-Owners that was inadvertenttyade by Mr. Floyd[,]” (R-PSMF | 11).

12



Viewing the evidence in the light moswtaable to Plaintiff, a reasonable jury
could find that Auto-Owners knew of ti@ollision approximately one month after
it occurred.

Even if Auto-Owners did not receiyompt notice, it fails to show how it
was prejudiced by the purportedly latdine. The purpose of a notification
requirement in an insurance policy is tlma the insurer to investigate facts and to

assist the insurer in preparing a defengermont Mut. Ins. Co. v. Singleton By &

Through Singletoy446 S.E.2d 417, 421 (S.C. 1994) (citing Washington

v. National Service Fire Ins. Cd.68 S.E.2d 90 (S.C. 1969)). “Where the rights of

Innocent parties are jeopardized by a failure of the insured to comply with the
notice requirements of an insurance pglihe insurer must show substantial

prejudice to the insurer’s rights.” I¢titing Factory Mut. Ins. Co. v. Kenned82

S.E.2d 727 (S.C. 1971)).

Auto-Owners claims it was prejudicbécause the purported 14.5-month
lapse between the Collision and AutevQers’ first notice prevented it from
investigating the Collision. ([176.8k 5). Auto-Owners, however, has
maintained from the outset of this litigani that it cancelled the Policy before the
Collision, and thus that Plaintiff cannoallect under the Policy. This was the

position it took in its Initial Disclosuresd Answer, and it was the basis of its

13



First Motion for Summary JudgmenBased on Auto-Owners’ unambiguous
litigation position, it is unlikely Aut@®wners would have investigated the
Collision even if it had received prompttroe of it. Under these circumstances,
the Court finds Auto-Owners failed toh “substantial prejudice” to its rights

resulting from any failuref prompt notice._SeBay Elec. Supply, Inc.

v. Travelers Lloyds Ins. Co61 F. Supp. 2d 611, 620 (S.D. Tex. 1999) (insurance

company failed to show it was prejudicey delay in notice where it took the
position that the plaintiffs’ claims did néll within the policy coverage, “[t]hus,
regardless of the timing of notice, [thesumer] would have denied coverage and
was therefore not prejudiced by the timwidp]laintiffs’ notice”). Auto-Owners’
Motion for Summary Judgment is denitd.

[11. CONCLUSION

For the foregoing reasons,
IT ISHEREBY ORDERED that Defendant Auto-Owners Insurance

Company’s Motion for Summary Judgment [176DENIED.

4 Because the Court fisdAuto-Owners waived its defense based on the notice

provision of the Policy, that there is a fact issue as to whether it received prompt
notice, and that it failed to show it was prejudiced by any late notice, the Court
does not reach the partieggmaining arguments.
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SO ORDERED this 2nd day of June, 2017.

LUMM F‘. .br"
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE
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