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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

GREGORY WIEDEMAN,
Plaintiff,
V. 1:15-cv-4182-W SD

CANAL INSURANCE COMPANY,
H&F TRANSFER, INC., AUTO-
OWNERSINSURANCE
COMPANY, WALTER PATRICK
DORN, 1V, WESCO INSURANCE
COMPANY, and SALEM LEASING
CORPORATION, d/b/a Salem
Nationalease,

Defendants.

OPINION AND ORDER

This matter is before the Court on Plaintiff Gregory Wiedeman'’s
(“Plaintiff”) Renewed Motion for Sanains Against Defendants H&F Transfer,
Inc. and Salem Leasing Corporati@21] (“Renewed Sanctions Motion”).

l. BACKGROUND

This action arises from an August2014, collisior(the “Collision”)
between Plaintiff and Defendant Wailteatrick Dorn, 1V, an employee of
Defendant H&F Transfer, In¢:H&F”). The truck Dornwas driving was leased

by H&F from Salem Leasing Corporation (“Salem”). Plaintiff claims H&F and
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Salem conspired to destroy, conceal, fatsify data from the electronic control
module (“ECM?”) of the truck involved in the Collision.

On the day of the Collision, the intgmting officer found Plaintiff at fault
for causing the Collision and issued Plaingif€itation for failure to yield to the red
light. Plaintiff told the officer “he dichot know what he was thinking running the
red light.” ([223] at 2-3).

On August 11, 2014, three days aftez Collision, H&F returned the truck
to Salem, after which H&F did not hapessession, custody, or control of the
truck or the ECM data contained in it222] at 2-3). On August 14, 2014, Salem
performed what it claims ian industry-standard prentative maintenance check
on the truck. ([223] at 3)The purpose of the checkts identify any maintenance
issues to ensure the truck can be sadplgrated before it is leased to the next
customer. ([223] at 4). This maintenance check resultedesed and deletion of
non-maintenance data from the truck’s EC{R21] at 5). Salem claims it was
not aware that the maintenance cheadcpdure would reset non-maintenance data
resident on the ECM. ([223] at 4).

On August 18, 2014, H&F retained JdBethea to inspect the truck. On
August 26, 2014, Mr. Bethea inspectedtituek. In his July 27, 2016, expert

report, Mr. Bethea opined that (1) nadden deceleration was recorded by the



ECM within the subject truck at the tinoé the incident and (2) it is not possible
for any sudden deceleration data relatethésubject incident to have been
overwritten by subsequentdaen deceleration events because the incident was
never captured by the BC ([223] at 4).

On October 7, 2014, Plaintiff seA&F a letter regarding preservation of
evidence. Plaintiff did not send a gian letter to Salem.([223] at 4).

On August 11, 2016, Plaintiff filed éfirst Motion for Sanctions. At a
September 2, 2016, hearing, the Court mheteed that it did not have sufficient
information to rule on Plaintiff’'s maon, and it requiretH&F and Salem to
recover and produce the laptop Mr. Bethead during his inspection. The Court
allowed Plaintiff to file aenewed sanctions motions. @wnonths later, Plaintiff
received a hard drive from the laptop,igfhrevealed that the truck’s ECM had
been accessed between the Collision andBdthea’s inspection. The data shows
that, prior to the reset,¢hECM recorded three suddéeceleration events, one of
which Plaintiff claims “likely was the indent in this case.” ([221] at 4).

On April 5, 2017, Plaintiff filed his Renewed Sanctions Motion. H&F
claims that the conduct of whichdwtiff complains took place after H&F
transferred the truck to Salem, and tH&F thus cannot be held liable for any

alleged spoliation. Salem claims thiaécause litigation was not reasonably



foreseeable, it did not have a duty to preserve the ECM data at the time it
accidentally reset the dadaring its maintenance check.

1. DISCUSSION

A. Legal Standard

“Spoliation is the destruction or significant alteration of evidence, or the
failure to preserve property for anothew'se as evidence in pending or reasonably

foreseeable litigation.” _Gfhav. Baja Marine Corp.310 F. App’x 298, 301

(11th Cir. 2009) (internaquotation marks omittedyj(oting West v. Goodyear

Tire & Rubber Cq.167 F.3d 776, 779 (2d Cir. 1999\ party seeking spoliation

sanctions must prove that (1) the misséwvgdence existed at one time; (2) the
defendant had a duty to preserve the ewadeand (3) the evidence was crucial to

the plaintiff's prima facie caseMarshall v. Dentfirst, P.C313 F.R.D. 691, 694

(N.D. Ga. 2016) (citing Ime Delta/AirTran Baggage Fee Antitrust Litig.70 F.

Supp. 2d 1299, 1305 (N.D. G2011)). In considerinthe particular spoliation
sanction to impose, “courts should comsithe following factors: (1) prejudice to
the non-spoiling party as a result of thetdaction of evidence, (2) whether the
prejudice can be cured, (3) practical impace of the evidere, (4) whether the

spoiling party acted in good or bad faiéimd (5) the potential for abuse of expert



testimony about evidence nexcluded.” _In re Delta770 F. Supp. 2d at 1305

(citing Flury v. Diamler Chrysler Corp427 F.3d 939, 945 (11th Cir. 2005)).

Even if the Court finds spoliation, argdion of default or an instruction to
the jury to draw an adversnference from the party’s failure to preserve evidence
is allowed “only when the @&ence of that evidencepsedicated on bad faith.”

Bashir v. Amtrak119 F.3d 929, 931 (11th Cir. 1997). A showing of bad faith

requires the plaintiff to demonstrate tladtparty purposely loses or destroys
relevant evidence.” _IdMere negligence in destrayg evidence is not sufficient to

justify striking an answer. Sdédann v. Taser Int’l, In¢.588 F.3d 1291, 1310

(11th Cir. 2009). In determining whethterimpose sanctions for spoliation, “[tlhe
court should weigh the degree of the stol’s culpability against the prejudice to
the opposing party.” Flury27 F.3d at 946. “The Elewmth Circuit has discussed
and relied on Georgia state law in spobatcases, even thoudgderal law applies
to the issue of spoliation sanctions, becdGsmrgia state law is wholly consistent

with federal spoliation principled Wilder v. Rockdale Cty.No. 1:13-CV-2715-

RWS, 2015 WL 1724596, at *3 n.1 (N.BGa. Apr. 15, 2015) (quoting

Flury v. Daimler Chrysler Corp427 F.3d 939, 944 (11th Cir. 2005)).




B. Analysis

H&F argues that it cannot be hdiable for any alleged spoliation of
evidence because the undisputed facts shawthe truck, and thus the ECM data
at issue, was not in its possession, custodcontrol on August 14, 2014, when
the ECM data was resel.he Court agrees. “It is emnatic that in order for there

to be spoliation, the evidea in question must have eteéd and been in the control

of a party.” _Wilder v. Rockdale CtyNo. 1:13-CV-2715-RWS, 2015 WL

1724596, at *3 (N.D. Ga. Ap15, 2015) (quoting Sentry Select Ins. Co.

v. Treadwel] 734 S.E.2d 818, 848 (Ga. Ct. App. 201Hlere, it is undisputed that
H&F leased the truck from Salem. Ongdust 11, 2014, H&F returned the truck to
Salem. On August 14, 2014, when E@M data was resély Salem, the ECM

data was in the exclusive control of Salem. Plaintiff's Renewed Sanctions Motion
is denied with respect to H&F.

Salem argues that Plaintiff failed éstablish spoliation, including because
litigation was not reasonably foreseeatmeAugust 14, 2014, when the ECM data
was reset. “[lJrorder for the injured party to pursue a remedy for spoliation, the
spoliating party must have been under & datpreserve thevidence at issue.”

Phillips v. Harmon774 S.E.2d 596, 603 (Ga. 2019his duty arises when, from

the perspective of the party in contodlthe evidence, litigation is reasonably



foreseeable, Icat 604. For the defendant, “the duty arises when it knows or
reasonably should know that the injuiglfty, the plaintiff, is in fact
contemplating litigation, whickthe cases often refer tot@rms of ‘notice’ to the
defendant.”_Id.Notice of litigation may be #&gal or constructive. |dat 605.
Constructive notice may be basedaovariety of circumstances, including
“the type and extent of the injury; the extent to which fault for the injury is clear;
the potential financial exposure if faced with a finding of liability; the relationship
and course of conduct betwethe parties, including galitigation or threatened
litigation; and the frequency with which litigan occurs in similar circumstances.”
Id. The Court may also consider “not omWat the plaintiff did or did not do after
the injury and before the Elence in question was lost or destroyed, but also what
the defendant did or did not do in response to the injury, including the initiation
and extent of any internal investigatidine reasons for any notification of counsel
and insurers, and any expression by therdifst that it was acting in anticipation
of litigation.” 1d. However, “the mere fact thabmeone is injured, without more,
IS not notice that the injured partydentemplating litigation sufficient to
automatically trigger the rules of spoliation.” &t.604. “The defendant’s duty
also does not ariseerely because the defendant inveatag the incident[.]”_ldat

605 n.9 (emphasis in original).



Here, Plaintiff argues “Defendantsnrent dispute that they anticipated
litigation on August 18, 2014.([221] at 15). The questn, however, is whether,
from Salem’s perspective, litigath was reasonably foreseeable on
August 14, 2014, when the alleged spoliabocurred. The Court finds it was not.
The investigating officer on the day of the Collision found Plaintiff at fault for
causing the Collision, and Plaintiff toldelofficer “he did not know what he was
thinking running the red light.” ([223] at2 Salem presen&vidence that, even
as late as August 25, 20d#was under the impression that there was no dispute as
to whether Plaintiff caused the Collisiomgdathat it attempted to have Plaintiff's
insurance company cover tdamage caused to Salem'sak. ([223] at 4, 12).

The evidence is, based on the informationilaisée to Salem, that Plaintiff was not
contemplating action against Salem.

Plaintiff next claims “Defendants’ ingéigations of the accident show that
they knew litigation as likely.” ([221] dlt5). Plaintiff, however, does not identify
what actions either H&F or Salem took or before August 14, 2014, that might
gualify as an “investigation.” Assumirigjaintiff refers to the August 14, 2014,
maintenance inspection, Salem presentdence that such inspections are
performed on all commercial vehicles thatve been leased and returned. (See

[223] at 11). In sum, Plaintiff fails goresent any evidence to show that Salem was



on notice that it was reasonably foreseeablé@ugust 14, 2014, that Plaintiff was
anticipating litigation against Salem. “[T]imeere fact that someone is injured,
without more, is not notice that the injured party is contemplating litigation
sufficient to automatically triggethe rules of spoliation.”_Phillip74 S.E.2d at
604. Plaintiff's Renewed Sanctions Motion is denied with respect to Salem.

Finally, to the extent Plaintiff ls&s his spoliation claim on Defendants’
alleged falsification of date support Bethea'’s expert report, and their alleged
concealment of their misaduct from Plaintiff and the Court, Plaintiff's claim
rests on the assumption that Salerr&F was aware that the ECM data was
reset. The Court finds Plaintiff preseotdy speculation that either Salem or H&F
was aware of this fact. ltihe absence of evidencelwHd faith, the Court declines
to award sanctions for spoliation. Jg&shir 119 F.3d at 931.

[11. CONCLUSION

For the foregoing reasons,
IT ISHEREBY ORDERED that Plaintiff Gregory Wiedeman’s Renewed
Motion for Sanctions Against Defendamt&F Transfer, Inc. and Salem Leasing

Corporation [221] iDENIED.



SO ORDERED this 9th day of June, 2017.

Witonn b, Mo
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE
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