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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

CAROL TIMS
individually, and on behalf of all
others similarly situated,

Plaintiff,

V. CIVIL ACTION FILE
NO. 1:15-CV-4279-TWT

LGE COMMUNITY CREDIT
UNION,

Defendant.

OPINION AND ORDER

This is a breach of contract actionislbefore the Court on the Defendant LGE
Community Credit Union’s Motion to Disiss [Doc. 30]. For the reasons stated
below, the Defendant’s Motion to Dismiss [Doc. is GRANTED.

|. Background

The Plaintiff Carol Tims alleges that LGE misled her about its overdraft fee
policy. In particular, Tims argues that LGE used an incorrect method of calculating
her balance, leading LGE to charge b&cess overdraft fees. Overdraft fees, in

which a bank or other finarat institution imposes a fee in exchange for honoring a
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customer’s transaction despite insufficient funds in the customer’s account, have
attracted the attention of the mediad regulators alike in recent years.

In 2009, the Federal Reserve adoptedRation E, a set of rules intended to
“assist consumers in understanding howerdraft services provided by their
institutions operate and to ensure thasumers have the oppanity to limit the
overdraft costs associated with ATM amtke-time debit card transactions where such
services do not meet their needRegulation E “require[djnancial institutions to
secure a customer’s ‘affirrtiae consent’ before chargimyerdraft fees,” which must
be obtained through an opt-in notic&his opt-in notice must contain a “brief
description of the financial institution’overdraft service” and be “substantially
similar” to the Fed’s Model Form A-9.

Though the opt-in notices have helpedratse consumer awareness of the
existence of overdraft fees, they havermaatessarily helped educate customers on the

mechanics of overdraft protection. Manytingions, for example, have been less than

! For a more detailed account of overdfaéis and their history, regulatory
and otherwisesee generallChambers v. NASA Federal Credit Uni@22 F. Supp.
3d 1 (D.D.C. 2016).

2 Electronic Fund Transfers, 74 Fed. Reg. 59,033-01 (Nov. 17, 2009)
(codified at 12 C.F.R. § 205.1).

3 Chambers222 F. Supp. 3d at 5.
4 12 C.F.R. § 1005.17(d).
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clear about which balance calculation metti@y use to determine when an overdraft
occurs. The two basic methods are knowthadedger (or actual) balance method,
and the available balance method. Tligkr balance method “factors in only settled
transactions in calculating an account’s balaricknt available balance method, on
the other hand, “calculates an accountlaibee based on electronic transactions that
the institutions have authorized (and therefane obligated to pay) but not yet settled,
along with settled transactions. An avhli&balance also reflects holds on deposits
that have not yet clearefl Using the available balance method often leads to more
frequent overdrafts becauseta is less money availabtethe account due to holds
and pending transactions. As a result, mamwsuits have been filed alleging that
consumers were misled about which noet particular institutions were using,
including this one.

On two separate occasions in 2013, Tims alleges that she was improperly
charged overdraft fees $80.00 after LGE determinedeshad insufficient funds to
cover transactions she had madsccording to Tims, LGE promised in both its

standard Membership and Account Agreement and its Regulation E Opt-In Agreement

5

2015).

Consumer Financial Protection Bureau, Supervisory Highlights 8 (Winter

6 Id. See alsd®l.’s First Am. Compl. { 21 (adopting those definitions).
! Id. at T 26.
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to use the ledger balance method in aeieing when to impose overdraft fegdad

LGE done as promised, Tims claims she would havedmadigh money in her
account to cover the transactidrastead, LGE used the available balance method,
leading to the overdrafts. Tims ajles that by doing so, LGE breached both its
Account Agreement and the Opt-In Agreemers well as the implied covenant of
good faith and fair dealing. ifis also alleges that LGE has been unjustly enriched and
that it failed to comply with Regulation E.

In addition to these claims, Tims alseeks to represent two classes of LGE
customers. The first class, called tiositive Balance Class,” would include any
LGE customers who were charged overdfadis in the past six years when their
ledger balances were sufficietd cover their transaction$.The second, the
“Regulation E Class,” wodlinclude those customengho were charged overdraft
fees after consenting to participate inE’&overdraft protection program through the

Opt-In Agreement! LGE now moves to dismiss forifiare to state a claim, arguing

8 Id.
° Id.
10 Id. at § 31.
1 Id.
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that the Account and Opt-In Agreemeatambiguously state that LGE would use the
available balance method in assessing overdraft fees.
Il. Legal Standard

A complaint should be dismissed under Rule 12(b)(6) only where it appears that
the facts alleged fail to staae‘plausible” claim for reliet? A complaint may survive
a motion to dismiss for failure to state aiol, however, evenifis “improbable” that
a plaintiff would be able to prove thosacts; even if the possibility of recovery is
extremely “remote and unlikelyIn ruling on a motion to dismiss, the court must
accept the facts pleaded in tmmplaint as true and consérthem in the light most

favorable to the plaintiff! Generally, notice pleading il that is required for a valid

2 Ashcroftv. Igbal129 S. Ct. 1937, 1949 (2009):d-®. Civ. P. 12(b)(6).
13 Bell Atlantic v. Twombly550 U.S. 544, 556 (2007).

14 See Quality Foods de Centro America, S.A. v. Latin American

Agribusiness Dev. Corp., S,A/11 F.2d 989, 994-95 (11th Cir. 1983ge also
Sanjuan v. American Bd. of yhiatry & Neurology, InG.40 F.3d 247, 251 (7th Cir.
1994) (noting that at the pleading stage, the plaintiff “receives the benefit of
imagination”).
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complaint®® Under notice pleading, the plairtifieed only give the defendant fair
notice of the plaintiff's claim and the grounds upon which it rEsts.
[11. Discussion

A. Breach of Contract

Tims’ first two counts allege that LGE breached both the Account Agreement
and the Opt-In Agreement by imposing maft fees based upon her available
balance instead of her actual balancee Alscount Agreement states that LGE will
assess overdraft fees if there are sofficientfunds in [Tims’] account to pay it.»”
The Opt-In Agreement, on the other hasthtes that an “overdraft occurs when
[Tims] does not havenoughmoney in [her] account to cover a transaction, but [LGE]
payl[s] it anyway.” The entirety of Tims’ breach obatract claim, terefore, comes

down to the interpretation oféhwords “sufficient” and “enough.”

1> See Lombard’s, Inc. v. Prince Mfg., Iné53 F.2d 974, 975 (11th Cir.
1985),cert. denied474 U.S. 1082 (1986).

16 SeeErickson v. Pardyss51 U.S. 89, 93 (2007) (citinGwombly 550
U.S. at 555).

17

Membership and Account Agreeme@ompl., Ex. 1 at 2 [Doc. 1-1]
(emphasis added).

18

Consent Form for Overdraft Seceis, Compl., Ex. 2t 1 [Doc. 1-2]
(emphasis added).
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Contract interpretation in Gegia is a three step procésgirst, the Court must
determine if the contract language idear and unambiguous,” in which case the
Court “simply enforces the comirt according to its clear tern?S.’A contract is clear
and unambiguous when the contrdts capable of only one reasonable
interpretation.?® If the contract is ambiguous, however, the Court proceeds to step
two, and attempts “to selve the ambiguity by applying the rules of contract
construction.® If ambiguity still persists after ep two, then the parties’ intent
becomes a question for the juffy.

Before interpreting the agements, the Court must first determine whether they
should be interpreted together or sepeya It is clear that both the Account
Agreement and the Opt-In Agreemene andividual contracts, each of which

separately imposes contradtdaties on both of the partiésThis means that the

19 Global Ship Systems, LLC @ontinental Cas. Cp292 Ga. App. 214,
215 (2008).

20 Id.

2L In re Estate of Boyd340 Ga. App. 744, 747 (2017).
22 Global Ship Systemg92 Ga. App. at 215.

23 Id. at 216.

24 See Pinkston-Poling v. Advia Credit Union (Advia227 F. Supp. 3d
848, 856 (W.D. Mich. 2016).
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parties could breach one contract but th& other. However, “in the context of
interpreting agreements,” Georgia law d®lthat “where multiple documents are
executed at the same time in the cowsea single transaction, they should be
construed togethef?There is no dispute that Timstered into the Opt-In Agreement
at the same time that she signed the Accégineement, all in the course of opening
an account at LGP The agreements should therefoednterpreted as one document.
“When interpreting a contract, the languagest be afforded its literal meaning
and plain ordinary words given their ussignificance,” as defined by dictionari€s.
Black’s definesufficientas “adequate; of such quality, number, force, or value as is
necessary for a given purpog&Enoughis defined by Webster's as “occurring in
such quantity, quality, or scope as to futlget demands, needs, or expectations,” or
alternatively as, “a sufficient number, quantity, or amodhBoth are effectively

synonyms for one another. \ilhthe contracts makeeHhneed” or “given purpose”

2 Curry v. State 309 Ga. App. 338, 341 (2011) (quotiMgrtinez v.
DaVita, Inc, 266 Ga. App. 723, 727 (2004)).

% Compl. 1 26.

27 Grange Mutual Casualty Company v. Wooda861 F.3d 1224, 1231
(11th Cir. 2017) (citations and quotations omitted).

28 Sufficient Black’s Law Dictionary(10th ed. 2014).

2 Enough Merriam-Webster’s Collegiate Dictionary (10th ed. 1993).
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for the funds clear — satisfying Tims’ traasions — they do not clearly articulate what
is actually “adequate” to “fully meet” that aose. Is the money that is actually in the
account at the exact time of the trangattnough, or must @onsumer take into
account their other transactions too? Put §ipfi@cause the plainteof the contracts
does not answer that question, the it are ambiguous as to which balance
method LGE uses.

Both parties attempt to argue that theguage clearly favors their side. LGE
asserts that sufficient funds must entaldivailable balance method because, after all,
“if funds are not available to use, hawuld they possibly meet the needs of a
particular transaction?'LGE points to language throughout the Account Agreement
describing when funds become available to account holders, but that does not
necessarilynean that LGE will assign overdrédes based on that method. The Opt-
In Agreement, meanwhile, is even less helpful.

On the other side, Tims argues thataduse “the term ‘funds’ [in the Account
Agreement] is modified only by the terms ‘sufficient’ and ‘insufficient’ [while]
‘Account’ is not modified at all,” that mait mean that “an overdraft fee will not be

charged if there are enough funds in the entirety of the accolirkhi argument

3% Def.’s Mot. to Dismiss, at 11 [Doc. 30-1].
3 Pl.’s Resp. to Def.’s Mot. to Dismiss, at 6 [Doc. 31].
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makes little sense. An account is worth neghwithout the funds contained within it.
Modifying the funds necessarily modifidge account. Whether “funds” or “account”
is modified by “sufficient” therefore getss no closer to saying that the contract
language on its face is “clear and unambiguous.”

Despite the fact that the contraatdmage is facially ambiguous, however, the
Georgia rules of contract interpretatitavor the Defendant. The “cardinal rule of
contract construction is to ascéntahe intention of the parties?’All of the other
canons of construction must ultimately serve this overarching purpose. To do so,
Georgia’s rules of contract constructiorquee courts to “interpret any isolated
clauses and provisions of the contradhia context of the agement as a wholé®’
“Thus, the favored construction will be thvetiich gives meaning and effect to all the
terms of the contract over that which nudl and renders meaningless a part of the
document.®

With that in mind, it becomes clearattthe parties intended “sufficient” and
“enough” to mean the available balamoethod. In the paragraph titled “Payment

Order of Your Transactions,” the sametsgat that contains the clause authorizing

%2 QOTS, Inc. v. Weinstock & Scavo, P.839 Ga. App. 511, 518 (2016).

3 Willesen v. Ernest CommunicatigR@23 Ga. App. 457, 460 (201Bee
also0.C.G.A. § 13-2-2.

3 Schafer Properties v. Tara State BaAR0 Ga. App. 378, 381 (1996).
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LGE to impose overdraft fees for insufgait funds, the Account Agreement uses the
term “available.’® Just one sentence before #nethorizing clause, the Account
Agreement states that LGE’s “paymeuatlicy may cause your larger, and perhaps
more important, items to nbe paid first...but may reda the amount of overdraft or
NSF fees you have to pdfyfunds are not availabléo pay all of the items®® By
including the term “available” in such clopeoximity to the term “sufficient,” the
parties indicate that they view both terms to be related.

Furthermore, the Account Agreemeaintains an entire section titled “Funds
Availability Disclosure,” the fist line of which says théft]his disclosure describes
your ability to withdraw funds at LGE Community Credit Unioh.This section
“makes clear that not every dollar in astaimer’s account is immediately ‘available’
for withdrawal.”® For example, some funds becoawailable on the same business
day that they are deposited, such af ceposits or checks from the U.S. Treastiry.

Others, however, “may not be availabldilihe second business day after the day of

% Membership and Account Agreement, Compl., Ex. 1 at 2 [Doc. 1-1].
% Id. (emphasis added).

%  Id.at7.

% Chambers222 F. Supp. 3d at 11.

% Membership and Account Agreement, Compl., Ex. 1 at 7 [Doc. 1-1].
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your deposit,” such as check dej®sotaling over $5,000 in one d&y/\When the
account agreement refers to ‘available’ funtsiust be referring to a subset of funds
unencumbered by such restrcts — exactly the type of restrictions that can create a
divergence between the [ledger] anditable balances in the first placg.”

To accept the Plaintiff's interpretatiomould place these two sections of the
Account Agreement in conflict. LGE’sihds availability policy would mean nothing
if it had no actual effect on a customaealslity to withdraw funds. Tims argues that
this should nevertheless benstrued against LGE, because it was the drafter of the
agreements. But as LGE points,dbat particular rule of contract interpretation is one
of last resort, only to be us&ilf the construction is doubtful® Here, it is not. As
stated before, “[tlhe construction whichivaphold a contract in whole and in every
part is to be preferrednd the whole contract should be looked to in arriving at the

construction of any part®It is clear that the most harmonious and natural reading of

40 Id.

1 Chambers222 F. Supp. 3d at 11.
42 O.C.G.A. §13-2-2.

43 Id.
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the Account Agreement, when consideringodlits sections in context, leads to the
use of the available balance method, not the ledger balance rffethod.

Tims relies heavily on cases addressimgrdratft fee litigation in other courts
to show that the language is in facttaguous. But these cases are all distinguishable
despite initially appearing similar to themse. A number of the cases Tims cites
allowed plaintiffs to get past motionsdesmiss because the contracts either did not
elaborate on the term “avail&yl or never used it in thigst place. For example, in
Gunter v. United Federal Credit Union (GunterNo. 3:15-CV-00483-MMD-WGC,
2016 WL 3457009 at *1 (D. Nev. June 22, 2Q1b¢ court found that the credit union
reserved “the right to determine the amount of available funds in [a customer’s]
account,” but the account agreement did se#m to have a description of what

“available funds” mearff And inAdvia |, the account agreemawgver used the term

4 The same is true for the Opt-Akgreement. Reading both agreements

together, it is clear that “enough” is hgiused as a synonym for “sufficient.” The
“Payment Order of Your Transactions” section states that LGE’s payment order policy
“Is important if there is natnoughmoney in your account fmay all of the items that

are presented.” Membership and Accountegment, Compl., Ex. 1 at 7 [Doc. 1-1]
(emphasis added). The next line contairsviiord “available,” and the line after that
authorizes LGE to impose overdradies if “an item is presented withatifficient
funds.”ld. (emphasis added).

% Gunter | 2016 WL 3457009 at *FBee alséWodja v. Washington State
Employees Credit Unign2016 WL 3218832 at *3 (W.D. Wash. June 9, 2016)
(finding ambiguity in part because theragment never defined what “available
funds” are).
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“available” at all*° Other cases involved agreemethts used “available” repeatedly,
but when the courts found ambiguity, thegver sought to resolve it through the use
of the canons of constructidh.

None of these cases perdaahe Court that the Plaintiff’'s interpretation is
anything more than her own idiosyncra@ading of the agements. Although the
Plaintiff’'s interpretation maye persuasive or reasonable when certain clauses are
viewed in isolation, they lead to contliend absurdity when viewing the agreements
as a whole. The only reasonable interpreteof the agreements requires the use of
the available balance method. ConsequetiteyPlaintiff’'s breach of contract claims
must be dismissed.

B. Remaining Equitable Claims

Tims also brings equitable claims of breach of the implied covenant of good
faith and fair dealing, unjust enrichmeartd money had and received against LGE.

The latter two claims can be quickly dissed because neither applies where there is

% SeeAdvial, 227 F. Supp. 3d at 855 (“...Advidlfato point to any similar
provisions in the Member Account Agreemenggesting that the available balance
determines the overdraft status of an account.”).

47 See, e.glnre TD Bank, N.A. Debard Overdraft Fee Litigation150
F. Supp. 3d 593, 621-624 (D.S.C. 2015) (fngdambiguity despite using “sufficient”
and “available” together becaube agreement also usbe seemingly contradictory
term “negative balance,” but doing sathout attempting to use the canons of
construction to resolve the apparent contradiction).
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a written contract The good faith claim can also Bismissed because the Plaintiff
has failed to show that the agreemendggired the use of the ledger balance method.
Claims for breach of good faith are not independently actionable absent a

breach of a specific contract tefflRather, the implied comant “is a doctrine that
modifies the meaning of adixplicit terms in a contragbreventing a breach of those
termsde factowhen performance is maintaindd jure”*° Breaches of this implied
covenant often occur when a contract gigae party discretion and they are accused
of abusing that discretion.But while LGE had discretion in this case to decide
whether or not to impose overdraft feeg, @ourt has alreadyterpreted the language

of the contract as empowering LGEnwmke those determations based upon the

available balance method. As “there cambéreach of an implied covenant of good

48 SeeSmith Serv. Oil Co. v. Parke250 Ga. App. 270, 271 (2001) (“The
theory of unjust enrichment applies wheere is no legal contract...”). Money had
and received is fundamentabwsed upon the same principle — that one should not be
unjustly enriched at the expense of d&@ot— and is likewise limited to situations
where the parties dispute thastgnce of a written contracdeeBaghdady v. Cent.

Life Ins. Co, 224 Ga. App. 170, 171 (1996) (haidithat money had and received
“applies only when there is no actual legal contract.”).

49 Alan’s of Atlanta, Inc. v. Minolta Corp903 F.2d 1414, 1429 (11th Cir.
1990).

0 d.

>l See, e.gBrazeal v. NewPoint Media Group, LL840 Ga. App. 689,
692 (2017) (citations omitted) (addressing itinelied covenant irthe context of a
bank empowered to pursue various rdies in the event of a default).

T:\ORDERS\15\Tims\mtdtwt.wpd -15-



faith where a party to a contract has donawtte provisions of the contract expressly
give him the right to do,” this claim is also dismiss&d.

C. Violation of the Electronic Fund Transfer Act

Tims claims that LGE violatethe Electronic Fund Transfer A¢because it
misrepresented its overdrpfogram in the Opt-In Agreesnt, thereby never securing
her affirmative consent to participafeEFTA, as implemented by Regulation E,
requires financial institutions like LGE both inform customers about their overdraft
programs and to obtain their affirthae consent before enrolling thefSpecifically,
Regulation E requires LGE fivovide a notice “substantially similar to Model Form
A-9,” that contains, among other things, a “brief description of the financial
institution’s overdraft service’? LGE’s Opt-In Notice simply copied the model form
in toto.

Tims effectively argues that LGE’s ®m Agreement failed to comply with

these requirements in one of two ways. tF-8Be argues that the language of the Opt-

>2 Nine Twenty, LLC v. Bank of the Ozar&387 Ga. App. 180, 183 (2016)
(citing Martin v. Hamilton State BanB14 Ga. App. 334, 335 (2012)).

>3 15 U.S.C. § 1698t seq.

> First Am. Compl. 11 65-69.

> 12 C.F.R. 8§ 205.17, 1005.17.
% |d. at § 1005.17(d).
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In Agreement — that “[a]n overdtabccurs when you do not hageoughmoney in

your account to cover a transactientheans the ledger balance metbidtithis were

the case, LGE would violate Regulation E because the Opt-In Agreement
misrepresenti GE’s actual practice, which is to usie available balance method,
thereby vitiating Tims’ consent.

In support, Tims leans on both the plEinguage of the Opt-In Agreement and
publications from the Consumer Financial Protection Bureau. But none of these
definitively show that the Opt-In Agreamnt requires the ledger balance method. The
plain language gets the Plaintiff only asda ambiguity; it does not win the day for
her. The Opt-In Agreement never aefs what constitutéenough” money. “Enough
money” can mean either dhavailable or ledger balance method. And the first
publication Tims cites, the CFPB’s “Officildterpretations” of Regulation E, merely
illustrates a situation in which a ban&utd not assess an overdraft fee because it
never provided an opt-in notic&While this example might imply the use of the
ledger balance methodtimatsituation, it does not forem$e other possible situations

employing the available balance method.

> Consent Form for Overdraft Seceis, Compl., Ex. 2 at 1 [Doc. 1-2]
(emphasis added).

> Official Interpretation of “17(b) Opln Requirement,” § 1.iv., 12 C.F.R.
§ Pt. 1005, Supp. |.
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The second publication — the CFPB’s Winter 2015 “Supervisory Highlights”
—is even less helpful than the first becatisecompletely irrelevant. That publication
took financial institutions to task f@witching balance calculation methods without
informing their consumerd.The Plaintiff argues thagizause those institutions were
presumably using Model Form A-9, amaid switched from tHedger balance method
to the available balance rheld, the fact that the CFRBquires a new disclosure must
mean that Model Form A-9 describe® tledger balance method. But there are a
number of problems with the Plaintiff'sgarment. First, the publication says nothing
about which form the institutions were nigi While the Plaintiff presumes it was the
model form, it could just as easily haveem their own version of that form. Second,
even if they were using the model fortine primary issue theFPB was addressing
was the switch in methods without additionatification, not the sufficiency of the
original disclosure. Institutions couldguas easily have been switching in the
opposite direction and created the same problem.

At most, these publications from tk#-PB, along with the plain language of
the agreement, mean that “enough moneyild mean either balance calculation

method. Because “enough money” can mdenavailable balance method, LGE

>9 Consumer Financial Protection Bure8upervisory Highlights 8 (Winter
2015).
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cannot be said to have explicitly misldgee Plaintiff or inaccurately described its
overdraft program. The only thing LGE can be said to be guilty of is a lack of
precision.

This lack of precision forms the basis for the Plaintiff's alternative argument
that the Opt-In Agreement’s balanceatdation ambiguity violated Regulation E,
which requires that discloses be made in a “cleand readily understandable” way.
However, EFTA also provides a safe lb@rprovision which states that no liability
shall be imposed for “any failla to make disclosure jproper form if a financial
institution utilized an appropriate model cdalissued by the Bureau or the Bodrd.”
Other courts that have addressed thos/jsion have focused on the statute’s use of
the phrase “in proper form” to distinguibletween questions of form and cont&nt.

In those previous cases, the courts unifgrallowed claims to proceed past the

% 12 C.F.R. §205.4.
1 15U.S.C. § 1693m(d)(2).

2 SeedGunter v. United Fed. Credit Union (Gunter,INo. 3:15-CV-00483-
MMD-WGC, 2017 WL 4274196, at *3 (D. Ne8ept. 25, 2017) (holding that because
the plaintiff was challenging the accuraof the Opt-In Agreement, an issue of
content, her claim was not barreddvia |, 227 F. Supp. 3d at 851-853 (same);
Berenson v. Nat'l Fin. Servs., LL403 F. Supp. 2d 133, 151 (D. Mass. 2005) (same).
Of course, the line betwedorm and content is not always clear and they often
overlap. As a result, this interpretation nm@y end up being as helpful in the long run
as these courts seem to have hoped. Oothiee hand, if these courts meant form only
in the sense of a notice’s layout or fattoice, then that seems too narrow an
interpretation given the purpose ofvivreg a model form in the first place.
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motion to dismiss stage because the piffsnwere fundamentally challenging the
accuracyof the institutions’ opt-in agreemerffBut the issue here is not so much the
Opt-In Agreement’s accuracy, but pisecision and clarity. “Enough money” does
mean the available balanoethod. The fact thateébuldalso mean the ledger balance
method is a problem with its precision, itstaccuracy. Precision is often an issue of
form, not content. The same is true irstbase. Thus, because LGE used the model
form as its Opt-In Agreement, and acculateimprecisely described its overdraft
program, LGE can rest assured that it is selgunoored in EFTA’s safe harbor. The
Plaintiff's EFTA claim should, therefore, be dismissed.
V. Conclusion

For the reasons stated above, the Defendant’s Motion to Dismiss [Doc. 30] is

GRANTED.

SO ORDERED, this 3 day of November, 2017.

/sIThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge

%  See Advia,l227 F. Supp. 3d at 853 (“Itart, because [the plaintiff]
complains about theeccuracyof the Opt-in Agreement...gl., its content or substance,
and not the form of the notice, the safedaa provision does not bar [the plaintiff's]
EFTA claim.”) (emphasis added).
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