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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

EVERALD R. SOBERS,
Plaintiff,
V. 1:16-cv-335-WSD

CALIBER HOME LOANS, INC.,

L SF8 Master Participation Trust,
U.S. BANK, N.A., ALBERTELLI
LAW, INC., KEITH S. ANDERSON,
Individually, DANIELLE HUDSON,
Individually, JAMESE.
ALBERTELLI, Individually, YILIN
CHEN, Individually, CHAD R.
SIMON, Individually, JOHN DOES
1-100,

Defendants.

OPINION AND ORDER

This matter is before the Court on §lstrate Judge John K. Larkins IlI's
Final Report and Recommendation [{6&R”). The R&R recommends the
Court grant Caliber Home Loans, IncC@liber”), U.S. BankN.A. (“U.S. Bank™),
law firm Albertelli Law, Inc. (“AlbertelliLaw”), and attorneys Keith S. Anderson,
Danielle Hudson, James Elbertelli, Yilin Chen, aad Chad R. Simon’s (the

“Defendant attorneys”) (collectively, “Dehdants”) Motions to Dismiss [2], [8].
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Also before the Court are Plaintiff EveddR. Sobers’ (“Plaintiff”) Objections to
the R&R [18].
I BACKGROUND

A.  Facts

On February 4, 2016, Plaintiff filed hidomplaint [1]. Plaatiff alleges that
Caliber “is a national banking associatiomtd'is [a] ‘debt collector’ as that term
is defined by [the Fair Debt Collectiondetices Act (“FDCPA")]" (Compl. T 3).
He also alleges that Albertelli Law is a l&wn and “‘debt collector[]’ as that term
is defined by [the FDCPA].” _(Id] 4). As to the Defendant attorneys, Plaintiff
alleges that each attorney “is a licda$attorney, who rgularly collects or
attempts to collect, directly or indirectlthrough his or her law firm], debts owed
or due or asserted to be owed or threugh consumer-debt-collection litigation,”
and thus, he asserts, each attorney “islat Bellector . . . as that term is defined
by [the FDCPA].” (1d.11 5-9).

In November 2006, Plaintiff obtainedresidential mortgage loan in the

amount of $246,000 from lender Solstice EapGroup, Inc. (Compl. 11 15-16).

! The facts are taken from the R&Rdathe record. The parties have not

objected to any specific facts in the R&and the Court finds no plain error in
them. The Court thus adopts flaets set out in the R&R. Sé&marvey v. Vaughn
993 F.2d 776, 779 n.9 (11th Cir. 1993).




Plaintiff executed a Note and Securdged in favor of Mortgage Electronic
Registration Systems, Inc. (“MERSEs nominee for the lender._¢l€ompl.,
Exs. A, D). The lan was secured by property located in Henry County, Georgia.
(Compl., Ex. A).

In January 2012, MERS assigned 8exurity Deed to HSBC Mortgage
Services, Inc. (“‘HSBC”). (Compl. § 1&ompl., Ex. A). By 2014, HSBC was
also servicing the loan, and, in June 2014, HSBC assigned the servicing of the loan
to Caliber. (Compl. 1 17). In August?f HSBC assigned the Security Deed to
U.S. Bank. (Compl., Ex. E).

Plaintiff asserts that Defendants ek an interest in his real property
through a “fraudulent” non-judicial feclosure. (Compl. § 14). In
November 2015, U.S. Bank recorded a Deedler Power of Sa in the Henry
County Clerk’s Office. (Compl., Ex. D)in January 2016, U.S. Bank, through its
counsel Albertelli Law and Attorneigandy Berlew, initiated a dispossessory
proceeding against Plaintiff,_()d.

In Count One of the Complaint, Plafhalleges that Defendants violated the
FDCPA by using a non-judicial foreclogur (Compl. 1 18). In Count Two, he
challenges the validity of MERS’s assigant of the Security Deed to HSBC

because, in the SecurityePd, MERS was only the nominf his original lender



and because MERS only tracksaalges in ownership._(I4f 19-22). He argues
that HSBC also could not assign the sang of the loan to Caliber, because
“[s]ervicers at no time are allowed to nwhe debt/security interest and service it
at the same time.”_(Id] 22). He asserts furthérat Caliber and non-parties
MERS and HSBC committed “mortgagedtt through these assignments. )Id.
In Count Three, Plaintiff allegethat Defendants committed criminal
residential mortgage frauth violation of O.C.G.A. § 16-8-102. (Compl.
19 24-25). In Count Four, he allegdhat Defendants recorded fraudulent
assignments in violation of 18 U.S.C. § 1001. {I&7). In Count Five, he alleges
that Defendants violated the FDCPA byt pooving the existence of a debt, by
using a non-judicial foreclosure to collect on a debt, and by filing eviction
proceedings for the purpose of collecting a debt. fJd29-35).

B. R&R and Objections

On July 27, 2016, the Magistrate Judge issued his R&R. With respect to
Plaintiffs FDCPA claims (©Gunts One and Five), the Magistrate Judge found:
(1) Plaintiff fails to state a claim under@en 1692j; (2) Plaintiff did not allege
facts to show that Caliber and U.S. Bamk debt collectors; (3) Section 1692i did
not require Defendants to bgra legal action against Plaintiff; (4) Plaintiff did not

establish that Albertelli Law and tiiiefendant attorneys had an “initial



communication” with him “in connectiowith the collection of a debt” for
purposes of Section 1692¢g; and (5) Piffistremaining FDCPA allegations are
conclusory and fail to state a claim. tWrespect to Count Two, the Magistrate
Judge found that Plaintiff does not hatanding to challenge the assignment of
the Security Deed. The Magistrate Judga&t found that Counts Three and Four,
which allege that Defendants committeargnal residential mortgage fraud and
forgery, should be dismissed because thtusts upon which Plaintiff relies do not
confer a private right of action. Fihg the Magistrate Judge recommends that
John Does 1-100 (the “Fictitious Def#ants”) should be dismissed.

On August 10, 2016, Plaintiff filed his Objections. Plaintiff appears to
object to the R&R on the ground that herwiad to file an ameled complaint. He
also claims the Magistrate Judge “igadPlaintiff[’]s Judicial Notices of

Facts ....” (Obj. at ?).

2 Plaintiff also nonsensically argues thahile he “obviously [is] not a party

to the securitization contracts like theA'She “is pointing out that MERS had no
standing to challenge or transfer . .If there is no valid transfer, there’s no
standing ever of the Security Noted#or Security Deed.” (Obj. at 2).



1. DISCUSSION

A. Legal Standard

After conducting a careful and colafe review of the findings and
recommendations, a district judge magem, reject, or modify a magistrate

judge’s report and recommendatia®8 U.S.C. § 636(b)(1); Williams

v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A district judge
“shall make a de novo determaton of those portions of the report or specified
proposed findings or recommendationsvauch objection is made.” 28 U.S.C.

8 636(b)(1). Where no party has objectedhe report and recommendation, the

Court conducts only a plain error revieithe record._United States v. Slay

714 F.2d 1093, 1095 (11th Cir983) (per curiam).

B. Analysis of Plaintiff's Objections

The Court conducts itde novo review with respect to Plaintiff's arguments
that (1) the R&R is premate because Plaintiff phed to file an amended
complaint and that (2) the Magistrate Jadmnored Plaintiff[']s Judicial Notices
of Facts . ...” (Obj. at 2). BecauBkintiff does not object to any specific portion

of the R&R, the Court conductgpéain error review of the R&R.



1. Amended Complaint

Plaintiff claims the R&R was premat because he planned to file an
amended complaint. Rulé of the Federal Rules of Civil Procedure provides:

(1) Amending as a Matter of Course. A party may amend its pleading
once as a matter of course within:

(A) 21 days after serving it, or
(B) if the pleading is one tarhich a responsive pleading is
required, 21 days after service of a responsive pleading or 21

days after service of a motiamder Rule 12(b), (e), or (f),
whichever is earlier.

(2) Other Amendments. In all other cases party may amend its
pleading only with the opposing party’s written consent or the court’s
leave. The court should freely gileave when jusce so requires.

Fed. R. Civ. P. 15(a). Nearly haliyaar has passed since Plaintiff filed his
Objections, and Plaintiff has yet to fillke amended complaint he claims “was
forth coming [sic] and currently in the consttion process . ...” (Obj.at1). The
time for Plaintiff to amend his Complaias a matter of cose has passed, and
Plaintiff did not seek the permission of the Court or Defendants’ consent to file an
amended complaint.

Even if the Court construed Plaintifi@bjection as a motion for leave to file
an amended complaint, the Court wod&hy the motion as futile. Rule 15(a)(2)

provides that “[tlhe court should freelyve leave [to amend{hen justice so



requires.” Fed. R. Civ. A5(a)(2). “There must b& substantial reason to deny a

motion to amend.” Laurie VAla. Ct. of Criminal Appeals?256 F.3d 1266, 1274

(11th Cir. 2001). “Substantial reasonstiiysng a denial include ‘undue delay, bad
faith, dilatory motive on the part ¢fie movant, undue prejudice to the opposing

party . . . [and] futility of amendment. I(quoting Foman v. Davi8871 U.S. 178,

185 (1962)). “Leave to amend a comptas futile when the complaint as
amended would still be prope dismissed or be immediately subject to summary

judgment for the defendant.”_Cockrell v. Spark$0 F.3d 1307, 1310 (11th Cir.

2007). Here, Plaintiff does not indicdtew he would amend his Complaint to
survive a motion to dismiss, and, for te@asons detailed in the Court’s analysis of
the R&R, the Court finds amendment walde futile. Plaintiff's objections are
overruled.

2. Judicial Notices of Facts

Plaintiff next argues that the Magigealudge ignored Plaintiff's Judicial
Notices of Facts. Plaintiff's notices [13)4], [15] include staments such as “all
motions and defenses presented inithagter have no lawfuherit under the law,”
([13] 1 2); “the Plaintiff has compladea Private Administrative Agreement, by
way of an Administrative Remedy and thes@o issue of dispute,” ([14] at 3);

“the law of Negotiable Instruments anecsrities fall under Article 3 and 9 of the



United [sic] Commercial Code this superssdny Judicial Ruling to the contrary”
([15] 1 13). Notwithstanding the largalyelevant and nonsensical assertions
contained in the Notices of Facts, the Magistrate Judge specifically noted that he
“read and considered [Plaintiff]’s filingand [he] d[id] not find them responsive to
the Motions to Dismiss.” (R&R at 6). &htiff does not identify any portion of his
Judicial Notices of Facts that are fp@ent to the Motions to Dismiss or the
Magistrate Judge’s analysis of themdaPlaintiff's objections are overruled.

C. Plain Error Review of the R&R

1. FDCPA Claims (Counts One and Five)

a) Section 1692j Claim

Sobers alleges in Count Five thla¢ Defendants violated the FDCPA under
15 U.S.C. § 1692j “through a fraudulensgl\gnment and then, a false Sale.”
(Compl. 1 32.) Seatn 1692j provides:

It is unlawful to design, compil@nd furnish any form knowing that

such form would be used to create the false belief in a consumer that a

person other than the creditor of such consumer is participating in the

collection of or in an attempt wollect a debt such consumer

allegedly owes such creditor, whenfact such person is not so
participating.

15 U.S.C. 8 1692j(a). Thenduct prohibited in § 1692j lsnown as “flat rating,”

which is explained as follows:



A “flat-rater” is onewho sells to creditors a set of dunning letters
bearing the letter-head of the flat-rater’s collection agency and
exhorting the debtor to pay theaditor at once. The creditor sends
these letters to his debtors, giving the impression that a third party
debt collector is collecting the deln fact, however, the flat-rater is
not in the business of debt collection . . ..

Anthes v. Transworld Sys., In&65 F. Supp. 162, 167-¢B. Del. 1991) (quoting

the FDCPA's legislative history).

The Magistrate Judge found that Ptdfrdid not allege that any Defendant
designed, compiled, and fushed a false form to creathe belief that a person,
other than the creditor, is participatingtime collection of a debt, when in fact such
person is not so participating. (R&R 8 (citing 15 U.S.C. 8§ 1692j(a))). The
Magistrate Judge thus recommends tbher€grant Defendants’ motion to dismiss
Plaintiff's Section 1692j claims as td Befendants. The Court finds no plain
error in these findings and recommendatemy Plaintiff’'s Section 1692j claims
are dismissed. Sedlay, 714 F.2d at 1095.

b) “Debt Collectors”

The remaining allegations in Countséland Five invoke provisions of the
FDCPA that apply only to “debt collectdrgs defined in that statute. (Compl.

19 18, 30-32); se¥5 U.S.C. 88 1692a, 1692d-1692g, 1692i. The FDCPA defines
“debt collector” as “any person who usasy instrumentalityf interstate

commerce or the mails in any businessphincipal purpose of which is the

10



collection of any debts, or who regularlylleats or attempts to collect, directly or
indirectly, debts owed or due or asseti@the owed or due another,” subject to
certain exclusions. 15 U.S.C. § 1692a(8)plaintiff must plead factual content
that allows the court to draw the reasoeahference that the defendant is a “debt

collector” under the FDCPA. Davids v. Capital On8ank (USA), N.A, 797

F.3d 1309, 1313 (11th Cir. 2015).

The Magistrate Judge found that thaiicls against all Defendants should be
dismissed because Plaintifbes not allege any fadiending to show that any
Defendant is a debt collector. The Cdurtls no plain error in these findings and
recommendation, and Plaintiff's remaigiFDCPA claims are dismissed. See
Slay, 714 F.2d at 1095.

c) Failure to State an FDCPA Claim

The Magistrate Judge found that, eveRldintiff alleged facts to show that
Defendants are debt collectors, Plaintiffdo state a claim under the FDCPA.
First, in Count One, Plaintiff allegehat Defendants violated Section 1692i
because “there was no judicial proceggd’ and Defendants foreclosed on his
property by non-judicial foreclosure. (Compl. § 18). The Magistrate Judge noted

that Section 1692i concerns the venuwimch a debt collector may bring a legal

11



action against a consumer, and that tlovigron does not prohibit a debt collector
from enforcing a security deed tlugh non-judicial foreclosure.

Next, in Count Five, Plaintiff algges Defendants violated Section 1692g by
not providing him with verification of Bidebt after he “served [them] with a
Notice of Dispute” demanding such verificm. (Compl.  31). Section 16929
requires a debt collector, in its initialmonunication with a debtor “in connection
with the collection of any debt,” avithin five days after that initial
communication, to provide a consumethwa notice of debt containing certain
information. _Sed5 U.S.C. § 1692g(a). The Magate Judge found that Plaintiff
did not allege that any Defendant congaichim with an initial communication “in
connection with the colléion of any debt.”

Finally, Plaintiff alleges in Count Fivthat, by not filing a “judicial lawsuit”
against him, Defendants tried to steahirbim when they enfaed the Security
Deed. Plaintiff did not provide any factssertions to support these claims, and
the Magistrate Judge found that nothinghe Complaint makes plausible that
Defendants violated any of the cited psawons of the FDCPA. Accordingly, the
Magistrate Judge found that, even if Rtdf alleged that Defendants were debt
collectors under the FDCPA, Plaintiff fails to state a claim for relief under the

FDCPA, and the Magistrate Judggeommends the Court grant Defendants’

12



motion to dismiss Counts One and Five.eTourt finds no plain error in these
findings and recommendations, and Couite and Five are dismissed. Sstay,
714 F.2d at 1095.

2. Standing to Challenge the Agament of the Security Deed
(Count Two)

Plaintiff alleges that MERS did not V& authority to assign the Security
Deed to HSBC, and that HSBC did not hawghority to assign the servicing of the
note to Caliber. It is well-established under Georgia law that a borrower who is
not a party to the assignment of a secutégd lacks standing to challenge that

assignment because he is a strangerd@as$isignment contract. Jurden v. HSBC

Mortg. Corp, 765 S.E.2d 440, 442 (Ga. Ct. A@®@14). Plaintiff was not a party

to the MERS assignment to HSBC or tsequent assignment to Caliber, and he
did not allege that the assignment caaots were intended to benefit him . The
Magistrate Judge thus determined tRktintiff lacks standing to challenge the
assignments, and he recommends the Gpant Defendants’ motion to dismiss
Count Two. The Court finds no plain error in these findings and
recommendations, and Count Two is dismissed. Skee 714 F.2d at 1095.

3. Counts Three and Four

Plaintiff alleges Defendants commitéhe following criminal offenses:

criminal residential mortgage fraud, wolation of O.C.G.A. § 16-8-102 (Count

13



Three); criminal forgery, in violationf O.C.G.A. § 16-9-1; state real estate
licensing provisions in O.C.G.A. § 43-40-25; and false statements in violation of
18 U.S.C. § 1001 (Count Four). These statte federal criminal statutes do not
confer a private right of action. S8ee O.C.G.A. § 16-8-104; 18 U.S.C.

8§ 1001(a); O.C.G.A. 8 43-40-25; Merslen v. Se. Mortg. of Ga., IndNo. 1:11-

cv-3155-TWT-GGB, 2012 WL 35&30, at *9 (N.D. Ga. July 26, 2012). Even if
the statutes provided a private rightaation, the Magistrate Judge found that
Plaintiff uses these statutes to attempttiallenge the validity of the assignments
of the Security Deed, which he lacktsinding to do. The Magistrate Judge
recommends the Court grant Defendantstion to dismiss Counts Three and
Four. The Court finds no plain error in these findings and recommendation, and
Counts Three and Four are dismissed. Seg 714 F.2d at 1095.

4. Fictitious Defendants

Plaintiffs’ Complaint also names asfeledants John Does 1-100. Fictitious
party pleading is not permitted federal court, unless thaintiffs’ description of
the fictitious defendants is so specifictade, at the verworst, surplusage.

Richardson v. JohnspB98 F.3d 734, 738 (11th Cir. 2010). Plaintiff did not allege

any details regarding the identities or ans of the Fictitious Defendants, and the

Magistrate Judge recommends the Cdismiss the Fictitious Defendants from

14



this action. The Court finds no plairrer in these findings and recommendation,
and the Fictitious Defendants are dismissed. Sa¢ 714 F.2d at 1095.
1. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judge John K. Larkins llI's
Final Report and Recommendation [16ABOPTED.

IT ISFURTHER ORDERED that Plaintiff Everald R. Sobers’
Objections [18] ar®VERRULED.

IT ISFURTHER ORDERED that Defendants’ Motions to Dismiss [2], [8]
areGRANTED.

IT ISFURTHER ORDERED that this action i©ISMISSED.

SO ORDERED this 2nd day of February, 2017.

Witk b. My

WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE
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