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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

NATIONAL CASUALTY

COMPANY,
Plaintiff,
V. 1:16-cv-679-WSD
FULTON COUNTY, GEORGIA,
Defendant.

OPINION AND ORDER

This matter is before the Court Befendant Fulton County, Georgia’s
Motion for Summary Judgment [35] andaRitiff National Casualty Company’s
Motion for Summary Judgment [36].

. BACKGROUND

This is an insurance coveragsplite between Fulton County, Georgia,
(“Fulton County” or the “County”) and itsisurance carrieNational Casualty
Company (“National”) regardg coverage for a number of employment lawsuits
brought by County employees. The partiegpute whether the insurance policies
at issue provide coverage of the eayges’ lawsuits and whether the County
properly reported the castsNational in compliancwith the policies’ notice

requirements.
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A. The Pay Parity Cases

Fulton County was named as a daefent in seven lawsuits and one
grievance brought by 316 individual plaffg and 22 grievants (collectively
referred to as “Plaintiffs”) who are curremt former County employees (the “Pay
Parity Cases”). The majoritgf the Pay Parity Cases were brought by staff, senior,
and supervising attorneys employed in Bublic Defender’s Office, the Solicitor’s
Office, the District Attorney’s Officethe Child Advocate’s Office, and the
Superior and State Courts, who allegedat the County failetb pay them “equal
pay for equal work,” because certainudty attorneys were paid more than
attorneys in other County offices. Simitdaims were also brought by a group of
employees with the Fulton County Shiesi Office who alleged that the County
violated personnel regulations byngpensating some groups of deputies
differently than others. (Defendant’sa&ment of Material Fact [35.2] “DSOMF”
1 41).

The Plaintiffs alleged they sustained damages because they were not paid the
amount required during the period from JG[y2013, through July 6, 2015, a
period in which National provided insu@ncoverage to Fulton County. The Pay
Parity Cases all allege breach of contdaims in which the Riintiffs alleged that

Fulton County breached its employment caats by not paying salaries required



by personnel regulations passed by Fultonr@y that set forth attorney and other
employee pay rates (theéBonnel Regulations”). The Pay Parity Plaintiffs
alleged that these regulations constitupae of their employment contracts with
the County. At a mediatian which the County and the Plaintiffs participated on
October 1-2, 2015, the Plaintiffs statedttthe Pay Parity Cases “are contract
claims based on the County’s payipaPersonnel Regulations, which Loadd
Andrews" have held to be part of the writteontract between the employees and
the County, thereby creating an enfotaeaclaim for damages based on salary
disparities.” (1d.y 43). The County does not dispute that the Personnel
Regulations are part of the County’s contract with the Plaintiffs.

1. TheLord Case

In 2006, Georgia Lord and 22 other Judicial Staff Attorneys employed by
the Superior and State Courts of FaltBounty filed a grievance against the
County claiming they were unfairly paid less than the staff attorneys employed by

the County Attorney’s Office. Sdeulton County v. Lord746 S.E.2d 188 (Ga. Ct.

App. 2013) (“Lord). When the grievance was dediin 2009, the plaintiffs in

Lord commenced arbitration of the dispute. dd192. The arbitrator held a

! These are two Pay Parity Cases Whace discussed in more detail in the

next section of this Order.



hearing in June 2011, and issued alfdexision on December 29, 2011, awarding
the plaintiffs $4.3 million in bacay, plus prejudgment interest. “ld=ulton

County appealed the awar@he Court of Appeals dbeorgia affirmed the award
on July 8, 2013, 1d. As of August 3, 2015, 15 Londlaintiffs continued to assert
claims for back pay that we allegedly not yieresolved by payments pursuant to

the arbitration order. (Plaintiff's Statemt of Material Facts [36.1] (“PSOMF”)

18).

2 Fulton County does not contend that its insurance policies with National

cover the entire award and judgment in LoFellton County seeks indemnification
for the portion of the settlement paid to the Lpldintiffs for damages occurring
during the period covered by the Policies.

The Georgia Court of Appeals in Loadldressed limited issues, including
whether a back pay claim wharred by sovereign immunityn finding sovereign
immunity was not a bathe court observed:

Putting aside whether the Countyesrsonnel regulation specifically
allowing for arbitration of its employees’ pay grievances in and of
itself constituted a waiver obgereign immunity, the law clerks’
claim for back pay here sounds in agaat and, therefore, is not barred
by sovereign immunity. Indeed, thesea definite contractual relation
“between every employee and eayar whether the employee is a
public officer or not.” . . . [Jo bar government employees from
recovering pay for services they performed by allowing their
government employer to claim immunity “would violate the
prohibition against the impairmeat a contract which is found in
both the State and #eral Constitutions.”

Lord, 746 S.E.2d at 194 (internal citations omitted).



2. TheAndrewsCase

Andrews v. Fulton Countf*Andrews’) involved employees assigned to the

Office of the Fulton County Public Bender. Fulton Cty. v. Andrew373 S.E.2d

432 (Ga. Ct. App. 2015). It began wilgrievance filed against the County in
January 2012. Icht 435. The County deniedetigrievance and on November 5,
2012, the plaintiffs filed their pay parigction against the County. The Andrews
plaintiffs alleged that the County’s Personnel Regulations were part of their
employment contract and, as a resuk, @ounty was contractiyrequired to pay
public defenders the same compensatemeived by attorneys in the County
Attorney’s Office. Id.at 476-77. They movddr summary judgment for
underpayment of wages since 1987.

On September 24, 2014, the Andresesirt granted the plaintiffs’ motion for
summary judgment finding the County wasjuired to pay County attorneys and
public defenders at the same rate. alid434. The Andrewsourt stated: “The
Personnel Regulations form an employmaitract between Plaintiff and the
County . . . [and] Georgia case laveognizes Fulton County’s civil service
regime, created by the Le@slire pursuant to the [Civil Service Act of 1982], as a

legally enforceable employment contracPSOMF { 19). On June 11, 2015, the



Georgia Court of Appeals affirmed thetrcourt’s grant of summary judgment.

Andrews 773 S.E.2d 432.

3. OthergLases

Other cases and grievances hagen brought by lawyers claiming their

employment contracts with Fulton County were breached because they were not

paid at the rate requirdy the Personnel Regulations:

On September 19, 2012, 34 solicitor'sicd attorneys sued the County in
Manchel v. Fulton Count{*Manchel’), claiming breach of contract for
not paying them the rate requiredthg Personnel Regulations. ([1.3]).
Twelve plaintiffs were added on July 14, 2014. (PSOMF { 12).

On October 16, 2012, a group of Judicstaff Attorneys assigned to the
Fulton County State Court sued ieunty in_DeFoor v. Fulton County
(“DeFoor’), claiming breach of contract by not paying them the rate
required by the Personnel Regulations. ([1.4]).

On November 16, 2012, 15 Fulton County Office of the Child Attorney
lawyers sued the County Bigelow v. Fulton County“Bigelow”),
claiming breach of contract by notypag them the rate required by the
Personnel Regulations. ([1.6]).

On October 25, 2013, 100 assistant district attorneys filed their complaint
in Allen v. Fulton County(“Allen™). ([1.7]). Seven plaintiffs were added

in May 2014. (PSOMF { 15). These assistant district attorneys claim
breach of contract by not paying théne rate required by the Personnel
Regulations.

Benson v. Fulton Countnvolved employees of the Fulton County

Sheriff's Office (“Bensoi). ([1.8]). Bensonwas filed on August 13,
2014. The plaintiffs in Bensaaiso claimed breach of contract by not
paying them the rate requireg the Personnel Regulations.



e On July 28, 2015, 22 Public Defemdgled by Tosif Chouhan, asserted a
pay parity breach of contractigvance against the County (“Chouhan
(PSOMF { 11). They claimed the Copmtas not paying them at the rate
required by the Personnel Regulatidhs.

When the trial court ruled in favor of the Andreplaintiffs, the Plaintiffs in
the above actions, and the County, agteestay the Pay Parity Cases until the
appeal in Andrewsvas concluded. Thappeal in Andrewwas decided on
June 11, 2015.

B. National’sPolicies

Two liability insurance policies issuéd Fulton County by National are at
iIssue in this action. The first isSRetained Limit Liabilitylnsurance Policy for
Public Entities, policy nutmer PGO0000107, providingpverage for the period
July 6, 2013, to July 6, 2014 (the013 Policy”). ([1.1]. The 2013 Policy
provides “employment practices wrongful’acbverage limited to $7 million per
occurrence, and an aggregate policy limit of $7 milficfihe second policy is the
2014 renewal of the 2013 Policy, polioymber PGO0000182[1.2]). It
provides liability coverage tthe County for the period July 6, 2014, to July 6,

2015 (the “Renewal Policy”), includingpverage for “employment practices

4 The Plaintiffs in all of the Pay Har Cases are represented by Parks, Chesin

& Walbert, P.C.
> The policy provides a $2 millioretention. ([1.1] at 6).
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wrongful act[s].”™ The “employment practices amgful act” coverage under the

Renewal Policy is limited to $10 million peccurrence, with an aggregate policy
limit of $10 million. (Id.at 6)’

The relevant coveragertas are essentially the sarfoe both policies. The
“employment practices liability” coverage iretiPolicies is at issue in this action.
The policy provides:

3. EMPLOYMENT PRACTICES LIABILITY

We will pay on your behalfioss” that you become legally obligated
to pay on account of any “engyiment practices wrongful act” you
committed during the “policy period.”

([1.1] at 8). “Loss” iddefined for “employment préices wrongful act” coverage
purposes as:

the amount [that] . . . (ii) is against an “insured” for any . . .
“employment practices wrongful act” . . . including but not limited to
damages (including punitive or@xplary damages, if and to the
extent that such punitive or explary damages are insurable under
applicable law), judgments, detnents, pre-judgment and post-
judgment interest. “Loss” glii include “defense costs.”

([1.1] at 13; [1.2] at 13).

The Policies define “employemt practices wrongful act” as:

® The 2013 Policy and the Renewal Pplice sometimes referred to as the

“Policies.”
! It is also subject to a $2 million retention.



any employment-related act, omission, policy, practice or
representation of the “insured” doted at or against any natural
person, occurring in whole or in part at any time, including any:

2. Breach of any expss or implied covenant;
9. Failure or refusdb advance, compensate, employ or promote; [or]

12. Any other employment-relatedt, omission, policy, practice,
representation or relationship iormection with any “insured” at any
time.

([1.1] at 12; [1.2] at 12).
The Policies state that National shall betliable for or pay the loss for any:

A.  Obligation in which any insucemay be held liable under any
applicable workers’ comgnsation law, unemployment
compensation law, disability benmsflaw, or any similar law;

H.  Liability arising out of [the Conty’s] “wrongful act” for gain,
profit, or advantage to which you are not legally entitled;

S. Liability arising out of, based upon attributable to any actual
or alleged violation of th Employee Retirement Income
Security Act of 1974, the Fair Labor Standards Act, the
National Labor Relations Act, the Worker Adjustment and
Retraining Notification Act, te Consolidated Omnibus Budget
Reconciliation Act, the Occupatnal Safety and Health Act,
any rules or regulations tie foregoing promulgated
thereunder, and any amendmentséto, or any similar foreign,
federal, state or statutory law or common law; provided, that
this Exclusion S. shall not appio any claim for retaliation.

([1.1] at 15-16, 18-191.2] at 15-16, 18-19).



The Policies contain threelegant notice requirements:

1. [The County] must notify [Nathal] as soon as practicable of
a[n] . . . “employment practicagrongful act” . . . which may
result in a “claim” or suit thanay exceed fifty percent (50%)
of your “retained limit.” To thextent possible, any such notice
should include the nature and ltioca of any injury or damage
arising out of the . . . “employment practices wrongful act.”

2. If a “claim” is made againshg “insured,” [the County] must:

a. Immediately record the specifics of the “claim,”
including the summons, complaint, and any other legal
papers if a civil proceedingas been commenced, and the
date [the County] receed such specifics; and

b. Notify [National] as soon as practicable.

5. Special Serious Claims Reporting Requirements

[The County] must provide [Ni®nal] with written notice as
soon as practicable of all . “employment practices wrongful
acts” or “claims” of which [the&County] becomjs] aware which
involve:

a. In [the County’s] judgment or the judgment of [the
County’s] defense counselhft County] believe[s] [its]
exposure exceeds or may excéég percent (50%) of
the “retained limit”; [or]

b. Any demand or demands that equal or exceed fifty
percent (50%) of the “retained limit.”

([1.1] at 20; [1.2] at 20).
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C. Noticeto National

Two County offices were responsilite handling the County’s defense to
the lawsuits: The County Attorney’s Gf& and the Risk Management Department
(“Risk Management”). Risk Managememas responsible faeporting the Pay
Parity Cases to the County’s insurengluding National. (PSOMF § 27). The
County Attorney’s Office defended the County in the litigation. The County
communicated with its insurers thigtuthe Willis Group, which acted as the
broker for the County in connectionttvthe policy applications and was
responsible for reporting information abakie claims to the County’s insurers.

In 2012, Denise McHam-Pinto (“Poif) became the assistant risk manager
in Risk Management, was assignealioof the Pay Parity Cases, and was
responsible for monitoring the Pay Paritgses and entering notes about the cases
in Risk Management’s claim tracking system. (PSOMF § 31). On July 9, 2013,
three days after the 2013 Policy’s effeetdate, Pinto prepared and sent a Risk
Management Memo to the Willis Groupdaocompany the files for the DeFoor

Andrews Bigelow, and Manchelawsuits. Tle memo stated:

The issues most likely fall within ¢éhreporting period of our expiring
carrier, C.V. Starr. . . . The Ridkanager does not view these matters
as falling within the purview obur new excess carrier. Mr. Morris
and | have discussed these radataims and ask that you review
them and direct the [Willis Gup’s] Claims Advocate Group on
reporting to ensure accuracy.

11



(PSOMF 1 31).

On November 6, 2013, Pinto sent another memo to the Willis Group about
the Allenclaim. The same dafinto created a note the County’s claim system
about Allen stating: “Multiple plaintiffs (108present claim allging pay disparity
that back dates to date of hitr each named plaintiff.”_(Id] 33). She followed
up on December 4, 2013, stating: “The traipaal [sic] court in other matters has
paved way to allow cage continue and perhaps successfully for pltfs on
liability.” (1d. 1 34).

Sometime between February andrbtall, 2015, Pinto drafted another
memo entitled “Risk Management Information Response to Carrier — Pay Parity
Cases.” ([37] at 44). In it Pinto reped that on February 12, 2015, the DeFoor
plaintiffs made a settlement demandbd68,331.88. The memo stated further:
“We are in the process of performing awn back pay calculations . . . . High
likelihood matter will fél below SIR.” ([37] at 44).The memo stated further that,
in Andrews “no specific damages amount rs@ttlement demand [has been]
presented,” the County might consiégigaging a damagesgpert pending the
Georgia Court of Appeals’ review bébility, and that the case “could reach
upwards of 4 million dollars based on hplaintiff's counsel calculated damages

in prior litigation.” (1d). In evaluating the Bigelowase, the memo stated that

12



“[nJo damages computations or demanasde” and that “[a]llegations and
arguments are same as in other cases.”afld5). Regarding Manche¢he memo
stated that “[a]llegationsna claims are the same.” (Jd.The memo noted that
“Fulton [County] gave notice tong and all potential carriers.”_(ld. At this point,
the County had not yeéendered Mancheb National under # County’s coverage.
The County relied upon the Willis Groupreport claims to its insurers. On

July 31, 2013, the Willis Group reported DeFddanche] Andrews and_Bigelow

to AIG and Clarendon, both excess inssng@hose coverage was in effect from
October 5, 2002 through June2®07. ([37] at 59). The Willis Group did not give
National notice of these four matters.

TheBensonplaintiffs asserted their gvance on April 6, 2012. On
December 16, 2013, the County’s RB&partment noted that the Benson
grievance had “[s]trong [p]oigial” for litigation. The Willis Group did not notify
National of the Bensogrievance until March 9, 2015. On July 27, 2015, the

County reported to Nenal the AndrewsAllen, Bigelow, DeFoor Lord, and

Manchelmatters.

D. Underwriting the Policies

Civic Risk Underwriting Managers (“Civic Risk”) specializes in

underwriting excess liabilitjor governmental entities and acted as the

13



underwriting managers for National on @@13 Policy and the Renewal Policy.
The County applied for these Policibsough the Willis Group, which submitted
the applications to Civic Risk. Civic Riskviewed and evaluated the applications,
but did not provide copies of the applicais to National. When the applications
were submitted, Fulton County gave loss runs to Civic Risk showing its loss
history? The runs were generated by theu@ty’s previous liability carriers and
from the County’s internal claims systerhdt‘Internal Runs”). The Internal Runs

identified the Allen Andrews Bigelow, Defoor and Manchetases and claims.

([34.8] at 4; [34.16ht 11-12, 14, 37, 40; [34.18] at53- The Internal Runs did not
identify Bensoreven though the Bensagmievance was filedn April 6, 2012, and
the lawsuit was filed on August 13, 201%the Internal Runs did not identify
Chouhanbecause the Chouhgnevance was not asserted until July 28, 2015.
([36.5]).

In a July 30, 2015, email from CivRRisk underwriter Kathleen Adamson to
Amy Coryer Miller, an adjuster for Nianal, during the course of National’s
claims investigation in 2015, confirméuat Ms. Adamson had “gone through my

Files to locate any references to Payitp&laims” and had found “that there were

8 Loss runs list claims made and ptodjive the underwriter information

about an applicant’s claim history.

14



Pay Parity Claims, including the JernigAndrews Claim, on the Loss Runs that |
received with my initial Submission — | judid not feel a concern about them at
that time.” (DSOMF { 26).

The Internal Runs submitted fibre 2014 renewal showed a $4.9 million
“pay disparity claim” payrant. (Adamson Dep. Tf34.1] at 75:22-25). When
underwriting the 2014 renewal, Ms. Adamseriewed the Internal Runs for the
other pay disparity claims and saw tfeame were there.” (DSOMF { 33). A
document called the “Civic Risk Rag Workbook” (“Workbook”) contained a
category entitled “losses greater than 50% of the retained ltad/enent point.”
([34.25] at 2). Within the section varioasthe Pay Parity Cases were listed.
After a brief description of the claims, the Workbook notes that “Ken Scroggins
feels that coverage should potentiddly found under our Policy.” (Id. Ken
Scroggins was a managerNiational’s claim department.

E. National’'s Denial of Coverage

On August 20, 2015, National deniealverage for the Pay Parity Cases.
Despite the denial, Fulton County notified National that it planned to try to resolve

the Pay Parity Cases through mediatiord mvited National to participate in the

’ The record does not identify the speciPay Parity Cases listed in this

category.

15



mediation. On September 24, 2015, Natiorderated its deniadf coverage and
refused to participate in the mediatiohhe mediation waconducted on October
1-2, 2015, and, as a resulton County and the Plaiffs agreed to settle all of
the Pay Parity Cases for the aggregat®munt of $18,362,10@he “Settlement
Amount”).

On January 19, 2016, Fulton County requested National to indemnify it for
the Settlement Amount. National declinegiterating that the Policies did not
cover the payment.

F. ProceduraHistory

On March 3, 2016, Natiohéled its Complaint for Declaratory Judgment
[1] seeking a declaration that (1) tRay Parity Cases are not covered by the
Policies; (2) the Pay Parity Cases areleded by the Policies; (3) if covered,
Fulton County breached its caage conditions (a) by ifang to give timely notice
of the Pay Parity Cases and (b) by failinglieclose the Pay Parity Cases when it
applied for the Policies; and (4) Faft County made misrepresentations or
omissions regarding the Pay Parity Cashen it applied for the Policies and thus
the coverage of the casesvoid. ([1] 11 51-79).

On June 1, 2016, Fulton County filed Aaswer and Countelaim [9]. In

it, the County (1) seeksdeclaratory judgment that the underlying Pay Parity

16



Cases are covered by the 2013 Policy anceRahPolicy, and (Rasserts a claim
for breach of contract for failing to cavthe cases and claims. ([9] at 29-30).

On April 28, 2017, Fulton County filed its Motion for Summary Judgment.
([35]). The County contends that the wsplited evidence shows that (i) the Pay
Parity Cases are covered by the Policiea dsss” arising out of an “employment
practices wrongful act,” (ii) the policy ekisions cited by National do not apply,
(iif) the County satisfied all of theonditions precedent to coverage, and
(iv) including by complying with the notice requirements no information was
omitted or misrepresented to Natiobglthe County during the application and
underwriting process.

On April 28, 2017, National alsdéd a Motion for Summary Judgment
([36]). National argues the undisputed @nde is that (i) th€ay Parity Cases are
not covered by the Policies; (ii) everthiey are, they arexcluded from coverage;
and (iii) coverage is not required besauhe County failetb provide timely
notice of the claims and cases. ([37.16]).

I1.  LEGAL STANDARDS

A. Summary Judgment Standard

“Summary judgment is appropriate e the pleadings, the discovery and

disclosure materials on filand any affidavits show th#tere is no genuine issue

17



as to any material fachd that the moving party is gited to judgment as a matter

of law.” Ahmed v. Air France-KLM165 F. Supp. 3d 1302, 1309 (N.D. Ga.
2016); sed-ed. R. Civ. P. 56. “An issue of fastmaterial if it ‘might affect the

outcome of the suit under the governing lawWW. Grp. Nurseries, Inc. v. Ergas

167 F.3d 1354, 1360 (11th Cir. 1999) (§og Anderson v. Liberty Lobby, Inc.

477 U.S. 242, 248 (1986)). “An issue of fact is genuine ‘if the evidence is such
that a reasonable jury could returaeadict for the nonmoving party.” Icat 1361
(quoting_ Andersop477 U.S. at 248).

The party seeking summary judgmémears the initial responsibility of
informing the district court of the basis for its motion, and identifying [materials]
which it believes demonstrate the absenca génuine issue of material fact.”

Celotex Corp. v. Catrettt77 U.S. 317, 323 (1986). “Timeovant[] can meet this

burden by presenting evidence showing there dispute of material fact, or by
showing that the nonmoving party has failed to present evidence in support of
some element of its case on whichegbs the ultimate burden of proof.”

Graham v. State Farm Mut. Ins. C993 F.3d 1274, 1281-82 (11th Cir. 1999).

The moving party need not “support itstoa with affidavits or other similar
materialsnegating the opponent’s claim.”_CeloteA77 U.S. at 323. Once the

moving party has met its initial burden, the nonmoving party must demonstrate that

18



summary judgment is inappropriate by designating specific facts showing a
genuine issue for trial. Grahai®3 F.3d at 1282. The nonmoving party “need
not present evidence in a form neces$aryadmission at trial; however, he may
not merely rest on his pleadings.” 1fT]he mere existence gbme alleged
factual dispute between the parties will defeat an otherwise properly supported
motion for summary judgment; the requirement is that there lgenuine issue of
material fact.” Anderson477 U.S. at 247-48.

“If the evidence presented by the non-moviagty is merely colorable, or is
not significantly probative, summajydgment may be granted.” Apcoa,

Inc. v. Fid. Nat. Bank906 F.2d 610, 611 (11th Cir. 1990) (internal quotation

marks omitted) (quoting Andersp#77 U.S. at 250). The party opposing
summary judgment “must do more theimply show that there is some
metaphysical doubt as to the texgal facts. . . . Wherthe record taken as a whole
could not lead a rational trier of factfiod for the nonmoving party, there is no

genuine issue for trial.”_Scott v. Harrts50 U.S. 372, 380 (2007) (internal

guotation marks omitted) (quoting MatsualElec. Indus. Co., Ltd. v. Zenith

Radio Corp.475 U.S. 574, 586-87 (1986)); &diller v. Kenworth of Dothan, Ing.

277 F.3d 1269, 1275 (11th Cir. 2002) (atpas entitled to summary judgment if

“the facts and inferences point overwhelgly in favor of the moving party, such

19



that reasonable people could not arae contrary verdict”) (quoting

Combs v. Plantation Patterri©6 F.3d 1519, 1526 (11th Cir. 1997) (internal
guotation marks omitted)).

“At the summary judgment stage, facts must be viewed in the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those
facts.” Scott550 U.S. at 380. “When opposingtes tell two different stories,
one of which is blatantly contradictég the record, so that no reasonable jury
could believe it, a court shtmlinot adopt that version of the facts for purposes of
ruling on a motion for summary judgment.”_ I{fC]redibility determinations, the
weighing of evidence, and the drawingmferences from the facts are the function
of the jury.” Graham193 F.3d at 1282. “The nonmaxuaneed not be given the
benefit of every inference but only e¥ery reasonable inference.” Id.

Rule 56(c) mandates the entryspimmary judgment, after adequate

time for discovery and upon motion,agst a party who fails to make

a showing sufficient to establish thristence of an element essential

to that party’s case, and on which that party will bear the burden of

proof at trial. In such a situatiothere can be “no genuine issue as to

any material fact,” since a compddfailure of proof concerning an

essential element of the nonmoviparty’s case necessarily renders
all other facts immaterial.

Celotex 477 U.S. at 322-23; see alBeeman v. JPMorgan Chase Bank N.A.

675 Fed. App’x 926, 931 (11th Cir. 2017akse); Herzog v. Castle Rock Entm’t

193 F.3d 1241, 1247 (11th Cir. 1999) (ttle non-movant in a summary judgment

20



action fails to adduce evidence which wohtgdsufficient, whewiewed in a light
most favorable to the non-movant, tgport a jury finding for the non-movant,
summary judgment may be granted.”).

“Finally, the filing of cross-motionfor summary judgment does not give
rise to any presumption that no genuine essof material fact exist.” 3D Medical

Imaging, Sys., LLC v. Visage Imaging, In@28 F. Supp. 3d 1331, 1336 (N.D. Ga.

2017). “Rather, ‘[c]ross-motions must bensidered separately, as each movant
bears the burden of establishing that nougee issue of material fact exists and

that it is entitled to judgmerats a matter of law.”_ld(quoting_ Shaw Constructors

v. ICF Kaiser Eng’rs, In¢.395 F.3d 538-39 (5th Cir. 2004)“The standard of

review for cross-motions for summarydgment does not differ from the standard
applied when only one party files a motitnt simply requires a determination of
whether either of the parties deserves judgt as a matter of law on the facts that

are not disputed.”_S.ilBt Ins. Co. v. CECS, In¢52 F.Supp.3d 1240, 1242-43

(N.D. Ga. 2014).

B. Insurance Contractterpretation under Georgia Law

“Insurance in Georgia is a matter of a@tt and the parties to the contract

of insurance are bound by its plain and unaubus terms.”_Hurst v. Grange Mut.

Cas. C0.470 S.E.2d 659, 663 (Ga. 1996); ¥@®mmans & Assoc. Agency,
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Inc. v. Bowen Tree Surgeons, In618 S.E.2d 673, 677 (Ga. Ct. App. 2005)

(“[A]ln insurance policy is simply a coract, the provisions of which should be
construed as any othepie of contract.”).

When language in the insurance pyplis explicit and unambiguous, the
court’s job is simply to apply the term$§the contract as written, regardless of

whether doing so benefits the carrier ar thsured.”_Georgia Farm Bureau Mut.

Ins. Co. v. Smith784 S.E.2d 422, 424 (Ga. 2016); 8smaldson v. Pilot Life Ins.

Co,, 341 S.E.2d 279, 280 (Ga. Ct. App. 1988Yhere the language fixing the
extent of coverage is unambiguous, and but one reasonable construction is
possible, this court must enforce the caatras written.”).“[T]he plain meaning
of the terms must be given full effecttivdut straining to extend coverage where

none was contracted or intended.’atétFarm Fire & Ca Co. v. Bauman

723 S.E.2d 1, 3 (Ga. Ct. App012). “[A]n insurance gapany is free to fix the
terms of its policies as it sees fit, so long as such terms are not contrary to law.”

Henning v. Cont’l Cas. Cp254 F.3d 1291, 1295 (11th Cir. 2001) (internal

guotation marks omittedyj(ioting_Cont’l Cas. Co. v. H.S.I. Fin. Servs., |/66

S.E.2d 4, 6 (Ga. 1996)).
If the terms of the policy are ambiguous, “the statutory rules of contract

construction [are] applietd.Pomerance v. BerkshrLife Ins. Co. of Am.654
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S.E.2d 638, 640 (Ga. Ct. App007). Ambiguities in the policy are “strictly

construed against the insurer as the draft¢he document.’Federated Mut. Ins.

Co. v. Ownbey Enterprises, In627 S.E.2d 917, 921 (Ga. App. Ct. 2006); see

Giddens v. Equitable LifAssur. Soc. of U.$445 F.3d 1286, 1297 (11th Cir.

2006) (“[W]hen a policy is ambiguous, or is capable of two reasonable
interpretations, it is construed in the lighost favorable to the insured and against
the insurer.”).“[A] word or a phrase is ambiguoughen it is of uncertain meaning

and may be fairly understood in moreywdhan one.”_Ownbey Enterpris€2,7

S.E.2d at 921 (citatioand internal quotatn marks omitted); se@ogard v. Inter-

State Assur. Co589 S.E.2d 317, 318 (Ga. Ct. A@003) (“Under Georgia law,

an insurance contract ismsidered ambiguous only if its terms are susceptible to
two or more reasonable interpretations.”Jhe rule that an insurance policy will
be interpreted liberally in favor of thesured and strictly against the insurer,
applies only if the language of the polisyambiguous after application of other
principles or canons of interpretation. and only if the ambiguity cannot
otherwise be resolved.” 16 Willistam Contracts 8§ 49:16 (4th ed. May 2017

Update); seélays v. Georgia FarfBureau Mut. Ins. C.722 S.E.2d 923, 926

(Ga. Ct. App. 2012).
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“[T]he interpretation of an insurang®licy, including the determination and
resolution of ambiguities, is a questionl@iv for the court to decide.” Giddens
445 F.3d at 1297 (citing O.C.G.A. § 13-2-1); s$smmerance654 S.E.2d at 640.

[11. DISCUSSION

A. Coverage of the Pay Parity Cases

The Policies provide that National way for a “loss’ that [the County]
become(s] legally obligated to pay ancount of any ‘employment practices
wrongful act’ [the County] comitted during the policy period.” ([1.1] at 8).
“Loss” is defined as:

the amount [that] . . . (ii) is against an “insured” for any . . .

“employment practices wrongful act” . . . including but not limited to

damages . . ., judgments, settlersepte-judgment and post-judgment
interest. “Loss” shaihclude “defense costs.”

([1.1] at 13; [1.2] at 13).

The Court examines first whetheetbinderpayment of cmpensation to the
Plaintiffs is an “employment practicesawngful act,” within the meaning of the
Policies. An “employment practices wronghdt” is defined in the Policies as:

any employment-related act, omission, policy, practice or

representation of the “insured” doted at or against any natural
person . . . including any:

2. Breach of any expss or implied covenant;
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9. Failure or refusal to. . compensate; [or]

12. Any other employment-relatedt, omission, policy, practice,
representation or relationship inrmection with any “insured” at any
time.

([1.1] at 12; [1.2] at 12). The plainrtes of this definition encompasses the Pay
Parity Cases. Plaintiffs in all of theyPRarity Cases allege the failure to pay
compensation due to them is an eoyphent related act, policy, or practice
directed at natural persons, in this ceasgloyees. In the list of acts that fall
within the definition of “employment practs wrongful act[s]” is the “[b]reach of
any express or implied covantd a “[flailure or refuséto . . . compensate” or
“[a]ny other employment-relatieact, omission, policy, fppractice.” This would
include failure to compensate agjueed by the Fulton County Personnel
Regulations.

The Georgia Court of Appeals’ decision_in Andraw/gelpful in
determining if the underpayment of wagesalleged here is covered under the
Policies. The Andrewsourt held that the failure to pay the required compensation
to public defenders in FultoCounty is a breach of tlentract the County entered
into with lawyers performing various futhans. It specifically held that the
Personnel Regulations’ paytea for attorneys in Fulton County are a product of

the Civil Service Act of 1982, and ateus legally enforceable contracts.
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Despite the language of the Policies themselves and the guidance in
Andrews National argues that Georgia courtgd@eld that there is no coverage
for a breach of contract because liabiptylicies are intended to insure against

risks grounded only in tort. ([37.16] &7). National relies on Fidelity Bank v.

Chartis Specialty Ins. CoNo. 1:12—-CV-4259-RWS, 2013 WL 4039414 (N.D.
Ga. Aug. 7, 2013), for the proposition tlahounts paid by an insured for a breach
of contract are uninsurable under Geotgia. National’s reliance on this case is
misplaced.

In Chartis Specialtythis Court consideredgerage provided under the

plaintiff bank’s “Management and Professal Liability for Financial Institutions”
policy. The policy covered “any ‘Wrongféict’ of the Insured in the rendering of
or failure to render ‘Profsional Services.” ldat *1. The policy defined
“Wrongful Act” as “any actual or aliged breach of dutyeglect, error,
misstatement, omission or act by the Company.” Tide bank was sued by its
customers in a class action lawsuit claiming the fee that the bank charged its
customers for overdrafts amounted to a usurious interest charge in violation of

Georgia law. The Chartis Speciattygurt “could not locate Georgia case law that

speaks to th[e] issue” whether the poloovered violations of Georgia’s usury

law, id. at *3, and refused “to annoc@ a ‘new’ Georgia rule,” icat *4. The court
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thus declined to hold that Georgia law precluded coveragedttution damages.
It held only that the policy exclusionahexcluded disputes involving fees and
commissions applied arekcluded coverage. ldt *4. National relies odicta in

the Chartis Specialtgtecision in which the court noted that other states have a rule

that one may not insure against the o$lkeing ordered to return money or
property that has been wrongfully acquired. ad3 (collecting cases from
California, Pennsylvania, lllinois, Arima, New York, and Texas). The Chartis
Specialtycourt simply declined to find such a bright-line rule under Georgia law

on the facts in the Chartis Speciatiyse. See algéreater Cmty. Bancshares, Inc.

v. Fed. Ins. Cq.No. 4:14-CV-0266-HLM, 2015 W1.0714012, at *9 (N.D. Ga.
Feb. 9, 2015), affd620 F. App’x 817 (11th Cir. 2015) (rejecting that Chartis
Specialtysupports that amounts paid byiasured amounting to restitution are
uninsurable under Georgia law).

The other Georgia cases cited by Na#l do not support a general rule that
breach of contract damagas uninsurable. Nationeites a variety of cases
construing general comtctors’ standard commertgeneral liability (“CGL”)

policies. _SediicDonald Const. Cov. Bituminous Cas. Corp632 S.E.2d 420 (Ga.

Ct. App. 2006); Custom Planning & Deinc. v. Am. Nat. Fire Ins. Cp.

606 S.E.2d 39 (Ga. Ct. App. 200&randard Contractors,dnv. Nat'l Tr. Ins. Ca.
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No. 7:14-CV-66 HL, 2014 WL 4809002 (M.&a. Sept. 26, 2014), vacated, No.
7:14-CV-66 (HL), 2014 WL 12701205 (M.D. GBec. 8, 2014). Those courts
have held that a contractor’s stand@@L policy is “not intended to protect a
contractor from economic loss when a prdduccompleted work is not to the
customer’s satisfaction or when a contractmst repair or replace an element of
his own work which has been damageadnder to comply with his contractual

obligations to the customérMass. Bay Ins. Co. \WBunbelt Directional Drilling,

Inc., 2008 WL 8167708 at *3 (N.D. Ga. Felal, 2008) (citing McDonald Constr.

Co., Inc. v. Bituminous Cas. Corp632 S.E.2d 420 (Ga. Ct. App. 2006)). These

cases stand for the “settled notion thatLGfeverage generally is intended to
insure against liabilities to third partiés injury to property or person, but not
mere liabilities for the repair or coritean of the faulty workmanship of the

insured.” Taylor Morrison Servs., Inc. v. HDI-Gerling Am. Ins. (@6 S.E.2d

587, 591 (Ga. 2013). These cases dassapport that, in Georgia, damages
resulting from a breach of contracearot insurable losses under “employment
practices wrongful acts” clauseespecially where, asree “breaches of express or
implied covenants” and adflure or refusal to ...compensate” are expressly

covered.
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Georgia law directs courts interpragiinsurance policies to ascertain the

intention of the parties by examining the gait as a whole. Ryan v. State Farm

Mut. Auto. Ins. Ca.413 S.E.2d 705, 707 (Ga. 1994 .court must first consider

“the ordinary and legal meaning of thend® employed in the insurance contract.”
Id. The Policies cover losses due to theedmh of express or jphied covenants.”
Black’s Law Dictionary defines “covenard “[a] formal agrement or promise,
usu. in a contract or deed, to donmt do a particular act.” Black's Law
Dictionary at 443 (10th ed. 2014). “Expresvenant” is defined as “[a] covenant
created by the words of the parties.” [fhe plain language in the coverage

provisions is required to be given maami St. Paul Mercury Ins. Co. v. FDIC

774 F.3d 702, 708 (11th Cir. 2014) (“Pursuto Georgia’s rules of contract
construction, the construction which wilpbhold a contract in whole and in every
part is to be preferrednd the whole contract should be looked to in arriving at the
construction of any part.”)A plain language reading tfie Policies leads to the
reasonable conclusion that the Counsrigployment agreements are a “formal
agreement” that was “created by the weoodl the parties,”rad thus, covered under
the Policies.

The further plain language of the P@& also provides for coverage of a

“failure or refusal to compensate.” Thasic claim in the Pay Parity Cases is the
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County’s failure to compensate at the reqiiilevels. The intent of the parties to
the Policies to create broad coverage aingt for employment acts is reflected in
paragraph 12 of “employment practiceongful act” provision. After specifying
particular acts covered, the parties agrieed the employment practices wrongful
act provision applied to “[a]ny other enogiment-related act, omission, policy,
practice, representation or relationshigannection with any ‘insured’ at any
time.” ([1.2] at 12). The conclusioniisescapable that the employment practices
wrongful acts coverage provision applies here.

This conclusion is also compelled lopking to the Policies’ exclusions.

Exclusion B excludes coverage for “[p]ersal and advertising injury’ arising out
of a breach of contract or agreement.1.{] at 15). Exclusion B is not necessary
if the Policies did not cover any contrdceaches. National's interpretation that

damages for breach of contract actians not covered would render Exclusion B

meaningless. Such an interpredatis disfavored in Georgia. SAEEA London

Ltd. v. Woodcock 649 S.E.2d 740, 745 (Ga. @fpp. 2007) (“[iJt is well

established that a court should avoid an interpretation of a contract which renders
portions of the language of tikentract meaningless”).
National argues that its position would not render meaningless the inclusion

of “breach of express or implied covants” because “many” of the express
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covenants between the Plaintiffs and @ounty in the Personnel Regulations are
covered, but the promise to pay is nblational cites the County’s obligations to
provide its employees with vacation, sigersonal and holiday leave; to provide
certain employees with tenured employmanigl the right to appeal for employees
who are suspended, dismidsdemoted or disciplinedNational concedes that
“[i]f the County breaches such covenaatgl an employee seeks damages for such
breach, the Policy potentially provides coverag§45] at 5). National fails to
show how those expresswenants differ materiallfrom the covenant to pay
employees in accordancetivthe Personnel Regulations. Applying Georgia’s
well-settled principles of contract interpretation, this Court finds that the breach of
contract claims raised in the Pay iBaCases are coveddoy the Policies.

National next relies on authority froother jurisdictions to support its
position that an insured’s breach of cawtris not covered by a liability policy.

Those cases are distinguishable. F@neple, Baylor Heating & Air Conditioning,

Inc. v. Federated Mut. Ins. Canvolved a comprehensvgeneral liability policy

which stated that the insurer wouyddy “all sums which you become legally
obligated to pay as damages arismg of any claim . . . caused by amsgligent
act, error or omission in the ‘admitrigtion’ of your ‘employee benefit

programs.™ 987 F.2d 415, 416 (7th Cl993) (emphasis added). Baylor, the
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insured, was found to have breachedadtective bargaining agreement by ceasing

payments to a pension fund. In finding tbe insurer, the cotis analysis turned

on the word “negligent” ithe coveragéanguage._ldat 419-20 (“The Fund was

awarded amounts owed pursuant to tHeective bargaining agreement, not

damages for negligence, atidse payments are not covered by Baylor’'s policy.”).

The Policies’ coverage provisions here dolmoit coverage to only negligent acts.
National next argues the Policies’ coage provisions do not cover contract

breaches because a breach of contraes$ dot “arise from” a wrongful act.

National relies on a line of cases outsidé€eorgia holding that damages from the

breach of a contractual obligation are novered because they do not arise from—

or were not caused by—a wrongful act. 3@eerican Casualty v. Union Welfare

Fund 942 P.2d 172 (Nev. 1997) (“The refusal to pay an obligation simply is not
the cause of the obligation, and the in&ional trustees’ wrongful act in this case
did not result in their obligation to patheir contract imposed on them the

obligation to pay.”); Newman v. XL Specialty Ins. CNo. C-1-06-781, 2007 WL

2982751, at *4 (S.D. Ohio Sept. 24, 200 ¢tirts have consistently held that
there is no wrongful act involved in a breaxtcontract clainas the claim arises
out of the legal and voluntary action@ating a contract.”). National does not

explain, however, how the failure to payiptiffs at the rate to which there are
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entitled is not an “employment-related amission, policy, [or] practice” of the
County.

Finally, finding that the Pay Pariyases are covered umdike Policies does
not offend the policy rationale emplayey some courts and relied upon by

National. Se&Vaste Corp. of Am. v. Genesis Ins. C882 F. Supp. 2d 1349, 1354

(S.D. Fla. 2005), aff @209 F. App’x 899 (11th Cir. 2006) (“Deciding whether to
read breach of contract coverage itiite insuring agreement should be determined
against the backdrop of the strong public policy against insuring such breaches.”);
Baylor, 987 F.2d at 420 (“We dare not imagthe creative legal theories treading
just short of malpractice and frivolitydhcould seek to transform contractual

obligations into insured events”); AugusttErt, Inc. v. Philadelphia Indem. Ins.

Co., 52 Cal. Rptr. 3d 908, 911 (Cal. Ctpp 2007) (“[tJo hold otherwise would
make [the insurer] a de facto party to@porate contract and require it to pay the
full contract price (plus interest), letting the corporation completely off the hook.”);

American Casualty942 P.2d at 176-77 (“To hold otherwise would allow an

insured to turn all of its gl liabilities into insured events by the intentional act of
refusing to pay them.”). These policy catesations do not apply where, as here,

the parties intended for the Policiesctaver breaches of express or implied
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covenants, the failure or refusal to canpate, or “[a]ny othheemployment-related
act, omission, policy, [or] practice.”

B. The Policies’ Exclusions

Under Georgia law, an insurer has thedeurto prove that an exclusion to

coverage apple See, e.gDolan v. Auto Owners Ins. Cor73 S.E.2d 789, 792

(Ga. Ct. App. 2015). Angoverage exclusions “mube defined clearly and

distinctly.” State Farm Fire & Ca€o. v. Walnut Ave Partners, LL.G75 S.E.2d

534, 537 (Ga. Ct. App. 2009). Exclusiangoked by an insurer are “narrowly
and strictly construed against the insurer and forgivingly construed in favor of the

insured to afford coverageé.'Liberty Surplus Ins. Corp. v. Norfolk S. Ry. C634

F. App’'x 788, 791 (11th Cir. 2017) (quong Auto-Owners Ins. Co. v. Neis|ef79

S.E.2d 55, 59 (Ga. Ct. App. 2015))f a policy exclusion is unambiguous,
however, it must be given effect even ihieécial to the insumreand detrimental to

the insured.”_Kovacs Wornerstone Nat. Ins. Gd/36 S.E.2d 105, 107 (Ga. Ct.

App. 2012) (citation omitted). Three of tRelicies’ exclusions are at issue héte.

1 Inits Complaint, National argued that three exclusions apply to preclude

coverage: Exclusions A, H, dr§. In its motion for summary judgment, National
only raises Exclusion H. Further, irsponse to the County’s motion for summary
judgment, National argues that Exclusidnand S apply. The Court will analyze
all three Exclusions.
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The Policies do not apply, and National shall not be liable or pay loss, for any:

A.

Obligation in which any inged may be held liable under any
applicable workers’ compensatti law, unemployment compensation
law, disability benefits b, or any similar law;

Liability arising out of [the Cousts] “wrongful act” for gain, profit,
or advantage to which you are not legally entitled;

Liability arising out of, based upon aitributable to any actual or
alleged violation of the Employee Rement Income Security Act of
1974, the Fair Labor Standards Aitte National Labor Relations Act,
the Worker Adjustment and Ratning Notification Act, the
Consolidated Omnibus Budget Reconciliation Act, the Occupational
Safety and Health Act, any rulesregulations of the foregoing
promulgated thereunder, and any admaents thereto, or any similar
foreign, federal, state @tatutory law or common law.

([1.1] at 15-16, 18-19).

None of the laws or statutes listed in Exclusions A oreSaairssue in the

Pay Parity Cases. Natidrergues that the Georgia Civil Service Act of 1982 (the

“Civil Service Act”), or the Personn&egulations enacted thereunder, are

“similar” to the statutes or categoriesstatutes listed under either Exclusion A or

Exclusion S such that they fall withingltatchall clauses in the exclusions.

Under Georgia law, words in an insurarlicy “generally bear their usual

and common” meaning. O.C.G.A. § 13-2-2(2); see@istkworth v. Allianz

Life Ins. Co. of N. Am, 706 F.3d 1338, 1343 (11th Cir. 2013). Black’s Law

35



Dictionary defines “similar” as “[rdarly corresponding; resembling in many
respects; somewhat like; having a genkkahess.” Black’s Law Dictionary 1554
(4th Ed. 1968). Merriam Webster dictionary defines “similar” as “having
characteristics in common, strictly comahle; alike in substance or essentials,
corresponding.” Merriam—Webster’'s Gagliate Dictionary 1093 (10th Ed. 1999).

National argues that under Exclusianthe Civil Service Act and the
Personnel Regulations are similar toohkers’ compensation law, unemployment
compensation law, [or] disability beneflesv.” The Court disagrees. The Court
of Appeals of Georgia describéte Civil Service Act as follows:

In 1982, the Gener#lssembly passed a law revising the Fulton
County civil service system, them@ess purpose of which was to
establish “a high quality merit system of personnel administration
based upon accepted merit prples and recognized methods
governing the appointment, pronmati transfer, layoff, removal,
discipline, and well-being of employeeso are governed by this Act,
and for related personnel acticassociated with Fulton County
employment.” Ga. L. 1982, pg896-4897, § 1Consequently,
pursuant to the Civil Servickct, the County implemented a
comprehensive set of “Personnel Regioins” that are vested with the
“force and effect of law” to createcivil service merit system wherein
the County’s Personnel Director must develop a “Position
Classification Plan” for all positions “based upon similarity of duties
performed and responsibilitiessaaimed so that comparable
gualifications may reasonably bejtered for and the same schedule
of pay may be equitably appliedab positions in the same class.”
PR 200-1.

Fulton Cty. v. Andrews773 S.E.2d 432, 434 (Ga. Ct. App. 2015).
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Workers compensation laws existcimmpensate employees for physical

injuries sustained in éhworkplace._See, e,ddadsock v. J.H. Harvey Cal42
S.E.2d 892, 894 (Ga. Ctpf. 1994) (“One of the purposes of the [Workers’
Compensation] Act is surely the humanitarian one of providing relief to injured
employees, but another purpose is to protect employers against excessive
recoveries of damages.”). Unemploymeainpensation laws seek to alleviate the
“economic insecurity due to unemplognt.” O.C.G.A. § 34-8-2. Disability
benefits laws are intended to benefit theaBlied. The Civil Service Act is simply
not similar to workers compensation or u@goyment or disabilitypenefits laws.
National also argues that under Exatust, Georgia’s Civil Service Act and
Personnel Regulations are similar te Bmployee Retiremeihicome Security
Act of 1974, the Fair Labor Standards Atie National Labor Relations Act, or
any of the other statutes listed in ExatusS. National reli® on only one section
of the Personnel Regulations, which pd®s that all Fulton County employees,
with certain exceptions, “shall henceforth be governed by the applicable provisions
of the Fair labor Standards Act of 1938 §A).” ([45] at 8). Reliance on this
provision is nonsensical. A regulatioratithe FLSA applies to certain County
employees does not mean that the FLS#inslar in purpose and effect to the

entirety of Georgia’s Civil Service ActThe Pay Parity Cases are not excluded by
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Exclusion S.
National argues that Exclusion H applisecause the Pay Parity Cases result

from the County’s “wrongful act’ for gain, pfit, or advantage” to which it is not
legally entitled. In the Policies, two provisions use the term “wrongful act.” One
Is contained in the “employment practice®ngful act[s]” provision at issue here.
The other is in the section entitled “Ersaand Omissions Liability,” which states
that National will pay any “loss that [tl&ounty] become(s] [gally obligated to

pay on account of any ‘wrongful act.” ([] at 8). That coverage provision is
separate from the “Employment Practitésbility” coverage at issue here, and
thus does not apply. From a plain remdof the unambiguous terms of Exclusion
H, it does not apply to thPay Parity Cases.

An exclusion invoked by an insurer is “narrowly and strictly construed
against the insurer and forgivingly consd in favor of the insured to afford
coverage.” National has not met its burad showing that the Policies “clearly
and distinctly” exclude the Pay PariBases under Exclusions A, H, or S.

C. Notice

Under Georgia law, policy provisiomghich require the insured to provide

prompt notice to the insurer of potentiahichs are common andV&been held to

be enforceable. See, e.Ganadyne—Georgia Corp. v. Cont'l Ins. (399 F.2d
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1547, 1557 (11th Cir.1993); South Carolina Insur. Co. v. Co88ly F.Supp. 234,

237-38 (M.D. Ga. 1997); Riamond v. Georgia Farm Beau Mut. Ins. C9.231
S.E.2d 245, 249-50 (Ga. Ct. App. 1976)he purpose of a notice provision in an
insurance policy is to enable an insuto investigate promptly the facts
surrounding the occurrence while thew atill fresh and the witnesses are still
available, to prepare for aféase of the action, and, amproper case, to determine

the feasibility of settlement of theagin.” Owners Ins. Co. v. Gordo’15 F.

App’x 146, 148 (11th Cir. 2008) (quoting Coq®b7 F.Supp. at 237).
“A requirement to give notice in aniely fashion is a condition precedent to

recovery under an insurance policy.” gmessive Mountain Ins. Co. v. Simmons

No. 4:13-CV-0033-HLM, 2014 WL 12513888t *5 (N.D. Ga. Mar. 14, 2014)

(citing Cotton States Mutual Ins. Ce. Int’l Surplus Lines Ins. Cp652 F. Supp.

851, 856 (N.D. Ga. 1986)). Where an irslihas not demonstrated sufficient
justification for failure to give notican accordance with such provisions, the

insurer has no obligation to provide cowgpra Federated Mulns. Co. v. Ownbey

Enters, 627 S.E.2d 917, 919 (Ga. Ct. App. 200&Jhere, as here, notice “is made
a condition precedent to the arising of anyilipbon the part of the insurer, [it] is
a substantial right of defense whicle tinsurer is entitled to raise and have

adjudicated under the facts in a deatory judgment action.” Bituminous
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Casualty Corp. v. J.B-orrest & Sons, Inc209 S.E.2d 6, 9 (Ga. Ct. App. 1974)

(citing “condition precedent” language amo-action clause and concluding that
timely notice was a conditigorecedent to coverage).

1. The Notice Provisions Are Not Ambiquous

The Policies contain three notice raganents relevant here. First, the
County must notify National “as soon sacticable” of any “employment
practices wrongful act . . . which may resala claim or suit that may exceed fifty
percent (50%)” of the retained limit, 1.$1,000,000. ([1.1&t 20). Next, the

Policies state that “[i]f a ‘claim’ is madaegainst the ‘insured™ the County must
notify National “as soon as practicable.” This notice requirement is not qualified
by a dollar amount. IdThird, the Policies requiravritten notice as soon as
practicable” of certain “Special Seus Claims,” including all employment
practices wrongful acts or claims in ieh, in the County’s or its counsel’s
judgment, its exposure “exceeds or may exicifty percent (50%) of the ‘retained
limit’; [or] . . . [a]ny demand or demandsaihequal or exceed fifty percent (50%)
of the ‘retained limit.”” 1d.

The Court finds that these provisions are consistent and not ambiguous,

including because each contains a diffetagger. The first requires notice of

employment practices wrongful acts that “rhegsult in a clainthat could exceed
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$1,000,000. The next requires notice of al@ym (including a lawsuit) that is
asserted against the County, regardiéssprojected dollar amount. The third
requires notice of certain enumerated “Special Serious Claims,” including
employment practices wrongful acts andimls, which may eceed $1,000,000.

2. The Parties’ Motions Regarding Notice

The Court next considers the Partieiiss-motions regarding whether the
County provided proper notice to Nationdlhe Polices require the County to
notify National “as soon as practicable” whenlaim is made against it. ([1.1] at
20). National also has the right “agsociate with [the County] in the
investigation, defense, or settlemental . . . claim foany . . . employment
practices wrongful act” and to approve tbeunty’s selection of defense counsel.
(Id. at 8). The Policies also provideattf[n]o action may be taken against
[National] unless, as a condition precediereto, there shall have been full
compliance with all the terms tiis policy.” ([1.2] at 21).

The Policies provide the following institimns as to how to report a claim:

CLAIM REPORTING

INFORMATION

Our commitment to you is to providast, fair claim service.
Promptly reporting an event that cddéad to a claim, as required by
your policy, helps us fulfill this comitment to you. Please refer to
your policy for this and albther terms and conditions.
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To report a claim, you may contabe Scottsdale Insurance Group 24
hours a day, 7 days a week, by calil-800-423-7675 or via our Web
site at www.scottsaleins.com.

HOW TO REPORT A CLAIM
Call 1-800-423.7675 or visit our Welite at www.scottsdaleins.com

In order to expedite this procegdease be prepared to furnish as
much of the following information as possible:

Your policy number

Date, time and location of the loss/accident

Details of the loss/accident

Name, address and phone numiifestny involved parties

If applicable, name and law enforcerhagency or fire department along
with the incident number

Please refer to your policy for spgciclaim reporting requirements.

([1.2] at 5 (the “Repding Instructions”)).

The parties disagree as to which actsstitute notice. The County argues
that it notified National of the then-pendi Pay Parity Cases at the time of the
underwriting and renewal of the 2013 Policy by virtue of the information contained
in the Internal Runs. National argubat notice by the Internal Runs was
improper, incomplete, and umely, and that proper notice did not occur until the
Willis Group’s letter of Marcl®, 2015, disclosing the Bensoase ([37.8];

[37.14]), and the August 4, 201IBtter notifying National of Andrewsllen,
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Bigelow, ChouhanDeFoor Lord, and_Manchel([37] at 62-65).

a. Noticeby thelnternalRuns

Fulton County argues that the undispuiacts show proper notice was given
by the disclosures made to Civic Ralring the 2013 an?014 underwriting and
renewal process. ([35.1] at 21-22). elévidence is undisputeldat Civic Risk
acted as the underwriter for the 2(dicy, and reviewed the County’s
application materials, including the Imt@l Runs, on behalf of National.

The County argues without authorityattbecause Civic Risk was National's
agent, notice to Civic Risk constitutes wetto National. Thishey argue even
though the Policies state that claims coloé reported to Sttsdale Insurance
Group!! National argues and offers record @ride that Civic Risk served only as
National's agent to handle underwritirajyd had no role in handling claims.
([34.1] at 59:10-17). The County admiltst Civic Risk did not provide its
applications containing the Internal RunsNational. The facts regarding the
relationship between CiviRisk and National are uredr and whether notice to
Civic Risk constituted notice to Natidndoes not provide a basis to grant

summary judgment to the County.

t Allowing claims to be reported to &tsdale does not mean this was the only

way to make a claims report.
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Even if notice to Civic Risk was #icient to put National on notice, the
undisputed facts show that the InterRains only indicated a subset of the Pay

Parity Cases. The Internalins identified only the AllerAndrews Bigelow,

DeFoor and_Manchetases. ([34.8] &; [34.16] at 11-12, 1437, 40; [34.18] at 3-
5). The Internal Runs did not identify Bensawren though the Bensa@mievance
was filed on April 6, 2012, and thawsuit was filed on August 13, 2014 The

County does not argue that itvganotice to National of Bensorinstead, it

appears to lump together all of the FRarity Cases such that notice of some
suffices as notice of all. The County faisestablish that the brief reference to a
subset of the Pay Parity Cases isttiical loss runs constitutes timely and
sufficient notice under the Policies.

Furthermore, the Internal Runs do not properly apprise National of the facts
of the claims in order to participate timeir defense, as contemplated by the
Policies. The Policies requirmtice “as soon as practidabof any claims and the
County must provide “as much of thdléaing information as possible” including
policy numbers, details of the loss, araines, addressem)d phone numbers of

involved parties. ([1.2] at 5). Thiste enable National to investigate promptly

12 The Internal Runs did not identify Chouh#&ecause the Chouhgrievance
was not asserted until July 28, 2015. ([36.5]).
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the facts surrounding the claims while treeg still fresh and the witnesses are still

available, and to prepare for a defens settlement of the action. S@eners Ins.

Co. v. Gordon315 F. App’x 146, 148 (11th Ci2008). While a policy may allow

notice of certain covered rtars by loss runs, see, e.Gvanston Ins. Co. v.

Centennial Healthcare CorpNo. 1:05-CV-2012-WSD, 2007 WL 2071533, at *5
(N.D. Ga. July 12, 2007), tHeolices here contain no such provision. Instead, the
Policies contemplate that the Countyl wrovide detailed iformation about a
reported claim. (Sejd..2] at 5). The Interndkuns were intended to provide
historical information for the purpose thfe underwriter’s evaluation of past claims
to assess future risk, not to apprise Natiah&laims in the future. The Internal
Runs were never submitted to Nationaélahe underwriter did not have a role in
handling claims. The Internal Runs thdgnot constitute formal notice under the
Policies.

That there are disputed facts comireg the nature aniimeliness of any
“notice” given is supported by evidencdied on by National. The July 11, 2013,
Risk Management Memo sent by theudty's Risk Management Department to

the Willis Group stated that “the issues [in DeFdandrews Bigelow, and

Manche] most likely fall within the reporting ped of our expiring carrier, C.V.

Starr. . . . The Risk Manager does netw these matters as falling within the
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purview of our new excess carrier.” (PSOMB1). This is inconsistent with the
County’s argument that it provided effeet notice under the Policies of the Pay
Parity Cases, considering that its owpresentatives did not believe the cases
were covered undehe Policies.

This finding is consistent with otheourt’s decisions stating that loss runs
fail to properly notify an insurer of its obligations to defend or indemnify. See,

e.q, Steadfast Insurance Co.Sentinel Real Estate Coy@27 N.Y.S.2d 393, 400

(N.Y. App. Div. 2001) (rejecting argumettitat a loss run spreadsheet constituted
effective notice due to the hundreds of claims included in the list and the lack of
information as to which claims the ingd intended to tender to the insurer);

Ins. Co. of Pennsylvania v. City of San Diefym. 02-CV-0693 BEN (CAB), 2008

WL 11338593, at *3 (S.D. Cal. Mar. 14, 20(8)ss runs did not provide notice

under policy, constructive notice, or actual notice including because “the loss runs
were submitted for underwriting purposast as notice o claim”). The

County’s motion for summary judgment redi@g National’s notice arguments is
denied.

b. Noticeby Correspondence

National concedes that proper notice for Bensas made on

March 9, 2015, via ematlorrespondence from the Willis Group to a National
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representative that included suchaile as the policy numbers, detailed
information about the plaintiffs’ claimsd dates of the incidents, and copies of
the Bensorcomplaint. ([37.8]). National &b concedes that notice of Andrews

Allen, Bigelow, DeFoor Manche] and _Lord was finally made on July 27, 2015,

(PSOMF { 57; [37] at 62-63F. David Simmonsa claims advocatat the Willis
Group, testified that he was unaware of any notice of the Pay Parity Cases
provided to National prior to March 2015. ([372] at 79:14-16). The County
does not argue that it provided National wihmal notice other than the Internal
Runs. For that reason, the question is whether notice of those Pay Parity Cases on
those dates was timely asnatter of law.

Under Georgia law, a notice provisiaich is made a condition precedent
to coverage is valid, and where an ireglihas failed to demonstrate sufficient
justification for failure to provide noticga accordance with such notice provision,

the insurer is not obligated to provide coverage or a defense. lllinois Union Ins.

13 The evidence shows that the Coufaiymally notified National of Andrews

Allen, Bigelow, ChouhanDeFoor Lord, and_ Manchebn August 4, 2015. ([37] at
62-63). National states that “[a] qties remains whether notice was provided on
July 27 or August 4, 2015. For purposeshis Motion only, [National] assumes
notice was provided on July 27, 2015.” (&Y 57 n.1). Viewing the evidence
in the light most favorable to the Cowyrior purposes of National’s motion, the
Court will use July 27, 2015, as the date of notice.
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Co. v. Sierra Contracting Cor.44 F.Supp.2d 1349, 1351 (N.D. Ga. 2010).

“Generally, notice provisions are madeandition precedent to coverage so that
insurers can be certain that they aneegithe opportunity to investigate the facts
surrounding an incident promptly andpepare a defense or settlement while the
facts are still fresh and witases are still available.” |d//hether notice was given
“as soon as practicable” is generally a quasof fact to be determined by a jury

according to the nature and circumstan@ethe individual case. lllinois Union

Ins. Co. v. NRI Const. Inc846 F. Supp. 2d 1366, 1370 (N.D. Ga. 2012). But

“when the undisputed facts would preclude recovery, the issue of notice becomes a
guestion of law appropriate for dispi@ on summary judgment.” Travelers

Indemnity Co. of Conn. \Douglasville Dev., LLCNo. 07—-CV-410-JOF, 2008

WL 4372004, at *4 (N.D. Ga. Sept. 19, 2008).
Georgia courts have held that a dedhws little as three months between the
filing of a lawsuit and notice to the in®uw is unreasonable as a matter of law.

N. River Ins. Co. v. Gibson Tech. Servs., Jid6 F. Supp. 3d 1370, 1378 (N.D.

Ga. 2014), order amended on denial abresideration, No. 1:13-CV-01505-MHS,

2015 WL 11236554 (N.D. Ga. June 15, 20(&fing Diggs v. S. Ins. Cp321

S.E.2d 792 (Ga. Ct. App. 1984 The Eleventh Cirdty interpreting an excess

coverage contract, has held that arfowonth delay between the lawsuit and the
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date of notice was unreasonable under Giadaw, absent a valid excuse. State

Farm Fire & Cas. Co. v. LeBland94 F. App’x. 17, 23 (11th Cir. 2012).
The following chart illustrates the daten which the Pay Parity Cases were

filed as well as the dates on which theunty reported the cases for coverage:

Case Grievance Case Filed Notice Date Delay™
Lord 2006 201@arbitration) | July 27, 2015 | 24 months
Andrews | January 2012 Nov.3)12 July 27,2015 | 24 months
Benson | April 6, 2012 April 13014 March 9, 2015/ 11 months
Manchel | NA Sep. 19, 2012 July 27, 2015 | 24 months
DeFoor | NA Oct. 16, 2012 July 27, 2015 24 months
Bigelow | NA Nov. 16, 2012 July 27, 2015] 24 months
Allen NA Oct. 25, 2013 July 27, 2015/ 18 months
Chouhan| July 28, 2015 NA Aug. 4, 2015 NA

TheBensongrievance was filed on April 012. ([36.1]). The Benson
lawsuit was filed on August 13, 2014. driefore, the County’s duty to notify
National ripened on August 13, 2014, atldtest. Yet the Willis Group did not
formally notify National of Bensonntil March 9, 2015,([37.8]; [37.14]).

TheAllen case was filed on October 25, 2013. Bigeloas filed on
November 16, 2012. In Septemi2813, the County’s Risk Department

recommended setting aside $750,000 for Bigel®@eFoorwas filed on October

16, 2012._Manchekas filed on Septeber 19, 2012, and twelve new plaintiffs

14 This column lists the amount of time from either the date of filing or the

beginning of the 2013 Policy coverageriod, whichever is shorter.
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were added on July 14, 2014. In Sedten2013, the County’s Risk Department
recommended setting aside $600,000 for Manaral $750,000 for Bigelow
Andrewswas initially fled on Novembées, 2012. The County’s internal
assessments show that it was awaat tthe potential exposure “could reach
upwards of 4 million dollars” after the Andrewsurt granted summary judgment
to the plaintiffs in September of 2014he County did not inform National of

Andrews Allen, Bigelow, DeFoor and_Mancheto National until July 27, 2015.

([37] at 62-65). It does not explain thé& to 24 month delays or show the delays
were justified.

TheChouhamgrievance was filed on July 28015. ([36.5]). The County
presents no evidence that it prded notice to National of Chouhayet the record
reflects that Chouhawas reported to National the same August 4, 2017,

correspondence that National cedes put it on notice of Andrewsllen, DeFoor

Lord, and Manchel (PSOMF § 57). This noticgas approximately one week
after the_Chouhagrievance was filed. For thisason, a fact issue remains
regarding whether notice of the Choulwdam was untimely.

Viewing these facts in the light mdsivorable to the County, the Court
finds that a reasonable jury could fiod that the County complied with its

obligation to provide timely notice of the Andrewslen, BensonBigelow,
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DeFoor Lord, and_Manchetases. National’'s nion for summary judgment

regarding the insufficiency of the Countyistice is granted with respect to all of
the Pay Parity Cases except the Choullaim. There remagian issue of fact
regarding whether notice of the Choult@se was proper and timely.

IV. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Fulton County, Georgia’s motion for
summary judgment [35] GRANTED IN PART andDENIED IN PART. lItis
GRANTED because the Policies provide coyggrdor the Pay Parity Cases and no
exclusion applies. It IBENIED because the County did not provide proper notice
of the Pay Parity Cases to National, andause there is an issue of fact whether
the County provided notice of the Choulwaim.

IT ISFURTHER ORDERED that National Casualty Company’s motion
for summary judgment [36] GRANTED IN PART andDENIED IN PART. It
is DENIED because the Policies provide coverémgethe Pay Parity Cases and no
exclusion applies. It GRANTED because the County did not provide proper

notice of the AndrewsAllen, Benson Bigelow, DeFoor Lord, and Manchetases,

but DENIED because there is an issue of fabether the County provided proper

notice of the Chouhacdlaim.
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SO ORDERED this 28th day of March, 2018.

LU Mt.hﬂr-n.. F‘. L‘M‘—-]
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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