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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DIST RICT OF GEORGIA
ATLANTA DIVISION

NATIONAL CASUALTY
COMPANY,

Plaintiff,
V. 1:16-cv-691-WSD

GEORGIA SCHOOL BOARDS
ASSOCIATION-RISK
MANAGEMENT FUND,

Defendant.

OPINION AND ORDER

This matter is before the Court Befendant Georgia School Boards-Risk
Management Fund’s (“Risk Fund”) Motidar Partial Summary Judgment [22],
and Plaintiff National Casualty Corapy’s (“National”) Motion for Summary
Judgment [23].

l. BACKGROUND

A. Introduction

This is a dispute between an ingura company andrésk management
agency. National and Risk Fund pide overlapping lialtity coverage to
members of a professional associatidtational’s insurance policies require

National to provide primary coverage es$ coverage is ailable from another
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source. If other coverage is availablgtional’s coverage is only excess.

Risk Fund’'s coverage agreementgitain a similar provision, under which

Risk Fund’s coverage is excess if otlhmmurance covering the same risk is in
place. These apparently conflicting pidens came to a head when several
individuals incurred liabilities covered by bqiharties. Each pty contends that
the other has primary covgmobligations for the lialities claimed, and that its
own coverage obligations aegcess. The Court is requiréo determine the extent
of the parties’ coverage obligations ight of the competing provisions.

B. National’s Coverage

National is an insurance company. (Bedant’s Statement of Material Facts
[22.2] (“DSMF”) 1 1). The ProfessiohAssociation of Georgia Educators
(“PAGE") is a professional associationtebichers and administrators. (DSMF
1 2). National issued insurance policies to PAGE for the July 1, 2012, to
July 1, 2013, and July 1, 2013, to July2014, periods (together, the “Policies”).
(DSMF 1Y 3-4). The Policies provide ttedlowing liability coverage to PAGE
members:

Coverage A—Liability Coverage

The Company will pay on behalf tie insured all sums which the

insured shall become obligated to pay by reason of liability imposed

by law or for monetary daages resulting from argLAIM made
against the insured arising out of @CCURRENCE in the course of
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the activities of the insured in hi&r professional cagity and caused
by any acts or omissions of the insd or any other person for whose
acts the insured is legally liabl&he Company shall defend any suit
seeking monetary damages which payable under the terms of the
policy, even if such suit be groundless, false or fraudulent; but the
Company may make such investiga, negotiation ad settlement of
anyCLAIM or suit as it may deem expedient.

(DSMF 91 5-6).

The Policies contain a provision limty coverage for liailities covered by
“other insurance” (National'®Other Coverage Provision”):

Other Insurance

This policy is specifically excesstifie insured has other insurance of
any kind whatsoever, whether primamyexcess, or if the insured is
entitled to defense or indemnification from any other source
whatsoever, including by way of exata only, such sources as state
statutory entitlements or provisions. Other insurance includes, but is
not limited to, insurance policies, state pools, and programs of
self-insurance, purchased or established by or on behalf of any
EDUCATIONAL UNIT , to insure againsELAIMS arising from
activities of theeEDUCATIONAL UNIT or its employees, regardless
of whether or not the policy or program provides primary, excess,
umbrella or contingent coverage.

In addition, Coverage A [LiabilitfCoverage] is specifically excess

over coverage provided by aBpUCATIONAL UNIT'S or school
board’s errors and omissions omngeal liability policies, purchased

by the insured’s employer or former employers, or self-insurance
program or state pools, whether collectible or not, and it is specifically
excess over coverage provideddny policy of insurance which

purports to be excess to alipy issued to the insured.

(DSMF 1 7).



C. Risk Fund’s Coverage

Risk Fund is a risk managementagy created under O.C.G.A. § 20-2-2001
et seq. (DSMF 1 16-17). Itis an assaton formed by boards of education to
share their liability risks. (O.C.G.A.Z)-2-2001(6); DSMF § 17). Risk Fund’s
members include Columbia County Schools, Douglas County School District,
Muscogee County School District, and Midsh County Board of Education.
(DSMF 11 20-23). Risk Fund “is not an insurance company or an insurer” under
Georgia insurance law. O.C.G.A. § 20-2-2004.

Risk Fund’s risk-sharing arrangemésnset out in covage agreements
entered into by Risk Fund and its mensbghe “Coverage Agements”). (DSMF
1 18). Under the Coverage AgreementskHiund provides liability coverage to
members and their employeéscluding PAGE members.The coverage periods
are July 1, 2012, to July 1, 2013, and Jul013, to July 1, 2014. (DSMF 11 18,
20-23). Risk Fund’s coverage incliediéability coverage for personal injury,
bodily injury, property damage, negligeatts, wrongful acts, and sexual abuse.
(See[5.1]-[5.4]). Risk Find is required to “pay [amounts a] Member becomes

legally obligated to pay as damagertido “defend . . . M&ber[s] against any

! The Coverage Agreements defthe boards of education and their

employees, acting within the scope of thenployment, as “mebers.” (See, e.g.
[5.2] at 14).



‘suit’ seeking those damages.” (See, d%3] at 30;_see generall$.1]-[5.4]).

Risk Fund’'s members are jointly and selly liable “for all legal obligations”
arising under the Coverage Agreenseen(DSMF 11 18-19; O.C.G.A. § 20-2-
2009).

The Coverage Agreements contaiprovision limiting coverage where
insurance is available from anotheusce (Risk Fund’s “Other Coverage
Provision”):

4. Insurance.

If valid and collectible insurance @&vailable to the Member for a loss

covered by [Risk Fundijnder any coveragearts within this

Coverage Document, the obligatiosig/Risk Fund] are excess over
the available and collectible insurance.

(DSMF 1 25, 275.

D. Individuals Covered by BotNational and Risk Fund

From 2014 to 2016, several lawsussre filed against PAGE members
covered under National’s Palss and Risk Fund’s Corege Agreements (the
“Covered Individuals”). (SeBSMF 1 28-32). In June 2014, for example, an

elementary school student filed a negligemaction against his school principal, a

2 This version of Risk Fund’'s Oth€overage Provision appears in the

Coverage Agreement for July 2012, to July 1, 2013. The version of the Other
Coverage Provision in the Caagie Agreements for July 1, 2013, to July 1, 2014,
omits the word “parts” bubtherwise is identical.
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PAGE member and employee of ColumBiaunty School District. ([5.7]; DSMF
1 29). The student alleged that, as altediuhe principal’s negligence, he fell
from a playground ladder and injureantsielf. ([5.7] 11 13, 17). In
September 2015, a high school studdetifa negligence action against her
chemistry teacher, a PAGE memlb@&d employee of Douglas County School
District. ([5.8]; DSMF { 28). The studealteged that, as a result of the teacher’s
negligence, she was burned during a asagnexperiment. ([5.8] 11 5-23).
Similar lawsuits have been filedagst other PAGE members employed by
Risk Fund’'s members, including employe#olumbia County School District,
Muscogee County School District, and Midsh County School District. (DSMF
11 30-32).

National refused to defend or indeifiyrthese Covered Individuals until
Risk Fund’s coverage, undine Coverage Agreementsas exhausted. (See
DSMF 11 33-38). National claims theh@t Coverage Provision in the Policies
makes National only an excassurer. Risk Fund contends that National is the
primary insurer and that Risk Fund idyrequired to provid excess coverage.
Faced with National’s refusal to provigemary coverage, Risk Fund defended,
indemnified and paid settlement amoumsbehalf of the Covered Individuals,

pending resolution of this action. (SB&MF 11 33-38).
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E. Procedural History

On March 3, 2016, National filatk Complaint for Declaratory
Judgment [1] and, on April 28, 201i6filed its Amended Complaint for
Declaratory Judgment [4] (“Amended @plaint”). The Amended Complaint
seeks a declaration that Risk Fund hag ‘firimary duty to defend and indemnify”
Covered Individuals against whom suitv@deen filed. (Compl. at 9-10).

On May 20, 2016, Risk Fund filed i@ounterclaim for Breach of Contract,
Contribution, Unjust Enrichment and Dachtory Judgment [5]. Count 1 asserts a
breach of contract claim, alleging thatthéaal violated the Policies by refusing to
defend or indemnify the Covered Individual$5] 1 101). Count 2 asserts a claim
for unjust enrichment and equitablent¢ribution, alleging that National was
unjustly enriched by Risk Fund’s defe and indemnification of Covered
Individuals, and that Risk Fund is et@bly entitled to contbution from National
for amounts paid by Risk Fund. ([5] 11 108-109). Count 3 seeks a declaratory
judgment that National is the primarysurer of PAGE members covered under the
Policies and the Coverage Agreements or, in the alternative, that National and
Risk Fund must share, pro rata, defease indemnity obligations. ([5] at 39).

Count 4 seeks attorney’s fees, un@€.G.A. § 13-6-11, on the grounds that



National acted in bad faith, was stubbornly litigious, or caused Risk Fund
unnecessary trouble anglpense. ([5] at 40).

On September 16, 2016, National filed its Motion for Summary Judgment
on its claim for declaratory relief and on Risk Fund’s counterclaim for declaratory
relief. Risk Fund also filed its Motidior Partial Summary Judgment, requesting a
declaration that (1) “coverage owsamjointly covered persons under
[National’s Policies] is primary tooverage provided under” Risk Fund’s
Coverage Agreements, or) (ke parties “must share coverage owed to jointly
covered individuals on a protaabasis.” ([22] at 1-2).

Il LEGAL PRINCIPLES

A. Legal Standard for Summary Judgment

“Summary judgment is appropriate &re the pleadings, the discovery and
disclosure materials on filand any affidavits show th#ttere is no genuine issue
as to any material fachd that the moving party is gthed to judgment as a matter

of law.” Ahmed v. Air France-KLM165 F. Supp. 3d 1302, 1309 (N.D. Ga.

2016); sed-ed. R. Civ. P. 56. “An issue of fastmaterial if it ‘might affect the

outcome of the suit under the governing lawW. Grp. Nurseries, Inc. v. Ergas

167 F.3d 1354, 1360 (11th Cir. 1999) (tjng Anderson v. Liberty Lobby, Inc.

477 U.S. 242, 248 (1986)). “An issue of fact is genuine ‘if the evidence is such
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that a reasonable jury could returaeadict for the nonmoving party.” Icat 1361
(quoting Andersod77 U.S. at 248).

The party seeking summary judgmémears the initial responsibility of
informing the district court of the basis for its motion, and identifying [materials]
which it believes demonstrate the absenca génuine issue of material fact.”

Celotex Corp. v. Catrettt77 U.S. 317, 323 (1986). “Timeovant[] can meet this

burden by presenting evidence showing there dispute of material fact, or by
showing that the nonmoving party has failed to present evidence in support of
some element of its case on whichegbs the ultimate burden of proof.”

Graham v. State Farm Mut. Ins. Cb93 F.3d 1274, 1281-82 (11th Cir. 1999).

The moving party need not “support itstoa with affidavits or other similar
materialsnegating the opponent’s claim.”_CeloteA77 U.S. at 323. Once the

moving party has met its initial burden, the nonmoving party must demonstrate that
summary judgment is inappropriate by designating specific facts showing a
genuine issue for trial. Grahai®3 F.3d at 1282. The nonmoving party “need

not present evidence in a form neces$aryadmission at trial; however, he may

not merely rest on his pleadings.” 1fT]he mere existence agbme alleged

factual dispute between the parties will defeat an otherwise properly supported



motion for summary judgment; the requirement is that there lgenuine issue of
material fact.” Anderson477 U.S. at 247-48.

“If the evidence presented by the non-movagty is merely colorable, or is
not significantly probative, summajydgment may be granted.” Apcoa,

Inc. v. Fid. Nat. Bank906 F.2d 610, 611 (11th Cir. 1990) (internal quotation

marks omitted) (quoting Andersp#77 U.S. at 250). The party opposing
summary judgment “must do more theimply show that there is some
metaphysical doubt as to the material facts.. Where the record taken as a whole
could not lead a rational trier of factfiad for the nonmoving party, there is no

genuine issue for trial.”_Scott v. Harrs50 U.S. 372, 380 (2007) (internal

guotation marks omitted) (quoting MatsualElec. Indus. Co., Ltd. v. Zenith

Radio Corp,.475 U.S. 574, 586-87 (1986)); ddiller v. Kenworth of Dothan, Ing.

277 F.3d 1269, 1275 (11th Cir. 2002) (atpas entitled to summary judgment if
“the facts and inferences point overwheigly in favor of the moving party, such
that reasonable people could not arae contraryerdict” (quoting

Combs v. Plantation Patterri©6 F.3d 1519, 1526 (11th Cir. 1997) (internal

guotation marks omitted))).
“At the summary judgment stage, facts must be viewed in the light most

favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those
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facts.” Scott550 U.S. at 380. “When opposingtes tell two different stories,
one of which is blatantly contradictég the record, so that no reasonable jury
could believe it, a court shtlmlinot adopt that version of the facts for purposes of
ruling on a motion for summary judgment.” 1fC]redibility determinations, the
weighing of evidence, and the drawingmferences from the facts are the function
of the jury.” Graham193 F.3d at 1282. “The nonmaxuaneed not be given the
benefit of every inference but only e¥ery reasonable inference.” Id.

Rule 56(c) mandates the entryspimmary judgment, after adequate
time for discovery and upon motion,agst a party who fails to make
a showing sufficient to establish thristence of an element essential
to that party’s case, and on which that party will bear the burden of
proof at trial. In such a situatiothere can be “no genuine issue as to
any material fact,” since a compefailure of proof concerning an
essential element of the nonmovip@rty’s case necessarily renders
all other facts immaterial.

Celotex 477 U.S. at 322-23; ségeeman v. JPMorgan Chase Bank N.A.

-- Fed. App’x --, 2017 WL 128002, at *4 (11th Cir. Jan. 13, 2017) (same);

Herzog v. Castle Rock Entm’193 F.3d 1241, 1247 (11th Cir. 1999) (“If the

non-movant in a summary judgment actfaits to adduce evidence which would
be sufficient, when viewed in a light siadfavorable to the non-movant, to support

a jury finding for the non-movant, sumary judgment may be granted.”).
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B. Insurance Contract Intemgtation under Georgia Law

“Insurance in Georgia is a matter of c@et and the parties to the contract

of insurance are bound by its plain and unambus terms.” Hurst v. Grange Mut.

Cas. C0.470 S.E.2d 659, 663 (Ga. 1996); ¥&®mans & Assoc. Agency,

Inc. v. Bowen Tree Surgeons, In618 S.E.2d 673, 677 (Ga. Ct. App. 2005)

(“[A]ln insurance policy is simply a coract, the provisions of which should be
construed as any othepe of contract.”).

When language in the insurance pglits explicit and unambiguous, the
court’s job is simply to apply the term$§the contract as written, regardless of

whether doing so benefits the carrier ar thsured.”_Georgia Farm Bureau Mut.

Ins. Co. v. Smith784 S.E.2d 422, 424 (Ga. 2016); 8smaldson v. Pilot Life Ins.

Co,, 341 S.E.2d 279, 280 (Ga. Ct. App. 1988Yhere the language fixing the
extent of coverage is unambiguous, and but one reasonable construction is
possible, this court must enforce the caatras written.”).“[T]he plain meaning
of the terms must be given full effecttivdut straining to extend coverage where

none was contracted or intended.’at8tFarm Fire & Ca Co. v. Baumar/23

S.E.2d 1, 3 (Ga. CApp. 2012). “[A]n insurance copany is free to fix the terms
of its policies as it sees fit, so longsagh terms are not contrary to law.”

Henning v. Cont’l Cas. Cp254 F.3d 1291, 1295 (11th Cir. 2001) (internal
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guotation marks omittedjj(ioting_ Cont’l Cas. Co. v. H.S.I. Fin. Servs., |/66

S.E.2d 4, 6 (Ga. 1996)).
If the terms of the policy are ambiguous, “the statutory rules of contract

construction [are] applietd.Pomerance v. BerkshrLife Ins. Co. of Am.654

S.E.2d 638, 640 (Ga. Ct. App007). Ambiguities in the policy are “strictly

construed against the insurer as the draft¢he document.”Federated Mut. Ins.

Co. v. Ownbey Enterprises, In627 S.E.2d 917, 921 (Ga. App. Ct. 2006); see

Giddens v. Equitable LifAssur. Soc. of U.$445 F.3d 1286, 1297 (11th Cir.

2006) (“[W]hen a policy is ambiguous, or is capable of two reasonable
interpretations, it is construed in the lighost favorable to the insured and against
the insurer.”).“[A] word or a phrase is ambiguoughen it is of uncertain meaning

and may be fairly understood in moreysdhan one.”_Ownbey Enterprisé®,7

S.E.2d at 921 (citatioand internal quotatn marks omitted); se@ogard v. Inter-

State Assur. Cp589 S.E.2d 317, 318 (Ga. Ct. A@f03) (“Under Georgia law,

an insurance contract ismsidered ambiguous only if its terms are susceptible to
two or more reasonable interpretations.”).
“[T]he interpretation of an insurang@alicy, including the determination and

resolution of ambiguities, is a questionlaiv for the court to decide.” Giddens
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445 F.3d at 1297 (citing O.C.G.A. § 13-2-1); ssmnerance654 S.E.2d at 640
(“The proper construction of a contraciigjuestion of law for a court to decide.”).

. DISCUSSION

The dispute here requires the Cduorinterpret apparently conflicting
provisions in National's Policies and RiBkind’s Coverage Agements. National
argues its Other Coverage Provisioguies it to provide excess, rather
than primary, coverage to the Coverediduals because “other insurance” is
available under Risk Fund’'s Coverafygreements. Risk Fund argues its own
Other Coverage Provision requires iptovide only excess coverage because
“valid and collectible” instance exists under NationaPolicies. That is, each
party claims the other is required tapide primary coverage to the Covered
Individuals, and that its oweoverage obligations are esse The question here is
how to reconcile the partiesbmpeting interpretations.

A. Whether National’'s OthdCoverage Provision Applies to Risk Fund’s
Coverage

National’'s Other Covee Provision states:
Other Insurance

This policy is specifically excesstifie insured has other insurance of
any kind whatsoever, whether primamyexcess, or if the insured is
entitled to defense or indemnification from any other source
whatsoever, including by way of exata only, such sources as state
statutory entitlements or provisions. Other insurance includes, but is

14



not limited to, insurance policies, state pools, and programs of
self-insurance, purchased or established by or on behalf of any
EDUCATIONAL UNIT , to insure againsILAIMS arising from
activities of theEDUCATIONAL UNIT or its employees, regardless
of whether or not the policy or program provides primary, excess,
umbrella or contingent coverage.

In addition, Coverage A [LiabilitfCoverage] is specifically excess

over coverage provided by aBpUCATIONAL UNIT'S or school
board’s errors and omissions omngeal liability policies, purchased

by the insured’s employer or former employers, or self-insurance
program or state pools, whether collectible or not, and it is specifically

excess over coverage provideddmy policy of insurance which
purports to be excess to alipy issued to the insured.

(DSMF | 7).

Risk Fund contends its coverage is father insurance” within the meaning
of National's Other Coverge Provision because, undeeorgia law and the terms
of the Coverage Agreements, Risk Fusmidot an insurer and does not provide
“insurance” coverage.National argues Risk Fulsdcoverage falls within
National’'s Other Coverage &rision because (1) the provision expressly applies to
coverage provided by “stapmols” and “programs of self-insurance,” and (2) the
provision is triggered when “the insureddentitled to defense or indemnification

from” any sourceother than insurance. (DSMF { 7).

3 Georgia law provides that Risk Fufig not an insurance company or an

insurer under” Georgia’s surance code, and eachv@rage Agreement states
“This Coverage Document is not an insoce contract.” O.C.G.A. § 20-2-2004;
([5.1]-[5.4]).
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National’'s Other Coveragerovision states that coverage “is specifically
excess over coverageovided by anfEDUCATIONAL UNIT'S or school
board’s . . . self-insurance program atstpools . ...” (DSMF (7). ltis
undisputed that Risk Fund is an “asstioraformed by boards of education” to
develop and administer a “group self-irmuce fund[],” which is a “pool of public
moneys established . . . from contributi@igRisk Fund’s] members in order to
pool the risks of general liability.” O.G.A. 88 20-2-2001(5)-(6). Risk Fund thus
provides coverage through a “selfimance program @tate pool[],” and
Risk Fund’s coverage falls within Natial’'s Other Coveragerovision. (DSMF
17).

Even if Risk Fund did not providsoverage through a “self-insurance
program or state pool,” its coveragdenwise falls within National’s Other
Coverage Provision. The provision statest “[t]his policy is specifically excess
if the insured has other insuranceaoly kind whatsoever, whether primary or
excessor if theinsured is entitled to defense or indemnification from any other
sour ce whatsoever, including by way of example only, such sources as state
statutory entitlements or provisions.” SMF § 7 (emphasis added)). The policy
terms plainly encompass both insurance @ordinsurance sources of

indemnification or defense. Evencapting Risk Fund’s argument that its
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coverage does not constitute “ingnce,” Risk Fund provides coverage

“entitl[ing] [its members] tadefense or indemnification.” This brings Risk Fund’s
coverage within Nationa’ Other Coverage Provision. That the provision is
entitled “Other Insurance” does not chanigis result, because the body of the
provision unambiguously applies to cowgegdrom sources other than commercial

insurance._Sekn re G-I Holdings, Ing.755 F.3d 195, 203 (3d Cir. 2014) (“The

title of a section cannot contradict or réerthe plain language of the contractual

provisions within that section,”Lumenate Techs., LP v. Baké&o. 1:14-cv-125,

2014 WL 1664476, at *3 (S.D. Ohio A5, 2014) (“Section headings in a
contract are not binding provisions, thagrely guide the reader to certain
provisions.”); 17A Am. Jur. 2d Corgcts 8 372 (2d ed. May 2017 Update)
(“Although courts may consider the tittd a contract provision or section to
interpret a contract, the greatwveight must be giveto the operative contractual
clauses of the agreement.”).

B. Reconciliation of National's ®er Coverage Provision with
Risk Fund’'s Other Coverage Provision

The Court next considers how tconcile National'©ther Coverage
Provision with Risk Fund’s Other CoveraBeovision. Both provisions purport to
limit coverage where coveraggeavailable from anothesource. “Georgia caselaw

indicates that, when two insurance polcevering the same risk both contain
17



‘other insurance’ clauses that cannot éeonciled, those clauseancel each other

out and the insurers share in liabilgyo rata.” _The Am. Cas. Co. of

Reading v. MAG Mut. Ins. Cp185 F. App’x 921, 925 (11th Cir. 2006). “Excess

provisions are irreconcilable, regardles$ofv they are written, if both policies in
guestion provide that if there be other irsce, each shall be responsible only for

excess over any other valid and collectibkurance.”_St. Paul Fire & Marine Ins.

Co. v. Valley Forge Ins. CoNo. 1:06-cv-2074, 2009 WL 789612, at *4 (N.D. Ga.

Mar. 23, 2009); se8tate Farm Fire & Cas. Co. v. Holtd?05 S.E.2d 872, 874

(Ga. Ct. App. 1974) (“Where . . . both imets attempt to limit their liability to
excess coverage ‘if there is other insughthen the clauses are irreconcilable,
cancel each other out, and the liability id®divided equallpetween them.”).
National’'s Other Covege Provision states:
Other Insurance

This policy is specifically excesstifie insured has other insurance of
any kind whatsoever, whether primamyexcess, or if the insured is
entitled to defense or indemnification from any other source
whatsoever, including by way of exata only, such sources as state
statutory entitlements or provisions. Other insurance includes, but is
not limited to, insurance policies, state pools, and programs of
self-insurance, purchased or established by or on behalf of any
EDUCATIONAL UNIT , to insure againsELAIMS arising from
activities of theEDUCATIONAL UNIT or its employees, regardless
of whether or not the policy or program provides primary, excess,
umbrella or contingent coverage.

18



In addition, Coverage A [LiabilitCoverage] is specifically excess

over coverage provided by aBDUCATIONAL UNIT'S or school
board’s errors and omissions omngeal liability policies, purchased

by the insured’s employer or former employers, or self-insurance
program or state pools, whether collectible or not, and it is specifically
excess over coverage providedany policy of insurance which

purports to be excess to alipy issued to the insured.

(DSMF 1 7). Risk Fund’s Oth&€overage Provision states:
Insurance.
If valid and collectible insurance &vailable to the Member for a loss
covered by [Risk Fundijnder any coveragearts within this

Coverage Document, the obligatiosig/Risk Fund] are excess over
the available and collectible insurance.

(DSMF 91 25, 27).

“Each [of these] excess clause[s] plgiattempts, in the circumstances of
the instant case, to shift primary liability ttee ‘other insurance,’ that is, the other
policy. . .. Thus, the excess clauses caeaeh other out, and pro rata distribution

of liability is warranted.” MAG Mut. Ins. Co, 185 F. App’x at 927; see, €.9.

Allied Prop. & Cas. Ins. Cov. Bed Bath & Beyond, IncNo. 1:12-cv-01265,

2014 WL 1292456, at *10 (N.D. Ga. Mar. 2014) (“[B]oth policies are primary
unless other insurance appligswhich case both are exae It follows that the
clauses are irreconcilable. Therefore, plarties must share with Defendants, on a
pro rata basis, any coveredst of defending [the insudethat was incurred before

the exhaustion of the policy limits.” (internal citations omitted)).
19



This conclusion is consistent with easapplying Georgia law to similar
provisions in disputes over which insurgeresponsible for providing coverage.

In Philadelphia Indem. Ins. Co. First Multiple Listing Servs., Ing173 F. Supp.

3d 1314 (N.D. Ga. 2016), the court consatetwo competing “other insurance”
provisions. The first stated: “If thedared has any other insurance for Claims
covered hereunder, the insurance proviogthis Policy shalbe excess over such
other insurance, regardlesiswhether such other ingnce is collectible or
designated as primary or excess.” dd1322. The second provision stated:
“Insurance as is provided by this polislgall apply only as excess over any other
valid and collectible insurance avdila to any insured . . . .” lct 1323.

The court concluded the provisions wareconcilable: “Since the Other
Insurance provisions in the two polisieach purport to be excess over other
insurance, the provisions cannot be rededcand cancel each other out. As such,

[the two insurance companies]ash in liability pro rata.”_ld.see alsd/alley

Forge Ins. Cq9.2009 WL 789612, at *5-7 (requirirggpro rata distribution of

liability where (1) one policy stated: “This insurance is excess over any of the
other insurance, whetheriprary, excess, contingeat any other basis,” and

(2) the second policy stated: “If thereaisy other valid and collectible insurance

20



for injury or damage covered by this agmeent, . . . we’'ll apply this agreement as
excess insurance over any part of any oith&urance which vides [coverage]”).
The reasoning in these cases is sourttlapplies here. The Court finds that
Risk Fund is entitled to summary judgmemn its request for a declaration that
National’'s Other Coverage ®ision is irreconcilable with Risk Fund’s Other
Coverage Provision, andahthe parties “must share defense and indemnity
coverage on a pro ratadig” ([22.1] at 23). Rk Fund’s Motion for Partial
Summary Judgment is granted, and biai’s Motion for Summary Judgment is

denied’

4 National argues its Other Coverdgmvision trumps Risk Fund’s Other

Coverage Provision, because the formsex “super excess” clause—in that it
“expressly provides that coverage . . exsess to other available coverage whether
that coverage is primary, excess ontingent”—and the latter is only a “simple
excess” clause, “meaning it generally stdked the coverage will be excess to
other available insurance.” ([26] at 13)his distinction has not been recognized
in Georgia, is inconsistent with casgplying Georgia law, and finds limited
support in cases from other jurisdictions. &eene Ins. Co. v. St. Paul Fire &
Marine Ins. Cq.229 F.3d 56, 61 (1st Cir. 2000}jg8ng that “most courts” reject
the theory that “the primary insurer [isktlone whose ‘other insance’ clause [is]
more general in scope, favoring instélae doctrine of mutual repugnancy, under
which two insurers’ excess clauses are thotlcancel each other out”); ([28] at
8-10 (collecting cases)). National’'s@oach encourages “an exercise in
meaningless semantics,” State Fafme & Cas. Co. v. LiMauro482 N.E.2d 13
(N.Y. Ct. App. 1985), and risks igniting“draftsmanship battle by which insurers
seek to ‘outspecific’ one another in ateapt to shift the primary burden of a loss
on to the other insurer involved,” State Favhat. Auto. Ins. Co. v. U. S. Fid. &
Guar. Co,490 F.2d 407, 411 (4th Cir. 1974).
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V. CONCLUSION

For the foregoing reasons,

IT IS HEREBY ORDERED that Plaintiff's Motion for Summary
Judgment [23] IDENIED.

IT IS FURTHER ORDERED that Defendant’s Motion for Partial

Summary Judgment [22] GRANTED.

SO ORDERED this 2nd day of June, 2017.

WM% L. L"‘ﬂ'—-]
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE
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