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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JAMESANTHONY SMART, JR,,

Plaintiff, _
V. 1:16-cv-826-W SD
DEKALB COUNTY, GEORGIA,
Defendant.

OPINION AND ORDER

This matter is before the Court on dlstrate Judge JanE. King'’s Final
Report and Recommendation [78] (“R&R"The Final R&R recommends the
Court deny Plaintiff James Anthony Smart, Jr.’s (“Plaintiff”) Motion for Summary
Judgment [52] and Defendant DeK&bunty, Georgia’s (“Defendant,” or
“DeKalb County”) Motion for Summary Judgmeit6]. Also before the Court are
Plaintiff's Objections to Order arideport and Recommendation on a Motion for
Summary Judgment [80] (“Plaintiff's Objeons”) and Defendant’s Objections to
the Magistrate Judge’s Report @Rdcommendation [81]'Defendant’s

Objections”).
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l. BACKGROUND

A.  Facts

On June 12, 1995, Plaintiff begannkmg for DeKalb County Roads and
Drainage as a crew worker. (Depasitiof James Anthony Smart, Jr. [53]
(“Smart Dep”) at 131:11-15). Plaintiff was promoted over the years to senior crew
worker, equipment operator, senior gauent operator, cregupervisor, and,
finally, construction supervis. (Smart Dep. at 131-R7Plaintiff held the
position of construction supervissom June 2006 until his resignation in
November of 2015. ([71.1] at 7-8).

While employed as a construction supervisor, Plaintiff was required to
maintain a Class A Commaeat Driver’s License (“CIL") to perform at least
some of his duties. (Smart Dep. at 22%-[71.1] at 13). During the relevant
period, Plaintiff possessed a Class A GDlith an expiration date of

March 1, 2016. (Smart Dep. 42:10-25). Plaintiff was also required to submit to

! The facts are taken from the Final R&nd the record. The parties have not

objected to any specific facts in the HiR&R, and the Court finds no plain error
in them. The Court thus adopts tlaets set out in the Final R&R. S&arvey

v. Vaughn 993 F.2d 776, 779 n.9 (11th Cir. 1993).

2 The Class A CDL is the highest CLBhich means the holder of this type of
CDL can operate all CDL vehiclegSmart Depat 189:16-21).



a physical examination approximately omsery one to two years for purposes of
assessing whether Plaintiff could maintaisa @GDL. (Smart Dep. at 32:12-17).

On March 12, 2015, while at work, Plafhtvas “informed [] that he had to
go down to take a CDL physical.” (Sméaxep. at 52:11-16). Later that day,
Plaintiff went to the medical office¥ Caduceus USA, Defglant’s third-party
occupational health medigarovider, located imTucker, Georgia. _(Idat 52;
Deposition of Karyn Keaton-Bailey [54]Bailey Dep”) at 14:16-22). During his
visit, Plaintiff submitted to a number of tests, including ones for vision and blood
pressure. (Smart Dep. at 56). Plaintifcalnformed the examining nurse that he
was taking eye drops for glaucoma anedication for high blood pressure. (&d.
56-58). Plaintiff was ultimately told thabe couldn’t pass” the examination unless
he received a note from his doctor stgtthat he was able to drive. {ld.

As a result, Caduceus USA issued a reptating, with regard to Plaintiff's
“work status” that Plaintiff was “disqualified/off work” due to
glaucoma/hypertension. 7(I.1] at 21). Upon receipt of the report, DeKalb
County’s Nurse Manager, K Keaton-Bailey, one of the people responsible for
ensuring that CDL drivers receive their piogds in a timely manner, sent a work
status form to Roads and Drainage refirajrPlaintiff from duty. (Bailey Dep. at

11-12, 17-20, 22-23, 31 62; Smart Dep. 22-ZBhe next day, on March 13, 2015,



Plaintiff was sent home from work andaped on “refrain from duty” status.
(Smart Dep. at 74:11-18).

On March 16, 2015, GeomgDepartment of Drier Services (“DDS”)
mailed Plaintiff a letter stating:

Changes to state and federal laguiee the Department of Driver
Services (DDS) to collect copiestble medical certificates held by all
commercial drivers beginning Jamyd, 2012. Additionally, each
commercial driver must certify or-eertify the type of driving in
which he/she engage#&ny commercial driver who fails to satisfy
these requirements within the timbotted in that regulation will no
longer be qualified to operatecammercial vehicle until they re-
certify or submit a new medicgualification card to DDS.

Your driving record indicates that either your medical certificate is
expired or you have otherwisdlé to comply with medical
certificate requirements applicabledommercial drivers. As a result,
the DDS will change your CDLIS rdecal certification status to

“‘“NOT CERTIFIED” and you will no longr be qualified to operate a
commercial vehicle effective 0B3/2015. Please note that your non-
commercial driving privilege is natmpacted by this. However, you
cannot lawfully operata commercial vehicle on or after this date.

(Smart Dep. at 49:3-25, 50:1-2). Shortlyeafreceiving the lette Plaintiff visited
his personal ophthalmologist’s office for follow-up tests and to request a letter
demonstrating that it was acceptable for hindriwe. (Smart Dep. at 64-67). On
March 18, 2015, Plaintiff's ophthalmologistthared a letter for Plaintiff, stating:

“James A Smart has been treatedum office for Advanced Open Angle



glaucoma. He has 20/20 vision in betfes, but a limited field of vision.”
(Declaration Dr. Polly Henderson, M.[»2.7] (“Henderson Decl.”) { 6).

Plaintiff provided Caduceus USA withnew blood pressure reading and the
letter from his ophthalmologist concerning glaucoma. (Smaidep. at 70-71).
Plaintiff was informed that this wassufficient, however, and that Caduceus
required Plaintiff to provide an exgtion form from the Department of
Transportation (“DOT”), which could be abhed from the Georgia DDS. ([66.4]
at 16-17). On April 6, 2015, after anaewination of Plaintiff on March 23, 2015,
Plaintiff's ophthalmologist completed the vision exemption form and shortly
thereafter remitted the form directly todieceus. ([52.5] at 217; Smart Dep. at
81-82).

Plaintiff asked if Caduceus wouldease him to return to work, but,
according to Plaintiff, Caduceus advisethhthat “it was up to the county” to make
that determination. (Smart Dep. at 8#)s a result, Plaintiff approached Leo
Owens, the Roads and Drainaggministrative service magear, about his desire to
return to work. (Smart Dep. at 84Plaintiff testified in his deposition:

| went up to the job. | saw that¢b] was in his office. | walked in

his office and | spoke with him andasked him, | said, Leo, | need to

come back to work Even if it means not drig a county vehicle. . . .

| mean if | need to grab a shoveldabe a crew worker, | can do that

and he told me he couldn’t let meturn to work until | passed a
physical because my job reqenl a CDL physical.
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(Smart Dep. at 198:14-23). Plaintiff didt return to work after this date.

On or about June 23, 2015, Plaintiff sought out a private physician to
perform an independent CDL physical exaation. (Smart Dep. at 87-88).
Plaintiff obtained a Medical Examirie Certificate from Dr. Vikash Modi
indicating that Plaintiff passeddlCDL physical requirements. (lat 148-49;
Deposition of Michelle Harkles [59] (arkles Dep.”) at 12-14; Deposition of
Leonardo Owens [60] (“Owens Dep.”) at 29). On June 26, 2015, Plaintiff went
to work and presented the Medi&{aminer’s Certificate to Owens’s
administrative assistant who informed Ptdfrthat it was insufficient because it
was not issued by Caduceus USA. (Srbap. at 149; Harkles Dep. at 12-14;
Owens Dep. at 19-20).

In 1990, DeKalb County issuednaitten policy regarding physical
examination requirements for CDLs. gposition of Katherine Furlong [63]
(“Furlong Dep.”) at 12).The 1990 policy provided:

All DeKalb County drivers who amequired by the State of Georgia

to have a valid [CDL] while opating County vehicles shall be

required, as a condition of emplognt, to pass the same State of

Georgia physical examination requirements for driver’s license

renewal as drivers of vehicles op&d by private entities in the State

of Georgia. This may becaomplished by passing a physical

examination provided by DeKalb County or by the employee
providing documentation that he or she passed the state required



physical examination by any physician acceptable to the State of
Georgia.

(1d.).

On November 18, 2015, Plaintténdered his resignation letter to
Defendant. (Smart Dep. 26-27; CITE). According to Smart, he resigned out of
necessity because he neddo access funds from his DeKalb County pension
fund. On February 29, 2016, Plaintiff reved his Class A CDL. (Smart Dep. at
98).

B.  Procedural History

On March 14, 2016, Plaintiff filedis initial Complaint [1], and on
July 1, 2016, Plaintiff filed his First Aended Complaint [13]. Plaintiff alleges
that Defendant intentionally discrimindtagainst Plaintiff in violation of the
Americans with Disabilities Act (“ADA Dy (i) sending him home after a physical
exam showing he had highdold pressure and glauconfi@, failing to provide a
reasonable accommodation later requebieBlaintiff, and (iii) failing to allow
Plaintiff to return to work when he @sented a renewed CINith a valid medical
certification. ([13] 11 26-27). Plaifitialso alleges, for the same reasons
articulated in his ADA claim, that Defdant intentionally discriminated against

Plaintiff in violation of the Rehabilitation Act of 1973._ (14 28-29).



On May 5, 2017, Plaintiff and Defenddiled their respective Motions for
Summary Judgment. Plaintiff argueshis Motion for Summary Judgment that (1)
he is actually disabled and was “regat@ds” disabled by Defendant; (2) he is a
gualified employee, with or withoueasonable accommodation, and he can
perform all of his essential job funetis; and (3) he was subject to unlawful
discrimination because of his disability52[1] at 1-24). Defendant argues in its
Motion for Summary Judgment that (1) Pigf fails to meet his burden of
establishing grima facie case of discrimination under the ADA and Rehabilitation
Act; (2) Defendant had l&gmate, non-discriminatory reasons with regard to
actions it took pertaining to Plaintiff's employment; and (3) Plaintiff cannot meet
his ultimate burden of establishing thatias entitled to and denied a reasonable
accommodation that Defendant intentionaligcriminated against him on the basis
of his disability. ([66.2] at 2-3).

On January 5, 2018, the Magiseaudge issued her Final R&R
recommending denying Plaintiff's af@efendant’'s Motions for Summary
Judgment. The Magistrate Judge foundhwespect to the first element required
to show gorima facie case of disability discrimination under the ADA, that,
although Plaintiff failed to present facsufficient to show he has an actual

disability because he failed to demonsttate either his glaucoma or hypertension



“substantially limit[]” a major bodily faction or major life activity, Plaintiff
presented sufficient evidence from whia jury could reasonably infer that
Plaintiff was “regarded as” disabled byfBedant. ([78] at 44, 46, 49, 55). The
Magistrate Judge found, with respecthe second element, that Plaintiff produced
sufficient evidence creating a genuine isstinaterial fact regarding whether a
Class A CDL was an essentfahction of Plaintiff's job, and, therefore, whether
Plaintiff was a “qualified indiidual” under the ADA. (Idat 67-68). Finally, the
Magistrate Judge found, as to the thireneént, that a genuine issue of material
fact exists as to whether Defendantvidscriminated against “because of” his
disability. (Id.at 78) The Magistrate Judge exipled that (1) Plaintiff presents
evidence giving rise to a triable issumncerning whether Plaintiff identified and
proposed to Defendant a reasonableavsuoodation and (2) a genuine issue of
material fact exists as to whether Ptdfrwas subjected to disparate treatment.
(Id. at 78, 79).

On January 22, 2018, Plaintiff filed his Objections. Plaintiff objects to the
Magistrate Judge’s finding that Plaintiff has failed to offer sufficient evidence that
he was “actually” disabled—that is, tha suffered a physical impairment that
substantially limited his major life activityf seeing, neurological function, and

working. ([80] at 1). Plaintiff cominds that the Henderson Affidavit [52.6],



Plaintiff's medical records [52.4], DRoaf's March 20, 2015, and April 1, 2015,
notes, and Plaintiff's Declaration [74.1fate a question of material fact as to
whether Plaintiff suffered a substantial liatibn to his major life activity of seeing
under the ADA and that Defendant had a rdadf this. ([80] at 15). Plaintiff
argues that the Magistrate Judgecites ample medicakcord evidence
supporting a finding of a substal impairment to vision.” (Id. Plaintiff next
objects to the Magistrate Judge’s findih@t “having and maintaining a Class A
CDL" is a job function and not a qualification standard. @id22). Plaintiff
further objects to the Final R&R’s ‘lare to find that Defendant imposed a
discriminatory qualification standard.” _(ldt 23). Plaintiff contends that the
Magistrate Judge should have concluded that Plaintiff was fully qualified on
March 13, 2015. (Idat 23-24). Finally, Plaintiff objects to the finding that
Defendant offered a legitiate, non-discriminatoryeason for its actions. (ldt
25).

On January 23, 2018, Defendant subrditte Objections to the Final R&R.

Defendant first argues that the Magistraelge’s finding that a reasonable jury

3 Defendant seeks this Court to oventthe Magistrate Judge’s evidentiary

ruling denying Defendant’s Motion to Stri@rtions of Dr. Henderson’s Affidavit
because Plaintiff did not provide thequired disclosures under either Rule
26(a)(2)(B) or Rule 26(a)(2)(C). The Court notes that Defendant incorrectly

10



could find that Plaintiff was “regarded’atisabled should be rejected because
there is no evidence, and none is relied upon in the Final R&R, that any specific
individuals employed by Defendant regaraegerceived Plaintiff as disabled.
([81] at 13-16). Defendant nexbmtends that the Magistrate Judge’s
recommendation that a genuine issue of matéact exists as to whether Plaintiff
can demonstrate he was a qualified indialdshould be rejected because there is
no genuine issue of material fact regagdwhether having a Class A CDL was an
essential function of Plaintiff's job._(Iét 16-20). Defendant further objects to the
Magistrate Judge’s finding that a genuine ésstimaterial fact exists as to whether
Plaintiff can demonstrate that Defendamieé his request to accommodate. (Id.
at 20-23). Finally, Defendant argues tttad Magistrate Judge’s recommendation

regarding Plaintiff's claim that Defendawiblated the ADA by treating him as

identifies the Magistrate Judge’s ruling amon-dispositive, evidentiary issue as a
recommendation. Under 28 U.S.C. 8 63@(}(A) and Rule 72 of the Federal
Rules of Civil Procedure, the Coudviews non-dispositive findings by a
magistrate judge for clear error. Fkinal R&R’s ruling on the Defendant’s
Motion to Strike was non-dispositive. Tl®urt therefore reviews this ruling for
clear error.

The Court finds no clear error the Magistrate Judge’s ruling denying
Defendant’s Motion to StrikeDefendant simply resrates the same argument
regarding disclosures articulated inMstion to Strike, wich the Magistrate
Judge fully considered in her Final R&R.

11



disabled in comparison to others was basedn erroneous application of the law.
(1d. at 23-27).

[I.  LEGAL STANDARDS

A. Review of a Magistrate Judge’'s R&R

After conducting a careful and colafe review of the findings and
recommendations, a district judge magem, reject, or modify a magistrate
judge’s report and recommendatia®8 U.S.C. § 636(b)(1); Williams

v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A district judge

“shall make a de novo determaton of those portions of the report or specified
proposed findings or recommendationsvaich objection is made.” 28 U.S.C.
8 636(b)(1). Where no party has objectedhe report and recommendation, the

Court conducts only a plain error revieithe record._United States v. Slay

714 F.2d 1093, 1095 (11th Cir983) (per curiam).
Because the parties have filed Olies, the Court conducts its review of
the Magistrate Judge’s Final R& novo. SeeSlay, 714 F.2d at 1095.

B. Summary Judgment Standard

Summary judgment is appropriate @vé the pleadings, the discovery and
disclosure materials on filand any affidavits show th#ttere is no genuine issue

as to any material fachd that the moving party is gited to judgment as a matter

12



of law. Sedred. R. Civ. P. 56. The pgrseeking summary judgment bears the
burden of demonstrating the absence ofrauges dispute as to any material fact.

Herzog v. Castle Rock Entm’193 F.3d 1241, 1246 (11@ir. 1999). Once the

moving party has met this burden, the nonmoving party must demonstrate that
summary judgment is inappropriate by designating specific facts showing a

genuine issue for trial. _GrahamState Farm Mut. Ins. Cdl93 F.3d 1274, 1282

(11th Cir. 1999). The nonmoving partye®ed not present evidence in a form
necessary for admission at trial; howevhe may not merely rest on his
pleadings.”_ld.

“At the summary judgment stage, facts must be viewed in the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those

facts.” Scott v. Harris550 U.S. 372, 380 (2007). Where the record tells two

different stories, one blatantly contretdid by the evidence, the Court is not
required to adopt that version of thetawhen ruling on summary judgment. Id.
“[C]redibility determinations, the wghing of evidence, and the drawing of
inferences from the facts are the ftioo of the jury . . . .”_Grahani93 F.3d at
1282. “If the record presents factual issube court must not decide them; it must
deny the motion and proceed to trial.” Herz§3 F.3d at 1246. The party

opposing summary judgment “must do morartlsimply show that there is some

13



metaphysical doubt as to the material facts.. Where the record taken as a whole
could not lead a rational trier of factfiad for the nonmoving party, there is no

genuine issue for trial.”_Scotb50 U.S. at 380 (quoting Matsushita Elec. Indus.

Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986 A party is entitled

to summary judgment if “the facts and irdaces point overwhelmingly in favor of
the moving party, such that reasongi@®ple could not arrive at a contrary

verdict.” Miller v. Kenworth of Dothan, In¢.277 F.3d 1269, 1275 (11th Cir.

2002) (quotations omitted).
“Finally, the filing of cross-motionfor summary judgment does not give
rise to any presumption that no genuine esstimaterial fact exist.”_3D Medical

Imaging, Sys., LLC v. Visage Imaging, In228 F. Supp. 3d 1331, 1336 (N.D. Ga.

January 11, 2017). “Rather, ‘[c]ross-motianast be considered separately, as
each movant bears the burden of establishing that no genuine issue of material fact
exists and that it is entitled toggment as a matter of law.”_I@juoting Shaw

Constructors v. ICF Kaiser Eng'rs, In895 F.3d 538-39 (5th Cir. 2004). The

Rule 56 standard is applied to cross-motions for summary judgment just as if only
one party had moved for summary judgment and “simply requires a determination

of whether either of the parties deserpgigment as a matter of law on the facts

14



that are not disputed.”_Yage. Lockheed Martin Corp2016 WL 319858, at *3

(N.D. Ga. January 26, 2016).

C. The Rehabilitation Act, 29 U.S.C. 8 794(a)

“The Rehabilitation Act prolhits federal agenciesnd recipients of federal
money] from discriminating in employmeagainst individuals with disabilities.”

Ellis v. England 432 F.3d 1321, 1326 (11th C2005) (citing_Mullins v. Crowell

228 F.3d 1305, 1313 (11th Cir. 2000)); see 28dJ.S.C. § 794(a);
42 U.S.C. § 1981a(a)(2). “The stand&wd determinindiability under the
Rehabilitation Act is the same as that unithe Americans with Disabilities Act,

42 U.S.C. § 12101, et. sqADA"); thus, cases involving the ADA are precedent

for those involving the Rebilitation Act.” Ellis 432 F.3d at 1326 (citing Cash v.
Smith, 231 F.3d 1301, 1305 (11th C2000); and 29 U.S.C. § 794(d)).

Accordingly, Plaintiff's Rehabilitatior\ct is treated the same as, and
effectively merged wh, his ADA claim.

D. The Americans with Disabilities A¢*ADA™) of 1990, As Amended
by the ADA Amendments Act (“ADAAA™) of 2008

In general terms, the ADA prohibit®vered employers from discriminating
“against a qualifiedndividual on the basis of disability in regard to job application
procedures, the hiring, advancementdischarge of employees, employee

compensation, job training, and otherms, conditions, and privileges of

15



employment.”_Sed2 U.S.C. § 12112(a); see aMfascura v. City of South

Miami, 257 F.3d 1238, 1242 (11ir. 2001)?

To establish @rima facie case of disability-basediscrimination under the
ADA, a plaintiff must demonstrate that:)(ie has a disabilitsgs defined in the
ADA,; (2) he is a “qualified individual,” reaning that, with or without reasonable
accommodations, he can perform the esskfunctions of the job he holds; and

(3) he was discriminated against because of his disability M8eeeo v. Color

Resolutions Int’l, LLC 746 F.3d 1264, 1268 (116ir. 2014) (citing Holly v.

Clairson Industries, LL{A92 F.3d 1247, 1256 (11thrCR007);_Greenberg v.

BellSouth Telecommunications, 1nd98 F.3d 1258, 1263 (11@ir. 2007). The

ADA's definition of “discriminate” ircludes a failure to make reasonable
accommodations to the limitationsaf individual with a disability. Se&?
U.S.C. §12112(b)(5)(A).

1. DISCUSSION

The Court addresses below each ofttlree elements required to establish a

prima facie disability-based discrimirieon claim under the ADA.

4 The ADA was amended by the ADAMAN 2008, and the amendments
became effective on January 1, 2009. Be&ey v. Dollar General Corp351 F.
App’x. 389, 391 & n.3 (11tkir. 2009).

16



A. Disability

To state a disability clen under the ADA, Plaintiff must first show that he
suffers from a “disability” as defimeunder the ADA. The ADA defines
“disability” as: “(A) a physical or mentampairment that substantially limits one
or more major life activities . . .; (B) a radoof such an impairment; or (C) being
regarded as having such iampairment . . . .”

42 U.S.C. § 12102(1)(AC) (2009).

As contemplated by Congress and the 2008 amendment to the ADA,
determining “whether an individual’s ipairment is a disability under the ADA
should not demand extensive analysis.” Mazz&th F.3d at 1268 (quoting
42 U.S.C. §12102(1) & n.2); see aB® C.F.R. § 1630.2())(1)(iii)) (explaining rule
of construction that “[tjhe primary od&gt” or focus of ADA cases “should be
whether covered entities Ve complied with their obligations and whether
discrimination has occurred][,]” as opjalsto “whether an impairment
‘substantially limits’ a major life activitl). The ADA'’s rules of construction
regarding the definition of disability provide that “[t]he definition of disability
shall be construed in favor of biabaoverage of individuals. . . .”

42 U.S.C. § 12102(4)(A).

17



1. Actually Disabled

Plaintiff first asserts that, because of his glaucoma and hypertension, he is
“substantially limit[ed]"—in other word, actually disabled—in the following
major life activities: (1) seeing; (2) hypension/circulatory function; and (3)
working. ([71] at 4-5). 42 U.S.C. § 12(@)(A). “[M]ajor life activities include,
but are not limited to, . . . seeing .and working.” 42 U.S.C8§ 12102(2)(A). The
relevant regulations providbat major life activities ab include “[t]he operation
of a major bodily function, including buot limited to . . . circulatory . . .
functions.” 42 U.S.C. § 12102(2)(BX.he operation of a major bodily function
includes the operation of an indiwial organ within a body system.”

29 C.F.R. § 1630.2(i)(1)(ii).

“The term ‘substantially limits’ shiabe construed broadly in favor of
expansive coverage, to the maximum ekfgermitted by the terms of the ADA.”
29 C.F.R. § 1630.2(j)(2)(1). Courts makiaglisability evaluation must consider
whether an impairment “substantially limttge ability of an individual to perform
a major life activity as congred to most people in the general population.” 29
C.F.R. 8§ 1630.2(j)(2)(i)). An impairmemay be substantially limiting even if it
does not “prevent, or significantly or severely restrict, the individual from

performing a major life activity . . . .”_IdNonetheless, not every impairment will

18



constitute a disability within theneaning of [the ADAAA].” 1d. In determining
whether an impairment substantially limésnajor life activity, “the ameliorative
effects of mitigating measures . . . [witite exception of tjhe ameliorative effects
of the mitigating measures of ordinaryegjyasses or contact lenses” are not to be
taken into accoun#2 U.S.C. 88 12102(4)(E)(i)(1) and (ii).

“EEOC regulations inform the courtsattthe following factors are relevant
in determining whether an individual haslisability: ‘(i) The nature and severity
of the impairment; (ii) The duration expected duration of the impairment; and
(iif) The permanent or long term impaot, the expected permanent or long term

impact of orresulting from the impairment.”_$pard v. United Parcel Serv., Inc.

470 F. App’x. 726, 729 (114ir. 2012) (quoting Garrett v. University of Alabama

at Birmingham Bd. of Trs507 F.3d 1306, 1311 (11¢hr. 2007)).

Plaintiff produced medical records shag his history of glaucoma for the
past ten years. ([52.5K2.7]). On February 5, 201BJaintiff attended a follow-
up appointment for his glaucoma with kisating ophthalmologist, Dr. Henderson.
([52.5] at 158-160). At @ time, Plaintiff was prescribed and taking various
medications to treat his glaucoma. ([52.5] at 159). During his visit, Plaintiff
reported compliance with the prescribed medications and demyeside effects.

Dr. Henderson noted: “No visual acuityatiges, eye pain, flashes, new flowers,

19



and/or photophobia. No previous esggeries, lasers, injections.”_(ld.Dr.
Henderson also noted: “History of Prim@Dpen Angle Glaucoma by report —
intraocular pressure better both eyes todawyt borderline; patient with significant
cupping/pallor to nerves[]; + family hmty of glaucoma (mother); no chronic
steroid use; no previous history of ay@uma — NO drop®tay per patient.”
([52.5] at 162). Dr. Henderson recommethdaintiff keep using the eye drops
and return in one month for an intra coupressure test and “possible SLT right
eyel.]” ([52.5] at 162). Soon aftedr. Henderson recommended surgery to
remedy Plaintiff's glaucoma.

On March 2, 2015, and again on A@7, 2015, Dr. Henderson performed
laser eye surgery on Plaintiff for hisagicoma. ([52.5] at66-74, 225-29).
Plaintiff’'s diagnosis on his right eywas “BILAT PRIMARY OPEN ANGLE
GLAUCOMA, SEVERE STAGE.” (ldat 163, 166-170, 225-29). Plaintiff's
diagnosis on his left eye was “BAI PRIMARY OPENANGLE GLAUCOMA,
MODERATE STAGE.” (Id). As recorded on Plaintiffs DOT/DDS Vision
Exemption Form, Dr. Henderson’s March 2815, examination established that
Plaintiff's left eye range of vision at 4&grees and right eye range of vision at 60
degrees—nbelow the requisite 70 dmgp for the CDL physical exam. (ld Aside

from observing Plaintiff's “limited peripheraision[,]” which was deemed stable,

20



Dr. Henderson did not identify any related riesibns relevant to Plaintiff's ability
to participate in activitiesuch as driving. _(I9.. Plaintiff's visual acuity
examination reflected 20/20 vision in baes with the use of glasses. XldOn
March 12, 2015, at the time of his vigtCaduceus USA, PIdiff wore corrective
lens eyeglasses and had besaring them for about twenfyears. (Smart Dep. at
102-03). When asked about actual limdas related to his vision, Plaintiff
testified that he had no issues and was not limitéuls driving, reading, watching
television, doing chores, engaging in actiateith his adult twins (age 21) or his
seven year old daughter, or taking car@iaiself on a day-to-day basis when
wearing his glasses. (Smart Dep. at 103-@8aintiff states that his glaucoma is
no longer severe thanks to his medimatand surgeries. @glaration of James
Anthony Smart, Jr. [71.2] (“Smart Decl.”) 143, Plaintiff further asserts that he
“hardly ever [has] any problems if¢hcan take [his] medication”_(14. 3).

Plaintiff first argues in his Objectiorisat the Magistrate Judge erroneously
found that he did not suffer from an adtdesability because his impairment did
not substantially limit his major life activitieg[80] at 1-22). Plaintiff contends
that the Magistrate Judge failed to diss certain evidenge the Final R&R,

including, for example, that Plaifftfailed his CDL physical examination
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previously because of color blindnésg[80] at 2-3). The Court notes that the
record in this case is volunous. The Magistrate Judge acknowledges in fact in
the Final R&R that although she “does oité every single piece of evidence
relied upon by the parties[,][w]hat the Court findso be the most probative
evidence is discussed in greater det&ff78] at 13 n.7). In conducting a thorough
review of the evidence, the Court reactiessame conclusicas the Magistrate
Judge—that is, while Plaintiff sufferéehpairment due to his glaucoma, his
impairment did not substantigllimit a major life activity.

Plaintiff's testimony demonstrates thas timitations were less than severe
and of a relatively short duration. Plaintifstified that he was able to participate
in everyday activities, and any issueseveased when wearing glasses. For
example, Plaintiff testified that he had issue with reading, driving, watching
television, or generally taking care of hielfs (Smart Dep. at 103-08). Plaintiff
also made it clear that he was readyg ailling to return to work as soon as

possible. (Id. Around April 2015, Plaintiff wenso far to say to Leo Owens, the

> It is unclear to the Court how Pdiiff's failing a CDL physical examination

because of colorblindness more than years prior to the CDL physical
examination that is the subject of thigiac is related to his alleged disability of
glaucoma, or how failing it substantialiynited major life activities during the
relevant time period allegan the Complaint.
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Roads and Drainage admimegive service manager: Walked in his office and |
spoke with him and | asked him, | said, Leaged to come badk work. . . . |
mean if | need to grab a shovel and lweeav worker, | can do #t.” (Smart Dep.
at 198:14-23). Again, in June 2015, Ptdfrclocked into work and attempted to
use his independently obtained medicatifieate to continue working. (Smart
Dep. at 100-01). The Coutius finds that, based on trexord before it, Plaintiff
is unable to show that his glaucoma dabsally limited a major bodily function or
major life activity. Sed&2. U.S.C. 12102(1).

Plaintiff also argues that his hypertemsiconstitutes an actual disability. In
2014, Plaintiff began taking medicationameliorate his high blood pressure.
(Smart Dep. at 107-08). Plaintiff's medi records demonstrate that his blood
pressure readings around the relevant time period fluctuated gré&te, e.g.
[52.5] at 116, 160; Smart Dep. at 66-6&n a couple of occasions, Plaintiff's
systolic and diastolic readings were recordightly above the standard threshold.
(Id.). Plaintiff further testified that, so@ he had been takimgedication, he was
not limited or restricted by his hypertension in his driving, reading, taking care of

himself on a day-to-day basis, taking care of his daughter on a day-to-day basis,

® Nurse Bailey testified that a blood pseire reading of 140/90 is the standard

for a diagnosis of elevated blood pressure or hypertension. (Bailey Dep. at 24-25).
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doing chores or activities around the hegrand likewise not affected in his
sleeping. (Smart Dep. at 109). Although iapgparent Plaintiff suffers impairment
due to his hypertension, it is also eviderttRlaintiff is not “substantially limited”
because of it. There is mwidence that Plaintiff is w@ble to accomplish a major

life activity due to his hypertension. Aath the Court’s reasoning regarding
Plaintiff’'s glaucoma, Plaintiff has demdregted that he continues to accomplish
day-to-day tasks with no issue and was ntbas willing to return to work despite
his hypertension. Plaintiff is therefore also unable to show that his hypertension
“substantially limits” a major bodilyunction or major life activity._See

42 U.S.C. § 12102(1).

! Because Plaintiff cannot show thatibéactually disabled,” he also cannot

show disability by demonstrating there isréeord of such an impairment.”_See
Hetherington v. Wal-Mart, Inc511 F. App’x 909, 913 (11th Cir. 2013) (citing
Hilburn v. Murata Electronics North America, Iné81 F.3d 1220, 1229 (11th Cir.
1999) (finding that the record-of-impairment prong can be satisfied only if the
plaintiff “actually suffered a physical ipairment that substantially limited one or
more of h[is] major life activities.”). Platiff contends in his Objections that the
rulings in these cases do not apply becdlieg are pre-ADAAA.([80] at 21-22).
Plaintiff further argues that éhEleventh Circuit in Mazze@46 F.3d at 1268
“acknowledged that the ADAAMade substantial chargy® the definition of
disability and made it much easier foaijpitiffs to prove disability.” (19.

Plaintiff does not, however, advanaey new authority or further argument
articulating why this pre-ADAAA standard no longer applicable. The Court
itself is unable to locateny recent authority demonstrating that the rulings in
Hetheringtornor Hilburnare no longer applicable because of the 2008 amendments.
Plaintiff's Objections on this issue are overruled.
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2. “Regarded As” Disabled

Plaintiff next alleges a “disability” mause Defendant “regarded [him] as
having such an impairment.” “An inddual meets the requirement of ‘being
regarded as having such an impairment’ if the individual establishes that he or she
has been subjected to an action prohibiteder this chapter because of an actual
or perceived physical or mental impaimmb@hether or not the impairment limits
or is perceived to limit a major life activity.”42 U.S.C. § 12102(3)(A).
“Prohibited actions include but are rimited to refusal to hire, demotion,
placement on involuntary leave, terntioa, exclusion for failure to meet a
gualification standard, harassment, or denial of any other term, condition, or
privilege of employment. .. .” 29 C.F.R.1630.2(1)(1). “The relevant inquiry in
such cases is not the pi&ff's actual condition, buhow the Defendant ‘perceived
[his] condition, including the reactions@ perceptions of the persons interacting

with or working with him.”” E.E.O.C. v. American Tool & Mold, Inc21 F. Supp.

3d 1268, 1275 (M.D. Fla. 2014). “Moreoveretiegarded as’ analysis is separate

8 An individual will not, howevermeet the requirement of being

“regarded as” disabled if his impairment is “transitory and minor.”

42 U.S.C. § 12102(3)(B). “A transitory pairment is an impairment with an
actual or expected duration of 6 months or less.” Adcording to the medical
records and testimony, Plaintiff's histany glaucoma dated back ten (10) years,
and neither party addresses or argues thsitoap aspect of Plaintiff’'s impairment
during the relevant time period.
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from whether the employer can eventualliablish a defense to the action[.]”_Id.

at 1275-76; accortewis v. City of Union City877 F.3d 1000, 1012 (11dhr.

2017) (finding that for purposes of the “eeded as” disabled prong, an employer’s
defense to its adverse employment actionhsas a safety concern, is a separate
inquiry).

The record establishes that Defendant took a prohibited action against
Plaintiff when it placed him on refrainrom duty status in March 2015 because he
failed his CDL physical examinatm and was deemed by Caduceus as
“Disqualified/Off Work” due to “glaucomé&ypertension.” (Bailey Dep. at 21).
This action was not unlike placing Plaintiifi involuntary leave for failure to meet
a qualification standard. 29 C.F.R. § 1630)21). The evidece also shows that
Defendant did not allow Plaintiff to retuta work when he presented documents
prepared by an independent examining phgs showing that Plaintiff met the
requirements for a CDL. (Smart Dep8at88). The remaining issue, then, is
whether Defendant placed Plaintiff on leave “because of” his
glaucoma/hypertension. 42 U.S.C. § 12102(3)(A).

The Court finds that genuine issugnaterial fact remain regarding
whether Defendant can beltheéesponsible for the actual findings of Caduceus,

whether Defendant had knowledge of Plaintiff’'s medical condition, or whether

26



there is evidence that Deigant reviewed Plaintiff'snedical records such that
Defendant could regard Plaintiff as disathl Defendant argues in its Objections
that the Magistrate Judge erred in findthgt a genuine issue of material facts
exists here because there is no evidenaktany employees of Defendant, involved
in the employment actions he complainspafceived or regarded him as disabled
or even made any comments whatsodwehat effect. ([81] at 15).

The Court finds otherwise, and Deélant’'s Objections on this issue are
overruled. The record shows thatriskel Bailey and Drainage Administrative
Service Manager Leo Owens appeanawe received the Caduceus report and
have had some degree of knowledge of Plaintiff's glaucoma and hypertension.
(Bailey Dep. at 19-20, 22). There is aBsadence that Peggy Allen, the associate
director of Roads and Drainage a@bdiens’s supervisorgceived a memo
explaining Caduceus’s findings regardingiRtiff. (Bailey Dep. at 22). Allen
testified that she learned of Plaintiff’'ssion issues in June 2015. (Deposition of
Peggy Allen [58] (“Allen Dep.”)at 29-32). Allen alstestified that someone in
Defendant’s Human Resourdespartment would havenowledge about the facts

surrounding Plaintiff's CDL physical examination failure. Yld.
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For these reasons, the Court finds thgéauine issue of material fact exists
as to whether Defendant regarded Plaintiff as disabled, and therefore summary
judgment is denied on this issue.

B. “Qualified Individual”

Plaintiff next asserts, and Defendaabuts, that he is a “qualified
individual” under the ADA. Under the ADA3 “qualified individual” is defined as

follows:

The term “qualified individual” ma&ns an individual who, with or
without reasonable accommodatj can perform the essential
functions of the employment position that such individual holds or
desires. For the purposes of thigochapter, consideration shall be
given to the employer’s judgment as to what functions of a job are
essential, and if an employer hasgmred a written description before
advertising or interviewing applicefor the job, this description

shall be considered evidence of tissential functions of the job.

42 U.S.C. § 12111(8). “Accordingly, an AD#aintiff must show either that he
can perform the essential functionsheg job without accommodation, or, failing
that, show that he can perform the esiséfunctions of his job with a reasonable

accommodation.”_D’Angele. ConAgra Foods, Inc422 F.3d 1220, 1227 (11th

Cir. 2005). (citation and internal quotation marks omitted). The relevant time
period for evaluating whether an individus‘qualified” is at the time of

termination. _Se®aleologos v. Rehab Consultants, |80 F. Supp. 1460, 1464
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(N.D. Ga. 1998) (summary judgment graniedavor of defendant where plaintiff
could not show she was a qualified individual).
“An essential function is a fundamenjab duty of a position, and does not

include marginal functions of the positibriviason v. United Parcel Service Co.

Inc., 674 F. App’x 943, 951 (11th C2017) (citing_Earl v. Mervyns, Inc207

F.3d 1361, 1365-66 (11€ir. 2000)). “[A] job fundion may be considered
essential because the very reason the pos#xists is to perform that function.”

Vincent v. Wells Fargo Guard Services, |®F. Supp. 2d 1405, 1416 (S.D. Fla.

1998) (providing examples of essenj@d functions of different types of
positions, including that an essential joimétion of a bus driver is the ability to
distinguish between red, N@v, and green). “Determining whether a particular
job duty is an essential function invosrsa factual inquiry to be conducted on a

case-by-case basis.”néerson v. Embarg/Sprird79 F. App’x 924, 927 (11tir.

2010).

In determining which functions aessential, “[cJourts consider the
employer’s judgment . . . as well a9 {he amount of time spent on the job
performing the function, (2) the consequences of not requiring the individual to
perform the function, (3) the terms otallective-bargaining agreement, (4) the

work experience of individuals who hdlae job in the past, and (5) the work
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experience of individuals currently in similar jobgihderson 379 F. App’x at

927-28;_see alsBaleologos990 F. Supp. at 1466.
One part of the qualified individual inquiry is whether or not an employee
could have been gualified and able tofpen essential job functions if afforded

reasonable accommodation. 3@eU.S.C. § 12111(8); see alBtAngelo, 422

F.3d at 1229; Earl, 207 F.3d at 1367 a plaintiff cannot perform essential
functions of his job, even with a reasble accommodation, then he is not a
“qualified individual” and is unable to establisiprama facie case._Jarvela v.

Crete Carrier Corp.776 F.3d 822, 828-31 (11th Cir. 2015) (summary judgment

granted in favor of defendant employer®RA discriminatory termination claim
after evaluating employer’s written job daption, including provision that driver
must qualify under applicable DOT regutats, in determining essential functions
of job at the time of termination and haidithat plaintiff's then-current clinical
diagnosis of alcoholism meant plainttibuld not qualify as a commercial motor
vehicle driver under DOT regulations atidis was unable to perform essential
functions).

Here, a genuine issue of materiattfaxists with respect to whether
possessing a valid CDL was assential function foranstruction supervisors and

whether construction supervisors needelde@ble to personally drive commercial
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vehicles on the job during an emergenityagion. Defendant contends in its
Objections that the record establishe®ong other things, that maintaining a CDL
for the construction supervisor positivas an essentiablp function, that
Defendant’s written job desgption provides that maintaimy a CDL is an essential
job function, and that the consequencesifat having a CDL would be adverse.
([81] at 16-20). Upon a thorough revieivthe record, howear, the Court finds

the evidence is not as straightforwardefendant purports it to be, and the Court
overrules Defendant’s Odgtions on this issue.

Defendant’s written materials provigepport for both parties’ legal
positions. Plaintiff's job application inquired about a valid CDL but did not
specify that it was essential to the Ptdiis job. (Smart Dep. at 24). In 2007,
Defendant published a Gsification Specification stating that a minimum
requirement for the position is to possesd maintain a CDL.(Bailey Dep. at 61;
Allen Dep. at 70, 75). The 2007 Classifioa provides that transporting heavy
equipment and/or materials to the job sitean essential function of the position.
(Allen Dep. at 70). In 2012, DeKalbo@nty published a Roadand Drainage job
description for the construction supervisor position. ([52.21]). It provides that the
employee holding this position is to “[mifaain a Class A CDL license during the

rated period.” (Smart Dep. at 29). &munderstood that feeach year “rated
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period,” he was to maintag CDL and that this requiremiewas in effect for each
year that he held the position @dnstruction supervisor. (). The job description
also makes clear, however, that the priyrauty of the position is to supervise and
delegate responsibility to his crew. {ld.

There is also conflicting evidence regaglthe necessity of the construction
supervisor to be able to personallyvérvehicles requiring a CDL on the job or
during an emergency situation. Plaintif§tied that he did not, as a matter of his
regular job duties, personally hawddvy equipment or material to road
construction worksites and that muchtieé construction equipment used by the
crews does not require a CD([52.1] at 17-17; St Dep. 158, 163). For
example, Plaintiff explained the consttion supervisor role as filling out
paperwork and taking measurements. (Siap. at 137-38). Plaintiff testified
that he typically relied on his employdes‘transport[] heavy equipment” to the
job sites and if he ever drove any equiptrterthe site, it as a “rare occasion|.]”
(Smart Dep. at 158, 179-80,2-83). Plaintiff also explained that he typically
drove a pickup truck that was assignediscrew, which did not require a CDL to
operate. (Smart Dep. 827-28, 141, 159). The paas, moreover, including
Defendant’s own witnesses, appear tegess conflicting views regarding the role

of a construction supervisor and whethephshe is responsible for the crew’s use
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of vehicles requiring a CDto operate. (See, e, §52.1] at 18-19; Allen Dep. at
74-84; Brooks Dep. at 11-12).

The Court finds sufficiengvidence creating a genuiizsue of material fact
regarding whether a Class@DL was an essential funot of Plaintiff's job as a
construction supervisor.

C. Discriminated Because of Disability

The final element necessary to establigniana facie case under the ADA
requires Plaintiff to show that he waiscriminated against “because of” his

disability. Mazzep746 F.3d at 1268; see alsewis, 877 F.3d at 1013. “Under

the ADA, there are two distinct caggaries of disability discrimination:

(1) disparate treatment and (2) failtoeaccommodate.” Tiver v. City of

Jacksonville 2017 WL 1196637, at *5 (M.D. FlMarch 31, 2017). Because the
Court has determined, however, that Pl#fiptioffers facts sufficient only to show
that Defendant may haveegarded [him] as” disablethe Court need not address

whether Defendant failed tmake a reasonable acemodation for Plaintiff® The

’ In situations where an employee shows that he fits within either the first or

second definitions of “disabled&.g., that the employee is actually disabled or has
a record of being disabled) on the fipsima facie element, that employee can also
meet his burden under the thpdma facie element by showing the employer
failed to make a reasonalbhccommodation. Lewi877 F.3d at 1013 n.4; see also
Boyle v. City of Pell City 866 F.3d 1280, 1289 (11th Cir. 2017) (“An employer
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Eleventh Circuit, moreover, has heldt the “evidence tending to prove the
‘regarded as’ definition of disabled [] oftes duplicative of the evidence relevant
to the thirdprima facie element.” _Lewis877 F.3d at 1014; see alSdF.R. § Pt.
1630, App. (“While a person must showr fth coverage undéhe ‘regarded as’
prong and for ultimate liability, that he she was subjected to a prohibited action
because of an actual or perceived impant, this showingieed only be made
once.”). The Court therefore redi@pon its previous discussion, Sepra

Section 11.A.2, for its determination thaganuine issue of material fact exists

regarding whether Plaintiff was subjecteddisparate treatment by Defendéht.

unlawfully discriminates against an othése/ qualified person with a disability
when it fails to provide a reasonable accommodation for the disability, unless
doing so would impose an undue hardsimghe employer.”). “In other words, an
employer’s failure to provide a reasorablccommodation may be evidence that
that the employer has discriminated agaires ‘because of’ her disability.” |d.
Because the Court concludes thatififf has not advanced sufficient
evidence to warrant a finding that he isuadly disabled, or that a record of
impairment exists, however, we nesat address this argument because an
employer “is not required to provida@asonable accommodation to an individual
who meets the definition of disability sbleinder the ‘regarded as’ prong.” ;d.
see als®9 C.F.R. § 1630.9(e). The Coueddiines to adopt the Final R&R’s
reasoning and recommendation regagdivhether Defendant provided a
reasonable accommodation standard. Cbert sustains Defendant’s Objections
on this issue. The failure to considemhBlaintiff's perceived disability might be
addressed may, of course considered as evidenaetrial that Defendant
considered Plaintiff disabled.
10 Defendant contends in its Objectidhat the Magistrate Judge erroneously
applied_Lewigo relieve the Plaintiff of his bden to show that he was treated
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V. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate JuggJanet F. King’s Final
Report and Recommendation [78W®OPTED IN PART. The Court declines to
adopt the Final R&R’s recommendation redjag whether Defendant’s provided a
reasonable accommodation.

IT ISFURTHER ORDERED that Plaintiff’'s Objections to Order and
Report and Recommendation on a Matfor Summary Judgment [80] and
Defendant’s Objections to the Magete Judge’s Report and Recommendation
[81] areOVERRULED IN PART. The Court sustains Defendant’s Objections
regarding whether the Magirate Judge properly considered whether Defendant
provided a reasonable accommodation.

IT ISFURTHER ORDERED that Plaintiff James Anthony Smart, Jr.’s

Motion for Summary Judgment [52] abefendant DeKalb County, Georgia’s

differently than similarly situated gutoyees outside the employee’s protected
class. ([81] at 24). Th@ourt overrules Defendant’s Objections on this point.
Lewis stands for the proposition thaslhowing that a defendant regarded a
plaintiff as disabled necessarily showatthe or she was set apart from his fellow
workers because of his perceived disability. Le®/ F.3d at 1011 (“Indeed, the
department’s own stated reason for pgttiewis on leave—that it feared for her
safety in view of her heart condition—denstrates the department’s belief that
Ms. Lewis’s medical condition set hapart from other police officers.”).
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Motion for Summary Judgment [66] aBENIED.

SO ORDERED this 26th day of February, 2018.

Witkiana & Mifan
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE

36



