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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DIST RICT OF GEORGIA
ATLANTA DIVISION

ROY L. BROWN, a/k/a ROY
HICKS,

Plaintiff,
V. 1:16-cv-1057-WSD-JCF

SHERIFF NEIL WARREN, COL.
GREER, MAJOR HAMMONS,
MAJOR WILLIAMS,

LT. TANKERSLEY, SGT. HOLT,
SHERIFF'S OFFICE STAFF
(Classification Committee),

Defendants.

OPINION AND ORDER

This matter is before the Court on §strate Judge J. Clay Fuller’s
Non-Final Report and Renomendation [6] (“R&R”), recommending that Plaintiff
Roy L. Brown’s (“Plaintiff”) claimsagainst Major Hammons, Major Williams,
Lieutenant Tankersley, and Sergeanttide allowed to proceed, and that
Plaintiff’'s remaining claims be dismissedlso before the Court are Plaintiff's
Objections [8] and Amended Cdgtions [9] to the R&R.

l. BACKGROUND

On February 25, 2016, Plaintiff, proceedprg se, filed his Civil Rights
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Complaint Pursuant to 42 U.S.C. 8§ 198B([Complaint”), naming as defendants
Sheriff Neil Warren, Colonel Greer, Majplammons, Major Williams, Lieutenant
Tankersley, Sergeant Hoind unnamed members o&tlassification Committee
at Cobb County Adult Detention Center (“teation Center”), where Plaintiff is
confined. All of the named defendantdietthan Sheriff Neil Warren, work at the
Detention Center.

Plaintiff alleges that, on Septembdl, 2015, he was released from the
Detention Center’s medicahit and “was placed in 5 North 1 dorm which is a
lockdown area for people with discipdiry sanctions and awaiting disciplinary
hearings and sanctions for their actsaaitted, and P.C. which is Protective
Custody.” ([1] at 3-4). Plaintiff allegethat he should not have been placed in
lockdown because he does not have dis@pjinnfractions or charges. Plaintiff
notified Colonel Price, the commandinfificer of the Detention Center, who
“issued ‘orders’ that Plaintiff should ndke “locked down wth [his] privileges
being restricted and taken([1] at 4). Plaintiff claims that Defendants Major
Hammons, Major Williams, Lieutenant iilkersley, and Sergeant Holt failed to
follow the commanding officer’s instruction, and that, siBeptember 10, 2015,
he has been confined in lockdowm fventy-three (23) hours per day.

([1] at 4, 6). Plaintiff seeks $25iltion in compensation for “1) deliberate
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indifference, 2) cruel and unusual punisimin&) pain and suffering, 4) mental
anguish and stress, 5) punitive damages, 6) declamation [sic] of character
[and] . .. 8) discrimini@on.” ([1] at 4-5).

On June 6, 2016, the Magistrate Judeied his R&R, recommending that
Plaintiff's claims against Majadammons, Major Williams, Lieutenant
Tankersley, and Sergeant Holt be allovie proceed, and that his remaining
claims be dismissed. Qhune 16, 2016, Plaintiff filedis Objections to the R&R,
asserting that his claims against $ifiéteil Warren, Colonel Greer and the
Classification Committee “should not besalissed because they are all equally
respons|i]ble for their actions as decisiaakers.” ([8] at 2) On June 28, 2016,
Plaintiff filed his Amended Objectionssserting the same objection in identical
language.

I LEGAL STANDARDS

A. Frivolity Review Under 28 U.S.C. § 1915A

A federal court must screéa complaint in a civil action in which a prisoner
seeks redress from a governmental entitgficer or employee of a governmental
entity.” 28 U.S.C. 8§ 1915A(a). The Court is required to dismiss the complaint if it
is “frivolous, malicious, or fails to stata claim upon which relief may be granted,”

or if it “seeks monetary hef from a defendant who isnmune from such relief.”
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28 U.S.C. 8§ 1915A(b). A claim is frivolgyand must be dismissed, where it

“lacks an arguable basis either imlar in fact.” Miller v. Donald 541 F.3d 1091,
1100 (11th Cir. 2008).

Plaintiff filed his Complainpro se. “A document filedoro seis to be
liberally construed, andf@o se complaint, however inf#ully pleaded, must be
held to less stringent standards tfi@mal pleadings drafted by lawyers.”

Erickson v. Pardy$51 U.S. 89, 94 (2007) (citatioaad internal quotation marks

omitted). Nevertheless,mo se plaintiff must comply with the threshold

requirements of the Federal Igsi of Civil Procedure. Sdgeckwith v. Bellsouth

Telecomms. In¢.146 F. App’x 368, 371 (1atCir. 2005). “Even thoughro se

complaint should be construed liberallypra se complaint still must state a claim

upon which the Court can gramief.” Grigsby v. Thomgs06 F. Supp. 2d 26,

28 (D.D.C. 2007). “[A] district court doe®t have license to rewrite a deficient

pleading.” _Osahar v. U.S. Postal SeR97 F. App’x 863, 864 (11th Cir. 2008).

B. Maagistrate Judge’s Report and Recommendation

After conducting a careful and comf@eeview of the findings and
recommendations, a district judge magejut, reject, or modify a magistrate
judge’s report and recommendation. 28 U.S.C. 8§ 636(b)(1);

Williams v. Wainwright 681 F.2d 732 (11th Cir. 1982), cert. deni€89 U.S.

4



1112 (1983). A district judge “shall makel@anovo determination of those
portions of the report or specified propddindings or recommendations to which
objection is made.” 28 U.S.C. § 636(b)(MVith respect to those findings and
recommendations to which objections haoe been asserted, the Court must

conduct a plain error review ofdhrecord._United States v. S|adi4 F.2d 1093,

1095 (11th Cir. 1983), cert. denietb4 U.S. 1050 (1984).

Plaintiff objects that his claims agat Sheriff Neil Warren, Colonel Greer,
and the Classification Committee “should betdismissed because they are all
equally responsJi]ble for their actions ascion makers.” ([8at 2). The Court
conducts ae novo review of the Magistrate Judgeconclusion on this issue.

[ll.  DISCUSSION

“The minimum requirements of due pess for prisoners facing disciplinary
action . . . are (1) advance written noticela charges; (2) a written statement of
the reasons for the disciplinary acti@aken; and (3) the opportunity to call
witnesses and present evidence, whenistarg with instititional safety and

correctional goals.” Bass v. Perriti70O F.3d 1312, 1318 (11th Cir. 1999). These

requirements apply where a prisoner iprikeed of a constitutionally protected
liberty interest, such as a deprivatiosuking in an “atypical and significant

hardship on the inmate in relation t@tbrdinary incidents of prison life.”
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Kirby v. Siegelman195 F.3d 1285, 1290-911th Cir. 1999).

The Magistrate Judge found that Ptdfis alleged plaement in lockdown
for twenty-three (23) hours per day, foledst five (5) months, may constitute “an
atypical and significant hardship” thaquires due-proces protection. The
Magistrate Judge concluded that Plainditites a claim for relief, sufficient to
withstand frivolity review, because Plaiffitalleges that he did not receive any
process with respect to his placemenbckdown. The Court finds no plain error

in the Magistrate Judge’s determinations. Beene v. HammeNo. 3:02-cv-158,

2003 WL 21673456, at *5 (N.D. Tex. Julp, 2003) (“[T]he alleged six-month
lock-down period experienced by petitionerymise to the level necessary for due
process protection. . . . JAe allegations suffice to survive summary dismissal at

this screening stage.”); s®dilliams v. Fountain77 F.3d 372, 374 n.3 (11th Cir.

1996) (noting that “a full year of solitagonfinement” constitutes an “atypical and
significant hardship,” and thus a “liberty deprivation” that entitles plaintiff “to due
process”).

The Magistrate Judge recommends dssmng Plaintiff's claims against
Sheriff Neil Warren, Colonel Greer, andnamed members of the Classification
Committee, because “Plaintiff has ntleged any wrongdoingbn their part.

(R&R at 6-7). Plaintiff objects to this recommendation on the grounds that these
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defendants “are all elly responsJilble for their aicins as decision makers.”
([8] at 2). Plaintiff's Complaint deenot alleged specific facts tying these
defendants to the actions aboutiethPlaintiff complains._See

Anderson v. Chapma®04 F. App’x 810, 813 (11th Cir. 2015) (“[F]or any of the

defendants to be held liable in damadpkintiff] would have to prove that the
defendant personally participatedtie denial [of due process].”);

Douglas v. Yatess35 F.3d 1316, 1322 (11th C2008) (“[A] complaint will be

held defective . . . if [it] fails to coratt the defendant with the alleged wrong.”);

seealsoBrannon v. Thomas Cty. Ja#80 F. App’x 930, 933 (11th Cir. 2008).

The Court thus agrees with the Magistratelge that Sheriff Neil Warren, Colonel
Greer, and unnamed members of the Cliassion Committee should be dismissed

from this action.

! If Plaintiff seeks to bring this &#on against SherifNeil Warren, Colonel

Greer, and the Classification Committee iaitlofficial capacities, his claims also
fail. An official-capacity suit is, “in all rgpects other than nante,be treated as a
suit against the entity [of which the defentlas an agent].”_Kentucky v. Graham
473 U.S. 159, 166 (1985). “To prevail under § 1983 against that entity, a plaintiff
must show that the entity itself waetimoving force’ behind his constitutional
deprivation, and the only way to do thabisidentifying a ‘policy or custom of the
entity that played a part in the vitilan of federal law.” Fischer v. Ellegoo®?38

F. App’'x 428, 431 (11th Cir. 2007) (quoting Kentucky'3 U.S. at 166). Even
construing Plaintiff's Complaint liberally, it fails to allege his injury was caused by
an “officially promulgated” policy or afunofficial custom . . . shown through the
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V. CONCLUSION

For the foregoing reasons,

IT IS HEREBY ORDERED that Magistrate Judge J. Clay Fuller’s
Non-Final Report anBecommendation [6] IBDOPTED.

IT IS FURTHER ORDERED that Plaintiff's Objections [8] and Amended
Objections [9] to Magistrate JuddeClay Fuller's Non-Final Report and
Recommendation [6] al®VERRULED .

IT IS FURTHER ORDERED that Plaintiff's claims against Defendants
Major Hammons, Major Williams, LieutenaTankersley, and Sergeant Holt are
ALLOWED TO PROCEED .

IT IS FURTHER ORDERED that Plaintiff’'s claims against Defendants
Sheriff Neil Warren, Colonel Greer, aftheriff's Office Staff (Classification
Committee) arddISMISSED.

IT IS FURTHER ORDERED that Plaintiff shallat all times during the
pendency of this action, keep the Court addiof his currentdalress. Failure to
do so may result in digssal of this action.

IT IS FURTHER ORDERED that this action is returned to the Magistrate

repeated acts of a final pohmaker.” Molette v. Georgjal69 F. App’x 766, 768
(11th Cir. 2012).




Judge for further proceedings, including tb&uance of an Order regarding service

of process.

SO ORDERED this 4th day of October, 2016.

Wiuaw & . Mg

WILLIAM S. DUFFEY, IR. |
UNITED STATES DISTRICT JUDGE




