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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

THEODORE DRAKE,
Petitioner, _
V. 1:16-cv-1395-WSD
AHMED HOLT,
Respondent.

OPINION AND ORDER

This matter is before the Court on Mlstrate Judge Cathee M. Salinas’
Second Final Report and Recommendatid@) (“Second R&R”), recommending
that Respondent Ahmed Holt's (“Respontig Renewed Motion to Dismiss
Petition as Untimely [14] (“Second Motion Rismiss”) be granted, that Petitioner
Theodore Drake’s (“Petitioner”) Petition for Writ of Habeas Corpus Pursuant to
28 U.S.C. § 2254 [1] (“Federal Habeadiftan”) be dismissed, and that a
certificate of appealability be deniediso before the Court are Petitioner’'s
Objections [20] to th&econd R&R.

l. BACKGROUND

In March 2007, a DeKalb County gwa jury indicted Petitioner on three

counts of aggravated stalking, one conirhggravated assault, one count of
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kidnapping with bodily injury, one count blurglary, and one count of criminal
damage to property in the second degi§&.4] at 1-2). The indictment charged
Petitioner with committing all of these offenses against Ciara Howell. ([8.4]
at 1-2). On May 28, 2010, after a four-dawl, a DeKalb County jury convicted
Petitioner of one count of simple batteny violation of O.C.G.A. § 16-5-23(a),
and three counts of aggravated stalking, in violation of O.C.G.A. § 16-5-91(a).
([1]; [8.1] at 1). Petitioner was found nguilty on the remaining charges. ([8.4]
at 2). The trial court sentenced Petitioneioiarteen years in prison. ([1] at 1).
Petitioner appealed, “contending that thal ttourt allowed the victim to make
impermissible comments about his characteéh@presence of the jury.” ([8.1] at
1). On April 4, 2012, the Georgia CowfftAppeals affirmed the trial court’s
judgment. ([8.1]). Odanuary 7, 2013, the Gegat Supreme Court denied
Petitioner’s petition for certiorari. ([8.2]Petitioner did not seek certiorari review
in the United States Supremew@t. ([7.1] at 4).

More than a year later, on March 6, 2014, Petitioner filed a state habeas
corpus petition challenging his convictioasserting three claims for ineffective
assistance of appellate coahs([8.3]). On Mayb, 2015, after holding an
evidentiary hearing, the seahabeas court denied Petitiocagetition. ([8.4]). On

September 8, 2015, the Georgia SupremerCdenied Petitioner’s application for
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a certificate of probable causeappeal. ([8.5]). Of@ctober 5, 2015, the Georgia
Supreme Court transmitted the remitituthe Superior Court of Gwinnett County,
marking the end of Petitioner’s stdtabeas proceedings. ([8.6]).

On April 20, 2016, Petitioner filed his Federal Habeas Petition, asserting
eight claims for ineffective assistance oéltiand appellate counsel. ([1] at 5-6).
On June 13, 2016, Respondent filedflvist Motion to Dismiss Petition as
Untimely [7] (“First Motion to Dismiss”)arguing that the Federal Habeas Petition
should be dismissed as unéiy. ([7.1]). On Segmber 20, 2016, Petitioner filed
his Reply in Opposition to Respondent’s o to Dismiss as Untimely [9].
Petitioner did not dispute Respondent’s assertion that his Federal Habeas Petition
was filed outside the one year periodioarily required by 28 U.S.C. § 2244(d),
but argued that he is “factually innocemtid thus qualifies for an equitable
exception to the one-year limitations merimposed by 28 U.S.C. § 2244(d). ([9]
at 1-3). Petitioner claimed “[c]redibltestimonial evidence, which was not
previously available, exists that wouldadish [his] claim.” ([9] at 3). Petitioner
did not explain what this evidence wasladid not submit any evidence with his
brief.

On September 23, 2016, the Magistratege issued her first Final Report

and Recommendation [10] (“First R&R"), recommending that Respondent’s First
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Motion to Dismiss Petition be granted ahdt Petitioner's Federal Habeas Petition
be dismissed as untimely. The Magistrdudge found that Petitioner did not show
he qualified for the “actual innocence” exceptito the one year limitations period
because he failed to “submit[] any affivits that identify new witnesses,
summarize the new facts to which theguld testify, and explain why those
witnesses and their testimomgere previously unavailable.” (First R&R at 2).
On October 3, 2016, Petitioner filed libjections [12] to the First R&R,
attaching a declaration signed by his sister, Andria Thomas, and three declarations
signed by long-time friends, Keishuna Turneawanda Martin and Mike Webster.
These individuals did not testify attR@ner’s trial or at his subsequent
proceedings, including because Petitionattsrney declined to call them as
witnesses. The declarations descRatitioner’s relationship with Ciara Howell
and assert that she oftertigted contact with PetitionerPetitioner alleges that the
declarations “paint a picture ofveoman who was excessively jealous of
Petitioner’s various relationships toegyone and everything—who found a way to
use the courts to exercise contwgkr Petitioner through a series of false
allegations.” ([12] at 3).

On December 5, 2016, the Courtjight of Petitioner’'s new evidence,

denied Respondent’s First Motion to Dissias moot, directed Respondent to file
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a second motion to dismiss, and re-refétiee case to the Magistrate Judge.
([13]). On December 3@016, Respondent filed his Second Motion to Dismiss,
arguing that Petitioner’s Federal Hab®@adition is untimely and that Petitioner
does not qualify for the “actual innoceh@xception to the one year limitations
period. Petitioner did ndile a response. SddR 7.1(B), NDGa (“Failure to file a
response shall indicate that ther@@sopposition to the motion.”). On

April 17, 2017, the Magistrate Judgsued her Second R&Recommending that
Respondent’s Second Motion to Dismisggbanted and tha&etitioner’s Federal
Habeas Petition be dismiskas untimely, becaustetitioner “filed his petition
after the one-year limitation perioddeaxpired, has not raised a tenable
actual-innocence gateway plea, and is not entitled to an ‘equitable exception’ to the
limitation period.” (Second R&R at 7-8Y0n April 27, 2017, Petitioner filed his
Objections to the SecorRER.

1. DISCUSSION

A. Legal Standard

After conducting a careful and comfdeeview of the findings and
recommendations, a district judge magem, reject, or modify a magistrate
judge’s report and recommendation. 28 U.S.C. 8§ 636(b)(1);

Williams v. Wainwright 681 F.2d 732 (11th Cir. 1982), cert. deniéd9 U.S.
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1112 (1983). A district judge “shall makel@anovo determination of those
portions of the report or specified propddindings or recommendations to which
objection is made.” 28 U.S.C. § 636(b)(MVith respect to those findings and
recommendations to which objections haoe been asserted, the Court must

conduct a plain error review ofdhrecord._United States v. S|adi4 F.2d 1093,

1095 (11th Cir. 1983), cert. denjetb4 U.S. 1050 (1984).

Petitioner’'s Objections assert thas Ivial, appellate and state habeas
counsel were ineffective for failing totnoduce the testimonies contained in the
four declarations now before the Couff20] at 1-4). Petitioner did not raise this
argument on direct appeal, in his staédeas petition, in his Federal Habeas
Petition, or in any other filing in this Qat, even after the Court granted Petitioner
a second opportunity to develop his attoaocence claim &ér the First R&R
was issued, and even though the Courned Petitioner “thahe must submit all
evidence in support of his actual innocertlaim before the Magistrate Judge
issues a further report and recommendatig[iL3] at 5-6). The Court made it
clear that it “will not consider additional ielence raised after thdate.” ([13] at
6). The Court declines to consideetitioner’'s unexhausted and untimely
argument that his counsel were ineffee for failing to introduce the evidence

contained in the four declarations. S&#liams v. McNeil 557 F.3d 1287, 1292
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(11th Cir. 2009) (“[A] district court has skiretion to decline to consider a party’s
argument when that argument was not fargtsented to the magistrate judge.”);

see als®@hultz v. Sec'y of U.S. Air Fore®&22 F. App’x 503, 506 (11th Cir. 2013)

(“[T]o require a district court to consideridence not previously presented to the
magistrate judge would effectively nullifiie magistrate judge’s consideration of
the matter and would not help relieve the workload of the district court”).
Because Petitioner does not “specifyhwparticularity” any portion of the
Second R&R to which he objects, oethasis for his objections, the Court

conducts a plain error review tife record. ([19] at 1); sédacort v. Prem, Ing.

208 F. App’x 781, 783 (11th Cir. 2006) (“brder to challenge the findings and
recommendations of the magistrate judg@arty must file written objections
which shall specifically identify thportions of the proposed findings and
recommendation to which objectionmsde and the specific basis for
objection. . . . Itis critical that thebjection be sufficiently specific and not a

general objection to thepert.”); Marsden v. Moore847 F.2d 1536, 1548

(11th Cir. 1988) (stating that plain errowvi®w is appropriate where objections to

! Even if the Court considered Paiiter’'s argument, and even if it was not

unexhausted, the argument still would not entitta to relief. The evidence in the
four declarations is not significant enough to cure the untimeliness of Petitioner’'s
Federal Habeas Petition or to meet the Strickktaddard for constitutionally
ineffective assistance. Strickland v. Washing#st U.S. 668, 690, 694 (1984).
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an R&R are “[f]rivolous, conclusive, or geral,” or do not “specifically identify
those findings objected to” or the basis of theeobpns).

B.  Analysis

Section 2254 motions are subject to a one-year statute of limitations.
28 U.S.C. § 2244(d)(1). The limitatiopsriod generally runfom the date on
which the judgment of conviction becosinal “by the conclusion of direct
review.” 28 U.S.C. § 2244(d)(1)(A). #@ner’s convictions became final in
April 2013, upon expiration of the ninety-dpgriod in which to seek certiorari
review in the United States Supreme Goyf7.1] at 4). Petitioner filed his
Federal Habeas Petition on April 20, 201gp@ximately three years later. Even
allowing for the seventeen monthsstétutory tolling triggered by Petitioner’s
state habeas proceedings from Muaf¢ 2014, through October 5, 2015,
Petitioner’'s Federal HabeRetition is untimely absent equitable tolling or a
showing of actual innocence. (Second R&R di4t] at 4-5).

Petitioner claims his Federal Habeasti®m is not time-barred because, in
view of the four declarations submitted kg family and friends, he qualifies for
the actual innocence exdem to the one year limitations period.

“[A]ctual innocence, if proved, serves agateway througWwhich a petitioner may

pass . .. to overcome the titimaits imposed by [§ 2244(d)].”
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McQuiggin v. Perkins133 S. Ct. 1924, 1928 (2013Jhe Supreme Court has

“cautionf[ed], however, that tenablet@aal-innocence gateway pleas are rare
[because a] ‘petitioner does not meetttheshold requiremeninless he persuades
the district court that, in light of theew evidence, no juror, acting reasonably,
would have voted to find him guilty beyond a reasonable doubt.(gltbting

Schlup v. Delp513 U.S. 298, 329 (1995)). Thetandard “is demanding and

permits review only in the extraordinary case.” House v. Bdllf U.S. 518, 538

(2006) (internal quotations maxland citations omitted).

The Magistrate Judge found that Petigr does not qualify for the actual
Innocence exception because (B thewly discovered evidenceg., the
information contained in the four affidiés, was available tfPetitioner] before
trial in 2008,” and (2) “the evidence offeredthe affidavits does not establish that
no juror, acting reasonably, would haxaed to find [Petitioner] guilty beyond a
reasonable doubt if the affiants had been dalbetestify at trial.” (R&R at 5-7).
The Court finds no plain error in treedeterminations. This is not “the
extraordinary case” in which the aatunnocence exception applies, and
Petitioner's Federal Habe&stition is dismissed dsne-barred. Housé47 U.S.
at 538;_cf.McQuiggin 133 S. Ct. at 1935-36 (“Unexplained delay in presenting

new evidence bears on the determoratvhether the petitioner has made the

9



requisite showing” and may “seriously undermine the credibility of the
actual-innocence claim”). The Court afsads no plain error in the Magistrate
Judge’s conclusion that a certificate opeplability should be denied. It is not
reasonably debatable thattitener's Federal Habeas ft®n is time-barred. See

Slack v. McDaniel529 U.S. 473, 484 (2000) (s8tay that a certificate of

appealability should beenied where petitioner’s gthement to relief is not
reasonably “debatable®)?

[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED thatMagistrate Judge Gagrine M. Salinas’
Second Final Report arlrecommendation [18] KDOPTED.

IT ISFURTHER ORDERED that Petitioner’s Objections [20] are
OVERRULED.

IT ISFURTHER ORDERED that Respondent’s Renewed Motion to

Dismiss Petition as Untimely [14] GRANTED.

2 The Court would reach the same cosmus expressed in this Order even if

Petitioner had filed proper objectis and the Court conducted@anovo review.
3 In view of the Magistrate JudgeSecond R&R, and the dismissal of this
action, the Magistrateudlge’s First R&R is moot.
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IT ISFURTHER ORDERED that Petitioner’s Petition for Writ of Habeas
Corpus Pursuant to 28 U.S.C. § 2254 [1IPISM I SSED.

IT ISFURTHER ORDERED that a certificatef appealability is
DENIED.

IT ISFURTHER ORDERED that Magistrate Judge Catherine M. Salinas’

Final Report and RecommendatioM©OT [10].

SO ORDERED this 5th day of May, 2017.

Witon- b M

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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