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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

NELBA DEL CARMEN
MARTINEZ et al.,

Plaintiffs,
V. 1:16-cv-1493-WSD

EXCEL HOSPITALITY, LLC d/b/a
Motel 6, Norcross, and SAJAAD
CHAUDRY,

Defendants.

OPINION AND ORDER

This matter is before the Court on Rldifs Perla Reye§'Reyes”) and Julio
Sanjur’s (“Sanjur”) (together, “SettlemeRtaintiffs”) Notices of Acceptance of
Defendants’ Rule 68 Offer of Judgme¥], [18] (“Notices of Acceptance”).

l. BACKGROUND

On May 9, 2016, Plaintiffs NetbDel Carmen Martinez, Mirella
Sherman-Rios, Maria Cruz, NicolasaWdaGerardo, Karla Andino Martinez,
Gregoria Guzman, Maria Del Rosaki@rmenegildo, and Ricardo Lira Lamas
(together, “Non-Settlement Plaintiffs”) and Settlement Plaintiffs filed their
Complaint [1]. TheComplaint asserts claims, undbe Fair Labor Standards Act

of 1938 (“FLSA”"), 29 U .S.C. § 204t seq., for minimum wages, overtime
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compensation, and retaliatiomhe Complaint also asse racial discrimination
and retaliation claims under the Cifights Act of 1991, 42 U.S.C. § 1981.

On December 8, 2016, Defendants&ospitality, LLC and Sajaad
Chaudry (together, “Defendai} served Reyes and Sanjur with offers of judgment
under Rule 68 of the Federal RulesGifil Procedure (the “Offers”). ([16]).
Defendants offered Reyes and Safj500 each, $2,000 of which was designated
as attorney’s fees. ([17.4} 3; [18.1] at 3). Defedants do not explain how these
amounts were calculated. Téfers were “intended to resolve all of Plaintiff's
claims against Defendants in this actimtjuding without limitation any and all
claims for injunctive reliefpenalties, compensatoryrdages, statutory damages,
attorney’s fees, litigation expenses and coswsudf” ([17.1] at 3; [18.1] at 3). On
December 10, 2016, Reyes and Sanjudfileeir Notices of Acceptance, stating
their acceptance of the Offesiad “request[ing] that Judgmt be entered in [their]
favor, and against Defendant, in the amour#g500.00” each. I[/] at 2; [18] at

2).

! Defendants also served Rule 68 offef judgment on the Non-Settlement

Plaintiffs.



1. DISCUSSION

A. Legal Principles

Federal Rule of Civil Pmedure 68(a) provides that:

At least 14 days before the daté fee trial, a party defending against
a claim may serve on an opposingtpan offer to allow judgment on
specified terms, with the costs theccrued. If, within 14 days after
being served, the opposing partyves written notice accepting the
offer, either party may then file the offer and notice of acceptance,
plus proof of service. Theaik must then enter judgment.

Fed. R. Civ. P. 68(a). “The purposeRiile 68 is to encourage the settlement of

litigation.” Delta Air Lines, Inc. v. Augus#¥50 U.S. 346, 349-50 (1981). The

Supreme Court has characterized a R@®ffer of judgment as a “formal

settlement offer.” Walker Wital Recovery Servs., Inc300 F.R.D. 599, 601

(N.D. Ga. 2014).
Despite the unconditional language inl&k68(a), “courts in this Circuit
have held that Rule 68 offers of judgrmane subject to judicial scrutiny.” ldt
602 (collecting cases). “The Eleventh Qitchas held that FLSA claims may only
be abridged or settled after a court revi¢wesproposed settlement to ensure that it

is fair and reasonable.” Luna®el Monte Fresh Produce (Se.), Indo. 1:06-cv-

2000, 2008 WL 754452, at *12 (N.D. Ga. Mar. 19, 2008);L.sem’s Food

Stores, Inc. v. United States79 F.2d 1350, 1353 (11th Cir. 1982) (“When

employees bring a private action for baeckges under the FLSA, and present to
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the district court a proposed settlemeng, dstrict court may enter a stipulated
judgment after scrutinizing the settlementf@rness.”). The settlement must be
“a fair and reasonable resolution db@na fide dispute over FLSA provisions”
because to permit other compromise®tid nullify the purposes of the statute

and thwart the legislative policies it was designed to efédet” Lynn’'s Food

Stores 679 F.2d at 1352-53; dilall v. Mal-Motels, Inc,. 723 F.3d 1304, 1307

(11th Cir. 2013) (“[P]ermitting an employer to secure a release from the worker
who needs his wages promptly will tendntallify the deterrent effect which
Congress plainly intended that the FLSA skiduhve.”). “[T]he district court must
take an active role in appring the settlement agreementetaosure that it is not the
result of the employer using its supei@rgaining position to take advantage of

the employee.” Rakip v. Paradise Awnings Cosfi4 Fed. App’x. 917, 919-20

(11th Cir. 2013); cfNall, 723 F.3d at 1307 (“Given the often great inequalities in
bargaining power between employensl@&mployees, mandatory protections not
subject to negotiation or bargaining beem employers and g@hoyees are needed
to ensure that an employer—who hagrang bargaining position—does not take

advantage of an employee?).

2 “Other than a section 216(c) paynsnpervised by the Department of

Labor, there is only one context in whicompromises of FLSA back wage or
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In considering the fairness and reasoeabss of a FLSA settlement, courts
consider “(1) the existence of fraudawllusion behind the settlement; (2) the
complexity, expense, and likely duratiohthe litigation; (3) the stage of the
proceedings and the amount of discovemynpleted; (4) the probability of
plaintiff's success on the merits; (5) the range of possible recovery; and (6) the

opinions of the counsel.Dees v. Hydradry, Inc706 F. Supp. 2d 1227, 1241

(M.D. Fla. 2010); se€olacitti v. Alberto’s Rest., LLCNo. 2:16-cv-232, 2016 WL

4942053, at *1 (M.D. Fla. Sept. 2, 2016)outts also consider whether there is a
“bona fide dispute over FLSA praions” and whether the settlement

“impermissibly frustrates implemenian of the FLSA.” Lynn’s Food Store679

F.2d at 1353; Dee306 F. Supp. 2d at 1241.
“The Court should be mindful of therahg presumption in favor of finding

a settlement fair.” Mannb v. Anderson-Collins, IncNo. 607-cv-1853, 2008 WL

2857061, at *2 (M.D. Fla. Julg2, 2008) (citing Cotton v. Hinterb59 F.2d 1326,

1331 (5th Cir. 1977)); se®iegenthaler v. Kane Future Co. of Ormond Reach

No. 607-cv-173, 2007 WL 1893906, at *2 (M.D. Fla. July 2, 2007)

liguidated damage claims may be allalvea stipulated judgment entered by a
court which has determined that dtleenent proposed by an employer and
employees, in a suit brought by the eaygles under the FLSA, is a fair and
reasonable resolution of a bona fide dispater FLSA provisions.”_Lynn’s Food
Stores 679 F.2d at 1355.




(“[A] settlement is a compromise, a yiahdj of the highest hopes in exchange for

certainty and resolution.” (quoting In @&en. Motors Corp. Pick-Up Truck Fuel

Tank Prods. Liab. Litig.55 F.3d 768, 806 (3d Cir. 1995)). “If the parties are

represented by competent counsel in an adversary context, the settlement they
reach will, almost by definition, be reasable. Rarely will the Court be in a

position to competently declare thatbuwa settlement is ‘unreasonable.

Dees v. Hydradry, Inc706 F. Supp. 2d 1227, 1241 (M.D. Fla. 2010); see

Thomas v. Port |l Seafood & Oyster Bar, Indo. 16-cv-0115, 2016 WL 5662032,

at *2 (S.D. Ala. Sept. 29, 2016).

B.  Analysis

The Court finds that the record is cutlg insufficient to adequately review
the fairness and reasonableness of Defastproposed settlements with Plaintiffs
Reyes and Sanjur. The parties haveidentified or described their “bona fide

[FLSA] dispute.” Lynn’s Food Store$79 F.2d at 1355; sé#ees 706 F. Supp.

2d at 1241 (“[T]he parties requestinyiev of an FLSA compromise must
provide enough information for the court to examine the bona fides of the

dispute.”)® They have not provided any ba$br the settlement amount or “even

3 “The parties’ motion [to approvee proposed FLSA settlement] must

describe the nature of the dispute @eample, a disagreeent over coverage,
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an estimate as to the ammt plaintiffs might be entitled to recover on their
[claims].” SeelLuna 2008 WL 754452, at *12 (strikingule 68 offers, in a FLSA
case, because “[tlhe amount specified malfers appears to have been randomly

selected”); sealsoWalker, 300 F.R.D. at 605 (“[T]he @urt agrees the record is

presently insufficient to perform thedicial review required by Lynn’s Fogd
including because “Defendants have provided no evidence to support the bonus
calculations or any estimate as te tiasis for the remaining two damage

theories”) The parties also have not provided a basis for the attorney’s fees. See

Silva v. Miller, 307 F. App’x 349, 351 (11th Ci2009) (“FLSA requires judicial

review of the reasonableness of counsetjslléees to assure both that counsel is
compensated adequately and that noladrdf interest taints the amount the

wronged employee recovers undesettlement agreement.”).

exemption, or computation of hours wetkor rate of pay) resolved by the
compromise. Parties wishing to compreea coverage or exemption issue must
describe the employer’s busss and the type of work performed by the employee.
The employer should articulate the reastmnslisputing the employee’s right to a
minimum wage or overtime, and teenployee must articulate the reasons
justifying his entitlement to the disma wages. If the parties dispute the
computation of wages owetle parties must provide each party’s estimate of the
number of hours worked and the applicablg&aln any circumstance, the district
court must ensure the bona fides of dispute; implementation of the FLSA is
frustrated if an employer can extract apoportionate discoumin FLSA wages in
exchange for an attenuatdefense to payment.” Dee&6 F. Supp. 2d at
1241-42.



To the extent the parties seek judicial approvaheir proposed settlements
under Rule 68, they are required to filgoint motion seeking this relief. The
motion should provide the Court with information that is sufficient to allow the
Court to adequately review the settlemdotdairness and reasonableness. Absent
this additional information, judgmentahnot be entered in favor of the
Settlement Plaintiffs, despitedin Notices of Acceptance.

[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that judgment shall not now be entered in
favor of Plaintiffs Perla Reyes and Julio Sanjur.

IT ISFURTHER ORDERED that Defendants and Plaintiffs Perla Reyes
and Julio Sanjur should file a joint motion seeking judicial approval of their
proposed settlements. The motion must mtexthe Court with information that is
sufficient to allow the Court to adequigteeview the settlements for fairness and
reasonableness.

SO ORDERED this 24th day of January, 2017.

Witk & . Mpry

WILLIAM S. DUFFEY, IR. |
UNITED STATES DISTRICT JUDGE




