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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

SG MILLER STATION-ATLANTA,
LLC a/a/f MILLER STATION ON

PEACHTREE APTS,,
Plaintiff,
V. 1:16-cv-3957-WSD
GEORGE BOLDEN, and All
Others,
Defendants.

OPINION AND ORDER

This matter is before the Court on Mstrate Judge Russell G. Vineyard’s
Final Report and Recommendation (“R&HR3], which recommends remanding
this dispossessory action to the Magist@ateirt of DeKalb County, Georgia.

l. BACKGROUND
On September 15, 2016, Plaintiff MilIStation-Atlanta, LLC a/a/f Miller

Station on Peachtree Apts. (“Plaintjffhitiated a dispossessory proceeding
against its tenant, Defendant George Bolff®efendant”) in the Magistrate Court
of DeKalb County, Georgia.The Complaint seekmssession of premises

currently occupied by Defendant and sepkst due rent, fees and costs.

1 No. 16D93345.
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On October 24, 2016, Defendant, proceedirmse, removed the DeKalb
County action to this Court by filing hidotice of Removal and an application to
proceedn forma pauperis (“IFP”) [1]. Defendant appears to assert that there is
federal subject matter jurisdiction becausardhis in this case a question of federal
law.

On October 28, 2016, Magistratedyje Vineyard granted Defendant’s
application to proceed IFP. The Magistrate Judge then consideaegbonte,
whether there is federal subject matteisgiction. The Courfound that federal
subject matter jurisdiction was notegent and recommended that the Court
remand the case to the Magistrate CouDeKalb County. The Magistrate Judge
found that the Complaint filed iDeKalb County asserts a state court
dispossessory action and does allege federal law clais. Because a federal law
defense or counterclaim does not confeefal jurisdiction, the Magistrate Judge
concluded that the Court does not héaderal question jurisdiction over this
matter. The Magistrate Judgéso found that Defendaf#tiled to allege any facts
to show that the parties’ citizenshipcsmpletely diverse, or that the amount in
controversy exceeds $75,000he Magistrate Judge cdaded that the Court does
not have diversity jurisdiction over thisatter and recommended that this case be

remanded to the state court.



On November 10, 2016, in lieu of objewy to the R&R, Defendant filed his
Petition for Extension of Time to File Gdgtions [5]. Defendant “ask|s] the Court
for more time to file amnswer and or respondttee remand petition.”_(S¢B] at
1). Defendant claims he needs additldimae “so that [he] can do research and
write up.” (Id).

On November 23, 2016, Plaintiifed its Motion in Opposition to
Defendant’s Petition foxtension of Time to File Obgtions. Plaintiff argues that
“[a]n extension of time would extremetyejudice the Plaintiff and deprive them
of their right to obtain their propertyack.” Plaintiff argues further that
“Defendant has failed to state a legal b&sisvhich his request for an extension of
time to file objectionstsould be granted.” (Sd6] at 3).

[I. DISCUSSION
A. Legal Standard

After conducting a careful and comfdeeview of the findings and
recommendations, a district judge magem, reject or modify a magistrate
judge’s report and recommendatia®8 U.S.C. § 636(b)(1); Williams

v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982), cert. depdd U.S. 1112

(1983). A district judge “shall makede novo determination of those portions of

the report or specified proposed findilmysecommendations to which objection is



made.” 28 U.S.C. § 636(b)(1). it respect to those findings and
recommendations to which objections haoe been asserted, the Court must

conduct a plain error review ofahrecord._United States v. S|adl4 F.2d 1093,

1095 (11th Cir. 1983).

More than four months after the R&fave Defendant notice that the parties
may file written objections to the R&R withiourteen (14) days of service, and
Defendant still has not filed Objections. The time period for filing Objections has
expired, and Defendant otherwise fadsshow good cause for the delay.
Defendant’s Petition fdextension of Time to File Qéctions [5] is denied. The

Court, in its discretiomevertheless conductglanovo review of the record.

B. Analysis

The Magistrate Judge found that Bi#f's Complaint does not present a
federal question and that the parties are not diverse. It is well-settled that
federal-question jurisdiction exists only grha federal question is presented on the
face of a plaintiff's well-pleaded complaiahd that the assertions of defenses or
counterclaims based on feddew cannot confer fedelrguestion jurisdiction over

a cause of action. S@&eneficial Nat'l| Bank v. Andersqrb39 U.S. 1, 6 (2003);

Holmes Group, Inc. v. Vornado Air Circulation Sys., &35 U.S. 826, 830-32




(2002). The Court finds that PlaintiffS@omplaint does not present a federal
guestion.

The Court also lacks diversity juristion over this action. Diversity
jurisdiction exists over suits between citizens of different states where the amount
in controversy exceeds $75,000. 28 U.@332(a). Here, the record does not
show the citizenship of the parties, ancereif there is complete diversity between
the parties, the amount-in-controversy lieggment cannot be satisfied because this
is a dispossessory action. “[A] clageeking only ejectment in a dispossessory

action cannot be reduced to a monetamn for the purposes of determining the

amount in controversy.” Ciortgage, Inc. v. Dhinoj&05 F. Supp. 2d 1378,

1382 (N.D. Ga. 2010); Novastar Mortg., Inc. v. BennEiB8 F. Supp. 2d 1358,

1361 (N.D. Ga. 2001), aff,335 F. App’x 858 (11th Cir. 2002); dked. Home

Loan Mortg. Corp. v. WilliamsNos. 1:07-cv-2864-RWS, 1:07-cv-2865-RWS,

2008 WL 115096, at *2 (N.D. Ga. Jan 2908) (“[A] dispossessory proceeding
under Georgia law is not an ownershippdite, but rather only a dispute over the
limited right to possession, title to propeigynot at issue and, accordingly, the

removing Defendant may not rely on the \eabf the property as a whole to satisfy



the amount in controversy requirement.The amount-in-controversy requirement

is not satisfied and removal is nobper based on diversity of citizenship.
Because the Court lacks both federal joasand diversity jurisdiction, this

action is required to be remaed to state court. S8 U.S.C. § 1447(c) (“If at

any time before final judgment it appears ttiegt district court lacks subject matter

jurisdiction, the case shall be remanded.”).

[11. CONCLUSION

For the foregoing reasons,

ITISHEREBY ORDERED that Magistrate Judge Russell G. Vineyard’s
Final Report and R®mmendation [3] iADOPTED.

IT ISFURTHER ORDERED that this action iIREMANDED to the
Magistrate Court of DeKalb County, Georgia.

IT ISFURTHER ORDERED that Defendant’s Petition for Extension of

Time to File Objections [5] IPENIED.

2 The Magistrate Judge also foundtthemoval was procedurally defective

because Defendant, assuming that heciizen of Georgia, cannot remove to
federal court an action brought againsh in a Georgia state court. S2&U.S.C.

§ 1441(b)(2) (“A civil action otherwise remdvla solely on the basis of [diversity]
jurisdiction . . . may not be meoved if any of the parties interest properly joined
and served as defendants is a citizen ofStia¢e in which such action is brought.”).



SO ORDERED this 2nd day of March, 2017.

LUMm-. P;'. .hr‘m'—-]
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE




