Bush v. President Barack Obama et al Doc. 35

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

THOMASK. BUSH,
Plaintiff,
V. 1:16-cv-4067-W SD

THE EXECUTIVE BRANCH
UNITED STATES GOVERNMENT,
PRESIDENT BARACK OBAMA,
ATTORNEY GENERAL
LORETTA LYNCH, F.B.I.
DIRECTOR JAMESCOMEY, U.S.
DEPT OF JUSTICE, HILLARY
RODHAM CLINTON, Former
Secretary of State, BILL CLINTON,
Former President, THE CLINTON
FOUNDATION, PATRICK
FRANCISKENNEDY, Under
Secretary of Statefor Management,
U.S. DEPT OF STATE, FEDERAL
BUREAU OF INVESTIGATION,
SPECIAL AGENT R. STEPHEN
FARR, Atlanta, JAMESTATMAN,
Civil RightsDirector, SAM OLENS,
Georgia Attorney General,
FRANCESMULDERIG, ROGER
CHALMERS, Georgia Dept. of Law,
STEVE RAFTER, Georgia Convict,
INTERNAL REVENUE SERVICE,
GEORGIA DEPT OF REVENUE,
OTHER UNNAMED
DEFENDANTS,

Defendants.
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OPINION AND ORDER

This matter is before the Court onfBredants Roger Chalmers (“Chalmers”)
and the Georgia Department of Reven{8&DOR”) Motion to Dismiss [12] and
Motion to Stay [13]; Plaintiff Thomas KBush'’s (“Plaintiff”’) Motion for Relief
from Court Order [14], Motion for Sations [18], Motion for Defendants to
Comply [19], Motion for Court Conferendg25], and Motion for Sanctions [26];
and the Federal Bureau of Investigasq“FBI”), Internal Revenue Service
(“IRS™), United States Department of Jest (“DOJ”), United States Department
of State, and the Executive Branch’s Mo to Dismiss [21] and Motion to Stay
[28].

I BACKGROUND

On October 31, 2016, Plaintiff ThomKs Bush (“Plaintiff”) filed hispro se
Complaint [1] against at $&st twenty defendants, mastwhom are government
entities or high-profile government offads. The Complaint alleges that
Defendants President BaraGlbama, Hillary Clinton and F.B.I. Director
James Comey “conspire[ed] notarrest and prosecute former secretary of state
Hillary Rodham Clinton . . . in regards Mrs. Clinton using a private email server
while serving as secretary of state.” (Gonat 1). The Comlpint further alleges

that “the executive branch of the Undt8tates Government has violated the



separation of powers outlin@athe U.S. Constitution ...by seizing judicial power
from the judicial branch of governmehincluding because “Defendants Obama,
[Loretta] Lynch, Comey, U.Dept of Justice are natembers of the judiciary,
and cannot decide Hillary Clinton’s inno@anwhen she clearljiolated multiple
sections of Title 18 U.S.C.”_(ldt 8). Plaintiff also alleges that “[Edward]
Snowden was simply a whistleblower, motriminal,” and that Defendants
President Barack ObamadU.S. Dept of Justice violated federal law
“by bringing criminal charges againgtr. Snowden.” (Compl. at 17).

Plaintiff did not file proof of serge on any of the Defendants within the
ninety-day period required by Rule 4(m)tbé Federal Rules of Civil Procedure.

On October 3, 2017, the Court ordered that Plaintiff file, on or before
October 16, 2017, proof that service waswed or effectuated on each Defendant.
([4]). The Court admonished Plainttffat “[f]ailure to do so will result in
dismissal of this action.”_(13l.

On October 13, 2017, Plaintiff filedReturn of Service Unexecuted as to
Defendants Frances Muldemgd Jim Owens. ([6]).

On October 16, 2017, Plaintiff fileal Return of Service for Defendants
Rodger Chalmers and the GeorBiepartment of Revenue. ([7]).

On October 16, 2017, Plaintiff filedReturn of Service Unexecuted as to
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Defendant Steven Rafter. ([10]).

On October 16, 2017, Plaintiff filed pumted proofs of service showing that
he sent copies of the summons by cedifieail to the Civil Process Clerk of the
United States Attorney’s Office for the NortheDistrict of Georgia. ([11]). The
Defendants whom Plaintiff pported to serve by certified mail include the United
States Department of State, the Exte@iBranch, the FBormer Attorney
General Loretta Lynch, faer FBI Director JameSomey, the DOJ, former
Secretary of State Hillaryl@ton, President Bill Climin, James Tatman, President
Barack Obama, the IRS, the Clinton Fdation, Patrick Frang Kennedy, and FBI
Special Agent R. Stephen Farr. jld.

[1.  DISCUSSION

A. Serviceof Process

Rule 4 of the Federal Rule$ Civil Procedure provides:

(i) Serving the United Statesand Its Agencies, Cor porations,
Officers, or Employees.

(1) United States. To serve the United States, a party must:

(A)(i) deliver a copy of the summons and of the
complaint to the United Statestorney for the district
where the action is brought--or to an assistant United
States attorney or cleal employee whom the United
States attorney designatesaimvriting filed with the court
clerk--or



(i) send a copy of each by registered or certified
mail to the civil-process clerk at the United States
attorney's office; [and]

(B) send a copy of each by reqistered or certified mail to
the Attorney General of the United States at Washington,
D.C,

(2) Agency; Corporation; Officer or Employee Sued in an Official
Capacity. To serve a United Stateseagy or corporation, or a
United States officer or employee suady in an official capacity, a
party must serve the United States and also send a copy of the
summons and of the complaint byisered or certified mail to the
agency, corporatiorafficer, or employee

Fed. R. Civ. P4 (emphasis added).

Plaintiff's document purporting to show proof of service on several
Defendants through the U.S. Attorne®#fice does not constitute proper service
under the Federal Rules ofM@liProcedure. Service under Rule 4(i)(1)(A)(ii), the
only aspect of service that Plaintiff completed, only satisfies one prong of service
on the United States. It is not proper seeviinder Fed. R. Ci¥. 4(i)(3) and Fed.

R. Civ. P. 4(e). It furthermore doast constitute service on individuals or
nonfederal entities. The only Defendants/ed properly in this action are Roger
Chalmers and the GDOR. Accordinglyetaction is dismissed as to all other

defendants pursuant to Rule 12(b)(5)lw# Federal Rules @@ivil Procedure.



B. The GDOR and Roger Clmaérs’s Motion to Dismiss

1. Standard on a Motion to Dismiss

On a motion to dismiss pursuant tol&@2(b)(6) of thé-ederal Rules of
Civil Procedure, the Court must “assuthat the factual allegations in the
complaint are true and give the pl#if] the benefit of reasonable factual

inferences.”_Wooten v. Quicken Loans, |626 F.3d 1187, 1196 (11th Cir.

2010). Although reasonable infereneee made in the plaintiff's favor,

“unwarranted deductions of fact’ are notaitted as true.” Adana v. Del Monte

Fresh Produce, N.A416 F.3d 1242, 1248 (11th C2005) (quoting S. Fla. Water

Mgmt. Dist. v. Montalvg 84 F.3d 402, 408 n.10 (11th Cir. 1996)). Similarly, the

Court is not required to accept conclusdiggations and legal conclusions as true.

SeeAm. Dental Ass’n v. Cigna Corp605 F.3d 1283, 1290 (11th Cir. 2010)

(construing Ashcroft v. Igbab56 U.S. 662 (2009); Bell Atl. Corp. v. Twombly

550 U.S. 544 (2007)).

“To survive a motion to dismiss, a colamt must contain sufficient factual
matter, accepted as true, to ‘state a clkamelief that is plausible on its face.”
Igbal, 556 U.S. at 678 (quoting Twombly50 U.S. at 570). Mere “labels and
conclusions” are insufficient. TwomhI$50 U.S. at 555. “A claim has facial

plausibility when the plaintiff pleads faciusontent that allows the court to draw
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the reasonable inference that the defendxalmble for the misconduct alleged.”
Igbal, 556 U.S. at 678 (citing TwomhIl$50 U.S. at 556). This requires more than
the “mere possibility omisconduct.”_Am. Dentalb05 F.3d at 1290 (quoting
Igbal, 556 U.S. at 679). The well-pled alléigas must “nudge([] their claims
across the line from concebva to plausible.”_Idat 1289 (quoting Twombly
550 U.S. at 570).
2.  Analysis

The Complaint contains no numbegaragraphs and de@ot separately
identify any counts upon which Plaintiff's claims are bas@fith respect to
Defendants GDOR and Chalmers, Plaintifés four federal criminal statutes as
the basis of his claim: (1) 18 U.S.C. § 1345 (permitting the Government to
commence a civil action in federal cototenjoin the commission of specific
instances of fraud against the United Stateany of its agencies); (2) 18 U.S.C.
8 371 (prohibiting two or more personsiit conspiring to commit any offense or
to defraud the United States, or any agency thereof); (3) 18 U.S.C. § 372
(prohibiting entering into a conspiracyitopede or injure a federal officer); and
(4) 18 U.S.C. § 1071 (prohihiy harboring or concealirany person from arrest).
The Complaint, however, makes no fattiéegations consistent with those

Statutes.



Plaintiff's “addendum” does not includey further factual allegations about
Defendants GDOR or Chalmers. ([3])he addendum instead purports to identify
additional claims based exclusively omunal statutes including 18 U.S.C. § 2
(designating who may be punished as agyoal in the commission of an offense
against the United States); 18 U.S.C. 8§ 3 (designating who may be punished as an
accessory after the fact in the commission of an offense against the United States);
and 18 U.S.C. 8§ 4 (defining the offamof misprision of felony). _(I§l. In his
addendum, Plaintiff seeks to add former Uthi&tates Attorney Sally Yates, as the
“tie that binds” the other cas to the case he now seékbring, although he fails
to identify any connection between propdsiefendant Yates and the GDOR and
Chalmers or the actions attributedthe original comfaint to GDOR and
Chalmers.

Finally, in his prayer for relief, Plaiiff alleges that “the Defendants”
violated his “4th, 7th and 14th Amenenmt rights” ([1] at 18), but does not
enumerate which defendantrmake any fact specif@llegation regaling alleged
constitutional violations by Defendants GDOR or Chalmers.

The Complaint fails to state a pldoig claim for relief against the GDOR
and Chalmers. Plaintiff’'s lengthy compifiand addendum consist almost entirely

of confusing recitations of unconnectiadts and legal cohgsions without any
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clarity as to the allegations specifigebeing made against these or other
defendants.

The only factual allegations that appé&apertain to the GDOR are barred
by Georgia state law and the Tax Injuncticet. Plaintiff alleges that the GDOR
“allow[s] employers to illegidy classify employees as independent contractors]
and not report earned income they reedifrom their employees.” (Compl. at
14). Plaintiff further alleges that the GIR “ha[s] not provied due process rights
to citizens illegally classified aadependent contractor.” (). To the extent that
Plaintiff's claim is based upon being assskfor tax liability as a result of being
classified as an independent contradiwa claim is barred by Georgia law, which
provides that “[tlhe income tax liability @nh employee shall be in no way affected
by the failure of the employer to withltbthe tax required under this article.”
O.C.G.A. 8§ 48-7-109(b). EvahPlaintiff was misclassified as an independent
contractor by his employers, and incotar should have been withheld from his
checks, he is not relieved of liéity for the unpaid income taxes.

The Tax Injunction Act also bars Pl#ffis claims. It provides: “[tlhe
district courts shall not enjoin, suskor restrain the assessment, levy or
collection of any tax under State law wler plain, speedy and efficient remedy

may be had in the courts of such Stat28 U.S.C. § 1341. Georgia law provides a
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taxpayer four statutory remedies to cohtaeg liability asserted by the State: (1) by
filing a direct appeal to superior cotirom a final assessment pursuant to the
provisions of O.C.G.A. § 48-2-59; (2) bWirig a claim for refund after payment of
the disputed assessment pursuant to the provisions of O.C.G.A. § 48-2-35; (3) by
filing an affidavit of illegality after thessuance of a tax execution pursuant to the
provisions of O.C.G.A. 8§ 48-3-1; or (By requesting a review pursuant to the
provisions of O.C.G.A. 8§ 50-13-12 of te&lministrative Procedure Act (“APA").
Plaintiff does not allege that these stataedies are insufficient or that they were
even attempted. Plaintiff has failed tatsta plausible claim for relief against the
GDOR.

The only factual allegations that appé&apertain to Chalmers arise from
Plaintiff’'s attempt to get informatioabout Defendant Steven Rafter from the
Georgia Department of Corrections, whiwas represented by Chalmers is his
capacity as an attorney for the Georgip&tment of Law.(Compl. at 12-14).
Plaintiff alleges that in that civil &ion, Defendant Chalmers “would not respond
about the GA Dept of Corrections cusganf Defendant Steve Rafter or [his]
criminal history and did in fact cite thBtaintiff did have previous cases in US
District Court, NDGA in regard téugitive convict Steve Rafter.”_(Icat 13).

Although Plaintiff seeks to have ti@ourt enjoin Defendant Chalmers from

10



committing fraud, the Complaint is sileas$ to how the cited actions may have
constituted fraud or as to any speciilegations of fraudulent activity by
Chalmers. The Complaitherefore fails to state a cause of action against
Chalmers.

[I11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Roger Chalmers and the Georgia
Department of Revenue’s Motion to Dismiss [12GRANTED.

IT ISFURTHER ORDERED that Roger Chalmers and the Georgia
Department of Revenue’s Motion to Stay [13DENIED ASMOOT.

IT ISFURTHER ORDERED that Internal Revenue Service, United States
Department of Justice, United StatepBement of State, and the Executive
Branch’s Motion to Dismiss [21] GRANTED.

IT ISFURTHER ORDERED that that Internal Revenue Service, United
States Department of Justice, United &dbepartment of State, and the Executive
Branch’s Motion to Stay [28] IBENIED ASMOOT.

IT ISFURTHER ORDERED that Plaintiff Thomas K. Bush’s Motion for

Relief from Court Order [14]; Motion for Sations [18], Motion for Defendants to
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Comply [19], Motion for Court Conferend¢25], and Motion for Sanctions [26] are

DENIED.

SO ORDERED this 12th day of June, 2018.

Witkione b, M

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE

12



