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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

CONSTANTINE VARAZO,

Plaintiff, _
V. 1:16-cv-4228-W SD
KEISER CORPORATION,
Defendant.

OPINION AND ORDER

This matter is before the Cowm Defendant Keiser Corporation’s
(“Defendant”) Motion for Summary Judgment [36].
. BACKGROUND

A. Facts

On August 27, 2008, Constantine Var@#@laintiff”) injured the tip of his
ring finger while attempting to move a&xercise “spin” bike manufactured by
Keiser Corporation (“Defendant”). Keisaranufactured the exercise bike with
two different transport mechanisms. Thet mechanism involves lifting the bike
and tilting it back onto its flywheel, asnfoving a wheelbarrow. (Dep. of Dennis
Keiser [37.3] (“Keiser Dep.”10:24-11:4). That mechanisis not at issue in this

case. The second mechanism involvesmgithe front handlebars to deploy two
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small wheels in the middle of the bikdjase beam. When the user lowers the
bike, the wheels latch in place, causing liike to balance on the wheels. This
allows the user to move the bike. (Keif®p. at 12:3-14). The second transport
mechanism was developed for LA Fa8s. From 2002 through 2006, Defendant
distributed to LA Fitness approximatedy400 bikes with this second transport
mechanism. (Keiser Dep. at 57:1-6).

At the time of his injury, Plaintiff was a club boxing instructor at
LA Fitness. (Dep. of Congtéine Varazo [32.1] at 22-23). The boxing class met
in a large exercise room wtre people commonly left equment, such as exercise
bikes, benchegnd mats. (Idat 40). On August 27, 2008, Plaintiff arrived early
at LA Fitness to prepare the room for his class. did1:3). An exercise bike was
left in the middle of the room and Pl&afhdecided to move it to an area along a
wall where other bikewere arranged._(Icat 29:25-30:2).

When Plaintiff attempted to move the bike, the transport wheels did not drop
down. Plaintiff decided to lift the bikend carry it to the wall. To do so, he bent
down and placed his hand on the bike’steebase beam near the small wheel
mechanism. When he placed the bieek down onto the ground, the wheel

mechanism swung shut, severing the tip efrimg finger. The bike did not have

! The parties stipulated that Riaff's deposition testimony from a prior

state-court action would be admittasl evidence in this case. ($8@.2] at 8-9).



instructions or warnings on it statingetproper way to move the bike. (Keiser
Dep. 25:9-13).

B. ProceduraHistory

On November 11, 2016, Plaintiff fdehis Complaint for personal injuries
and damages [1]. BEnComplaint does not assert sggpa causes of action, alleging
only that Defendant “placed a defectiveguct in the stream of commerce,” and
“was negligent in the design and manudae” of the bike. (Compl. § 7-8).
Plaintiff alleges that Defendant’s riggence “was the prormate cause of the
Plaintiff's injuries and damages.” fdThe Complaint does neipressly allege a
claim for “failure to warn,” nor does the Complaint allege that Plaintiff's injury
was a result of absent or inadetpuavarnings on the exercise bike.

On November 28, 2016, the Court aield Plaintiff to file an amended
complaint to adequately allege the @mship of the parties for purposes of
invoking the Court’s jurisdiction [3].

On December 7, 2016, Plaintiff filedshiFirst Amended Contgint [4]. The

deficiencies in Plaintiff's orignal Complaint were not cured.

2 The Complaint further alleges thHaefendant “breached the warranty of

merchantability and fitnessifa particular purpose” by placing the exercise bike in
the stream of commerce. (§19). Plaintiff later withdrew breach of warranty
claim. ([45] at 2).



On December 9, 2016, the Court agardered Plaintiff to amend his
Complaint to adequately allege the citizapsdf the parties [5].The Court stated
that it “will not allow Plaintiff any further opportunities to amehd[5] at 4).

On December 22, 2016, Plaintiff fildus Second Amended Complaint, this
time alleging sufficient facts to supg the Court’s jurisdiction [7].

On November 16, 2017, Defendant filed its Motion for Summary
Judgment [36].

On December 29, 2017, Plaintiff filduls “Supplemental Clarification of
Plaintiff's Claims,” to “clarify the Plaitiff's claim that the subject exercise
machine was defective and that his injueesurred because of the inadequacy of
any warnings on the subject machine and the lack of any warnings written upon
the machine” to warn users tbfe risk of injury. ([42]).

1. DISCUSSION

A. Summary Judgment Standard

Summary judgment is appropriate wéhe pleadings, the discovery and
disclosure materials on filand any affidavits show th#tere is no genuine issue
as to any material fachd that the moving party is &thed to judgment as a matter
of law. Sedred. R. Civ. P. 56. The pgrseeking summary judgment bears the

burden of demonstrating the absence ofraugee dispute as to any material fact.



Herzog v. Castle Rock Entm’193 F.3d 1241, 1246 (11@ir. 1999). Once the

moving party has met this burden, the nonmoving party must demonstrate that
summary judgment is inappropriate by designating specific facts showing a

genuine issue for trial. GrahamState Farm Mut. Ins. CGdl93 F.3d 1274, 1282

(11th Cir. 1999). The nonmoving partyé®ed not present evidence in a form
necessary for admission at trial; howevhe may not merely rest on his
pleadings.” _Id.

“At the summary judgment stage, facts must be viewed in the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those

facts.” Scott v. Harris550 U.S. 372, 380 (2007). Where the record tells two

different stories, one blatantly contrei#id by the evidence, the Court is not
required to adopt that version of thetawhen ruling on summary judgment. Id.
“[C]redibility determinations, the wghing of evidence, and the drawing of
inferences from the facts are the ftiog of the jury . ...”_Graham93 F.3d at
1282. “If the record presents factual issube court must not decide them, it must
deny the motion and proceed to trial.” Herz®§3 F.3d at 1246. The party
opposing summary judgment “must do moraritsimply show that there is some
metaphysical doubt as to the material facts.. Where the record taken as a whole

could not lead a rational trier of factfiad for the nonmoving party, there is no



genuine issue for trial.”_Scqtb50 U.S. at 380 (quoting Matsushita Elec. Indus.

Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 586-87 (1956 A party is entitled
to summary judgment if “the facts and irdaces point overwhelmingly in favor of
the moving party, such that reasongt@®ple could not arrive at a contrary

verdict.” Miller v. Kenworth of Dothan, In¢.277 F.3d 1269, 1275 (11th Cir.

2002) (quotations omitted).

B. Products Liability Standards under Georgia Law

Plaintiff appears to assert two thesriof recovery: strict liability and

negligence._Se@qgletree v. Navistant'| Transp. Corp.390 S.E.2d 61, 65 (Ga.

Ct. App. 1989) (“An action in productmbility may proceed on one or a
combination of theories of negligencejdtliability, or breach of warranty.”).
This is evidenced by the @plaint allegations that “Bfendant placed a defective
product in[to] the stream of commerce asdtrictly liable to the Plaintiff” and
that Defendant “was negligent in tHesign and manufacture of the subject
exercise bike.” (Compl. § 7-8).

1. Negligenc&€laims

Under Georgia law, the essential e@ts of a negligence cause of action
are “(1) a legal duty to conform to a stardlaf conduct . . . ; (2) a breach of this

standard; (3) a legally attributable saliconnection betwadhe conduct and the



resulting injury; and (4) loss or damagenfrthe breach.”_Davis v. Blockbuster,

Inc., 575 S.E.2d 1, 2 (Ga. Ct. App. 20@gitation and internal punctuation
omitted).

Whether brought under a negligence or strict liability theory, sime Gua
non of a products liability clamn . . . is a defect in éhproduct.” _Boswell v.

Overhead Door Corp664 S.E.2d 262, 263 (Ga. Ctp@ 2008) (affirming grant of

summary judgment where plaintiff did thehow defect in door). Because a
manufacturer is “not an insurer this product is, from a design viewpoint,

incapable of producing injuryBanks v. ICI Americas, Inc450 S.E.2d 671, 675

(Ga. 1994), a plaintiff must prove a defacid that the defect was the proximate

cause of his injury, Fouch v. Bicknell Supply Co56 S.E.2d 682, 687 (Ga. Ct.

App. 2014).

2. StrictLiability Claims

The Georgia Supreme Court has hblat O.C.G.A. 8§ 51-1-11 imposes strict

liability for defective productsCtr. Chem. Co. v. Parzin?18 S.E.2d 580, 582

(Ga. 1975). To establish a claim basedtwitt liability, plaintiffs are required to
demonstrate that, when spttle defendant’s product wanot merchantable and
reasonably suited to the use intended, and its condition when sold is the proximate

cause of the injury sustaingdO.C.G.A. § 51-1-11(b)(2).



A plaintiff can base its strict liabilitglaim on one of three categories of product
defects: manufacturing, desigimd marketing/packaging. Bank&0 S.E.2d at
672. For each category, the questions are the same: “whether a product was
defective, and if so, whether the defeets the proximate causé a plaintiff's

injury.” S K Hand Tool Corp. v. Lowmad79 S.E.2d 103, 106 (Ga. Ct. App.

1996).
A manufacturing defect generally “rdtsufrom an error sgcifically in the
fabrication process, as distinct fromenor in the design process.” Fletcher v.

Water Applications Distrib. Grp., Inc/73 S.E.2d 859, 863 & Ct. App. 2015)

(citing J. Kennard Neal, GA. Products Liabilitaw § 6:1, n.8 (4th ed.)). Under a
manufacturing defect claim, “it is assudnthat the design of the product is safe
and had the product been manufacturealccordance with the design it would
have been safe for consumer use.” ald863 (quoting Banke<l50 S.E.2d at 673).
A manufacturing defect is one that‘measure[able] against a built-in
objective standard or norm pfoper manufacture.” Bank450 S.E.2d at 673, n.2

(quoting_ Bowman v. Gen. Motors Cor@27 F. Supp. 234, 24E.D. Pa. 1977)).

“Thus, by definition, a manufacturing @éet will always be identifiable as a
deviation . . . or departure from the maamtiirer's specifications established for

the creation of the product.” Jones v. Amazing Prods., 23d. F. Supp. 2d 1228,




1236 (N.D. Ga. 2002) (granting summary judgrnto defendant because plaintiff
did not present any evidence of manufacturing error).

In design cases “the entire producelimay be called into question,” i.e.,
“whether the manufacturer acted readmyan choosing a particular product
design, given . . . the risk posed by the gesihe usefulness of the product in that
condition, and the burden dime manufacturer to takbe necessary steps to
eliminate the risk.”_ldat 673. The Georgia Sugme Court has identified the
following non-exhaustive list of factors b@ considered as part of a risk-utility
analysis:

the usefulness of the product; the gravity and severity of the danger

posed by the design; the likelihood of that danger; the avoidability of

the danger, i.e., the user's knowledge of the product, publicity
surrounding the danger, or the efficacy of warnings, as well as

common knowledge and the expectation of danger; the user's ability to

avoid danger; the state of the art at the time the product is

manufactured; the ability to elimate danger without impairing the
usefulness of the product mraking it too expensive; and the

feasibility of spreading the loss inetlsetting of the product's price or
by purchasing insurance.

Banks 450 S.E.2d at 675 n.6.
To prevail on a failure to warn claira,plaintiff must show that (1) the
defendant had a duty to warn; (2) théeshelant breached that duty; and (3) the

breach proximately caused his ings. Wheat v. Sofamor, S.N,d&6 F. Supp. 2d

1351, 1363 (N.D. Ga. 1999). A manufactureltdy to warn arises only when it



knows or reasonably should know of a darfgem its product’s use. Chrysler

Corp. v. Batten450 S.E.2d 208, 211 (Ga. 1994). This analysis further depends
upon “the foreseeability of the use in questithe type of danger involved, and the

foreseeability of the user’s knowledgetbé danger.”_Giordano v. Ford Motor

Co,, 299 S.E.2d 897, 899 (Ga. Ct. App. 1983hing Greenway v. Peabody Int'l

Corp, 294 S.E.2d 541 (Ga. Ctpf. 1982)). “There is no duty to warn where it
appears that the person using the prodhotld know of the danger, or in using

the product discover the dange€bchran v. Brinkmann CorpNo. 1:08-cv-1790-

WSD, 2009 WL 4823854, at *6 (N.D. Ga. Dec2809). “The plaintiff asserting a
failure to warn claim bears the burdeindemonstrating that the danger causing
injury was latent, not patent.” _Id.

C. Analysis

1. Claims Based on the Failure to Warn

Plaintiff raised his failure to wartiaim for the first time in response to
Defendant’s summary judgment motiohhe Complaint and its two amendments
contain no mention of in&djuate warnings on the exercise bike. Not until his
“Supplemental Clarification of Plaintiff's Claims,” filed aftBrefendant moved for
summary judgment, did Plaintiff “furthetarify” that “his injuries occurred

because of the inadequacy of any warningsnd the lack of any warnings written

10



upon the machine.” ([42])For the reasons that followhe Court will not consider
Plaintiff's failure to warn clan under any theory of liability.
Despite the “liberal pleading standded civil complaints,” plaintiffs may

not “raise new claims dhe summary judgment stage.” Gilmour v. Gates,

McDonald & Co, 382 F.3d 1312, 1314 (11th Cir. 2004) (per curiam). At the

summary judgment stage, the proper procedarr plaintiffs toassert a new claim
is to amend the complaint in accordamgth Fed. R. Civ. P. 15(a). ldt 1315.

“A plaintiff may not amend her compid through argument in a brief opposing
summary judgment.”_IdTo permit a plaintiff to do otherwise would subject a

defendant to unfair surprise. Sa#hite v. Beltram BEge Tool Supply, In¢.789

F.3d 1188, 1200 (11th Cir. 2015) (holdingté was no basis for defendant to be
on notice that plaintiff was alleging @mployer-notice cause of action where
three-page complaint contained no mentiothefnotice, or lack thereof, given by
defendant to its employees).

Defendant had no notice of a failucewarn claim based on the facts and
claims alleged in the Complaint. Plaffig failure to warn theory is factually
distinct from the claims alleged in tk®mplaint suggesting a mechanical defect:
“the wheels on the bottom of the exerdmiee malfunctioned.” (Compl. § 6). Not

until its response to Defendant’s motiom snmmary judgment does Plaintiff state

11



“the ‘defect’ at issue in this case i®tfailure to warn, not the mechanics of
Defendant’s transport mechanisms.” (Fss. to Def's Statement of Undisputed
Material Facts [44] § 2). Despitedtvamendments, the four-page Complaint
nowhere mentions the word “warn” or anning.” “Liberal pleading does not
require that, at the summary judgmeriggt, defendants must infer all possible
claims that could arise out of fadst forth in the complaint.”_Gilmou882 F.3d
at 1315. The proper procedure for Plairtifiassert a new todaim was to seek
to amend his complaint.

Defendant’s lack of notice is evidendeyl the fact that nowhere in its brief
in support of its motion for summamnydgment does Defendagiscuss an alleged

failure to warn. _Sedoseph M. Still Burn Centers,dnv. Liberty Mut. Ins. Co.

No. cv-108-090, 2010 WL 55471, at *13.[65 Ga. Jan. 6, 2010) (“The complete
lack of notice of a third party beneficiaclaim is further evidenced by the fact that
Defendant did not address suchairl in its initial motion for summary
judgment.”).

That Plaintiff was that its failure t@arn claim was not properly raised is
evident by his filing of his “Supplement@larification of Plantiff's Claims” after
Defendant filed its motion for summary judgmelaintiff sought to clarify that

“his injuries occurred becausé the inadequacy of arwarnings . . . and the lack

12



of any warnings written upon the machih ([42]). This filing was an
impermissible attempt to amend the Complaint. Defendant is entitled to summary
judgment on Plaintiff's failure to warn claim.

Plaintiff's design defect claims fail fthe same reason. Plaintiff asserts that
Georgia law recognizes design defect clased solely on adequate warnings.
This issue is not before the Court, rex&r, because the Complaint did not give
notice of Plaintiff’s failure to warn #ory of liability. While the Complaint
conclusorily asserts that Defendant “weegligent in the d@gn and manufacture”
of the bike, (Compl. T 7-8), it did not ajg® Defendant that Plaintiff was pursuing
a theory of design defect liability based on inadequate warnings. Plaintiff raises no
issue of fact regarding a design defect other than inadequate warnings. Defendant
is entitled to summary judgment oraRitiff’'s design defect claim.

2. Manufacturindefect

In response to Defendant’s matifor summary judgment, Plaintiff

conclusorily alleges that the exercise bilegl a manufacturing defect. He does not

3 SeeBoyce v. Gregory Poole Equipment €805 S.E.2d 384, 390 (Ga. Ct.

App. 2004) (“adequate warnings as to pineper or safe use of a product are part

of the total design package of the product”); Chrysler Corp. v. Bat&nhS.E.2d

208, 211 (Ga. 1994) (“some products are defective solely due to an inadequate or
absent warning”); cfBattersby v. Boyer526 S.E.2d 159, 162 & Ct. App. 1999)
(explaining that design defect and failureatarn claims “are separate and distinct
claims arising from different duties oweg [a] manufacturer to consumers”).

13



allege any facts to specify the manufactudiedect that caused the injury or that
the bike departed from Defendant’'s maaetliring specifications. While “[i]t is

not necessary for the plaintiff to specgyecisely the nature of the defect,” he
“must show that the device did not operaseintended and this was the proximate

cause of his injuries.’/Kersey v. Dolgencorp LLCNo. 1:09-CV-898-RWS, 2011

WL 1670886, at *5 (N.D. Ga. May 3, 201(@uoting_ Owens v. General Motors

Corp, 613 S.E.2d 651, 654 (Gat. App. 2005)).

Plaintiff argues “the ‘defect’ is Defendés failure to warn of the dangers
associated with moving the exese bike.” ([45] at 15). He states: “[T]he ‘defect’
at issue in this caseftise failure to warn, not thmechanics of Defendant’s
transport mechanisms.” (PI's ResDef's Statement of Undisputed Material
Facts [44] 1 2). Plaintiff’'s scant allegans about inadequate warnings, even if
accepted by the Court, do not supportarslthat there was “a@rror specifically
in the fabrication process, as distifrcdm an error in the design process.”
Fletcher 773 S.E.2d at 863.

Plaintiff has not alleged sufficient facts to avoid summary judgment on his
manufacturing defect claim. He does alkége the nature dhe defect._See

Shelton v. GALCO Int'l, Ltd. No. 3:16-cv-00033-TCB, 2017 WL 3597497, at *5

(N.D. Ga. July 19, 2017) (“Without poiniy to specific evidence of a defect on the

14



part of GALCO, the Court is unable to find that a genuine issue of material fact

exists as to Plaintiffsiegligence claim.”); Grv. Baja Marine Corp.No. 2:06-
cv-68-WCO, 2007 WL 6900363, at *9 (N.D. G2ec. 21, 2007) (finding that “it is
implausible to infer a manufacturing defect from nothing more than a broken

product”); Jones v. Amazing Prods., In231 F. Supp. 2d 1228, 1239 (N.D. Ga.

2002) (citing Center Chewal Co. v. Parzini218 S.E.2d 580, 582 (Ga. 1975))

(“Simply alleging that a product is danges, absent evidence of a deviation from
the ‘perfect’ or prototypical [product], ot sufficient to demonstrate the existence
of a manufacturing defect.”). Defendas entitled to summary judgment on
Plaintiff's manufacturing defect claims.

Plaintiff's negligent manufacturingaim fails for the same reason. “In
order to establish a negligent manufactuctagm, the plaintiffmust come forward
with evidence that, among other thingerthwas a defect ithe product when it
left the manufacturer that was causedh®sy manufacturer’s negligence.” Miller v.

Ford Motor Co. 653 S.E.2d 82, 84 (Ga. Ct. App. 200PJaintiff has not made the

required showing to de&t summary judgment.

15



[11.  CONCLUSION
For the foregoing reasons,
IT ISHEREBY ORDERED that Keiser Corporation’s Motion for

Summary Judgment [36] GRANTED.

SO ORDERED this 12th day of June, 2018.

Witkian b Miny
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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