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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

MELISSA SANDERS,
Plaintiff,
: CIVIL ACTION FILE NO.
V. : 1:16-cv-04241-AJB
NANCY A. BERRYHILL,
Acting Commissioner, Social
Security Administration,

Defendant.

ORDER AND OPINION

Plaintiff Melissa Sanders (“Plaintiff’) brought this action pursuant
section 205(g) of the Social Security A¢2, U.S.C. § 405(Qg), to obtain judicial revieV
of the final decision of the Commissionertbé Social Security Administration (“the
Commissioner”) denying her applicationr fDisability Insurance Benefits (“DIB")

under the Social Security AttFor the reasons below, the undersigREWVERSES

! The parties have consented tce tlxercise of jurisdiction by the
undersigned pursuant to 28 U.S.C. § 636(c)Rule 73 of the Federal Rules of Civi
Procedure. §eeDkt. Entriesdate(11/16/16). Therefore, this Order constitutes a fin
Order of the Court.

2 Title 1l of the Social Security Act prides for federal Rability Insurance
Benefits. 42 U.S.C. 8§ 40%&t seq Title XVI of the Social Security Act,
42 U.S.C. § 138%kt seq, provides for Supplemental Security Income Benefits for {
disabled (“SSI”). Title XVI claims are not tido the attainment of a particular perio
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the final decision of the CommissiorD REMANDS the case to the Commissione
for further proceedings consistent with this opinion.
l. PROCEDURAL HISTORY

Plaintiff filed an application for B on February 28, 2011, alleging disabilit)
commencing on September 16, 2010. [Record (hereinafter “R”) 391]. Plaint
applications were denied inilipand on reconsiderationS€eR177-79]. Plaintiff then
requested a hearing before an Admnaisve Law Judge (“ALJ”). [R213-14]. An
evidentiary hearing was held on Januaéy 2013. [R53-109]. The ALJ issued
decision on March 12, 2013, denying Plaintitijgplication on the ground that she hs
not been under a “disability” from the allebenset date through the date of th
decision. [R180-96]. Plaintiff soughtview by the Appeals Council, and o

May 29, 2014, the AppealsoGncil remanded for furtheioasideration. [R197-99].

of insurance eligibility.Baxter v. Schweikeb38 F. Supp. 343, 350 (N.D. Ga. 1982
Otherwise, the relevantdaand regulations governingelietermination of disability
under a claim for DIB are ndgridentical to those governing the determination und
a claim for SSIWind v. Barnhart133 Fed. Appx684, 690 n.4 (11.Cir. June 2, 2005)
(citing McDaniel v. Bowen800 F.2d 1026, 1031 n.4 (1Cir. 1986)). In general, the
legal standards to be applied are the sagardless of whether a claimant seeks DI
to establish a “period of disability,” or tecover SSlI, although different statutes ali
regulations apply to each type of claifee42 U.S.C. § 1383(c)(3) (establishing tha
the judicial provisions of 42 U.S.C. § 405@g fully applicable to claims for SSI)
Therefore, to the extent thidte Court cites to SSI cassstutes, or regulations, they
are equally applicable to Plaintiff's DIB claims.
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The ALJ started a second hearing on Novernah 2014, but rebeduled the matter in

order to receive all of the medical eviden [R110-20]. A third evidentiary hearing

was held on March 17, 2015R121-76]. On June 9, 2015, the ALJ issued a decis
denying Plaintiff's application on the groutitat she had not been under a “disability

from the alleged onset datediigh the date of the decisiofR25-52]. Plaintiff again

sought review by the Appeals Councihdathe Appeals Council denied Plaintiff's

request for review on Octob27, 2016, making the ALJ’s decision the final decision

the Commissioner. [R1-8].

on

<

of

Plaintiff then filed her action in this Court on November 14, 2016, seeking

review of the Commissioner’s decision. [Dag. The answer and transcript were file
on March 15, 2017. JeeDocs. 5, 6]. On April 202017, Plaintiff filed a brief in

support of her petition for review of the Commissioner’s decision, [Doc. 11];
May 22, 2017, the Commissiondefl a response in support of the decision, [Doc. 1
and on June 2, 2017, Plaintiff filed a replyef in support of hepetition for review,

[Doc. 13]. The matter is now before the Court upon the administrative record
parties’ pleadings, and the parties’ brigésd it is accordingly ripe for review pursuar

to 42 U.S.C. § 405(Q).

3 Neither party requested oral argumergedDkt.).
3
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[I.  PLAINTIFF'S CONTENTIONS
As set forth in Plaintiff's briefthe issues to be decided are:

1. Whether the ALJ reversiblyrred by failing to properly explain
why he did not fully credit the opinion of Keith Osborn, M.D.,
Plaintiff's treating orthopedic surgeon, as to her physical
limitations.

2. Whether the ALJ reversibly errég failing to consider all of the
relevant evidence of record in discounting the credibility of
Plaintiff's allegations of pain and limitation.

[Doc. 11 at 10-28].

4 Where the page numbers in Pldirdi brief conflict with the numbers

assigned by the Court's CM/ECF systdaime Court will utilize the page numbers

assigned by the CM/ECF system.

\"4
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lll. STATEMENT OF FACTS °
A. Background
Plaintiff can read and write in Englishas a twelfth-grade education, and has

worked as a process server. [R461-@rn on April 13, 1972, she was thirty-eigh

—t

years old on the alleged onglate and application datecwas forty-one years old on
December 31, 2013, the date she was lastred. [R178, 391].Plaintiff alleges
disability due to back pain, neck problemsyve damage in the neck and shoulders,

depression, radiculopatliypanic attacks, and headaches. [R61, 126, 462].

> In general, the records referendedthis section are limited to thosg

deemed by the parties to be relevant to this app8akDocs. 11-13]. As the Court’s
scheduling order warned the parties that estatement of fact must be supported by
reference to the page in the recordewehthe evidence may lbeund, that “record
citations should immediately follow each ajégion of fact,” and that “[tlhe issues
before the Court are limited to the issues priypgaised in the bries,” [Doc. 8 at 2-3],
broad statements of fact followed by geneedicitations to a range of pages have bgen
disregarded,dee, e.g.Doc. 11 at 6-7].

A4

6 Radiculopathy is an alternate namedderniated (slipped) disk, which

occurs when all or part of the softer tmmof a spinal disk is forced through a
weakened part of the exterior of thesk, forming a protruding mass and placing
pressure on nearby nerves. Mayo Clinic, Herniated Disk,
http://www.mayoclinicorg/diseases-conditions/measited-disk/home/ovc-20271246
(last visited 3/7/18); MetinePlus, Herniated Disk,
http://www.nlm.nih.gov/medlineplus/ency/article/000442.htm (last visited 3/7/18).
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B. Lay Testimony

Plaintiff stated that shgpent her days at the house, getting “up and down to
change ice packs and to alleviate paimén neck, back, and hips. [R139-40]. She
stated that she was only able to slésp or three hours per night. [R139]. She
testified that her neck, backnd hip pain made it difficult to sit or stand for any period
of time or to lift any weight. [R139-40, 14847-48]. She also reported tingling in her
left arm that had begun when she hadiaagsurgery in 2007 and had become worse
since she had a second spinal surgergd@2. [R151-52]. She stated that she
experiences four headachesweek, each of them lasting two to six hours. [R153-54].

In terms of treatment, Plaintiff reged that she only attended a few physical
therapy treatments, explaining that they cduss to be in morpain. [R144-45]. She
had slowed the rate of receiving trigger-painbts from her pain specialist. [R145-46].
At the time, her medications included hydrocoddoe pain and Ambiehfor sleep.

[R149-50]. She reported that the intensityef neck pain was usually around nine pr

! Hydrocodone is a narcotic analgesiedication used to relieve severe
pain. MedlinePlus, Hydrocodone,
https://medlineplus.gov/druginfo/meds/a614045.html (last visited 3/7/18).

8 Ambien (zolpidem) is a sedative-hypnatiedication that is used to treat
insomnia. MedlinePlus, Zolpidem
https://medlineplus.gov/druginfo/meds/a693025.html (last visited 3/7/18).

6
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ten on a ten-point scale butathusing ice packs reduced her pain to five or four.

[R157]. Plaintiff also stated that she had a TENSt but only sometimes used i

because it would increase her pain. [R161].

As to daily activities, Plaintiff statetthat she liked to wah CSI on television

and to watch crime movies. [R155]. Pldintestified that she was able to drive her

H2 Hummer four times per month, up to §efive minutes at atime. [R128, 137, 174].

She had no problems with self-care exaegshing her hair. [R133-34]. Around thg

house, she could clean the floors wahlight-weight dust mop and light-weight

vacuum, load the dishwasher, wash laundry, and walk to the mailbox. [R134
Plaintiff's sister helps her with the cleaning and dries the laundry, and Plaint
daughter does almost all of the grocery shopping. [R78-79, 134-35].
C. Administrative Records
Plaintiff stated in a function report thette lived in a house with her daughter aj
spent her days keeping ice on her nea#f eotating from sitting, to lying down, to

walking in order to avoid pain. [R477F5he reported that sheas no longer able to

1%

-35].

iff's

nd

9 “TENS” is an acronym for transcutaneous electric nerve stimulation,

which is a method to reduce pain with eteal impulses. Nat'l Osteoporosis Found|

Protecting Your Fragile Spine 11, available at
https://cdn.nof.org/wp-content/uploads/2@BProtecting-Y our-Fragile-Spine.pdf (las
visited 3/7/18).

[
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jog, work out, or work because of her pdhmt it hurt to wear a bra, and that she no
longer styled her hair because she couldo@t her arms up. [R478]. She stated that
she was only able to use the microwave oven and that her daughter does the cookil

and helps with the laundryd housework. [R478-79]. Sheported that she could pay

<

bills, count change, and handle a savings account. [R480].

D. Medical Records

Plaintiff fell and injured her neck vile she was working as a policewoman.
[R613]. After conservative measuresldd, on September 18, 2007, Dr. Osbotn
performed a partial vertebrectomy, C54@vspinal cord and foraminal decompressiop,
and an anterior cervical discectomy at C&vith removal of lage free fragments from
the canal and foramen. [R613-14].

At a follow-up visit with Dr. Osborn tang place on October 17, 2007, Plaintifif
reported that she was off natic pain medications arfdoing a lot better.” [R674].
Her x-rays showed good position of her hartevand bone grafts at C5-6 and C6-V.
[R674]. Dr. Osborn noted that Plaintiff still had a “burning dysesthesticBairtier

left arm that appeared to redao chronic compression of her left C7 root, fairly densse

10 Dysesthesia can refer to impairmengensitivity to touch, to disagreeable
sensation produced by ordinary stimulitorabnormal sensation experienced in the
absence of stimulatiorPDR Med. Dictionanb31 (F'ed. 1995).
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numbness in the left index finger, aleds dense numbness in the middle and ri

fingers of the left hand. [R674]. Hesal observed that Plaintiff's strength had

improved but was not back to normal.6[R}]. Dr. Osborn started Plaintiff on Lyrita,
Celebrext? and trazodon@ for sleep difficulty and l-arm pain; started her on
tizanidiné* for muscle spasm in her left trapeziyand stated that she would “remai

out of work for now.” [R674].

1 Lyrica (pregabalin) is used to reliepain from damaged nerves. It work

by decreasing the number of pain signals #natsent out by damaged nerves in t
body. MedlinePlus, Pregabalin, httfasedlineplus.gov/druginfo/meds/a605045.htn
(last visited 3/7/18).

12 Celebrex (celecoxib) is a nonsteroidati-inflammatory drug (“NSAID”)
that is commonly used to relieve paimderness, swellingna stiffness caused by
osteoarthritis and spinal anthis. MedlinePlus, Celecoxib,
https://medlineplus.gov/druginfo/meds/a699022.html (last visited 3/7/18).

13 Trazodone is a serotonin modulatgpitally used to treat depression.

MedlinePlus, Trazodone, https://medlineplus.gov/druginfo/meds/a681038.html
visited 3/7/18).

14 Tizanidine is a skeletal muscle relax#mdt is used to relieve the spasn

and increased muscle tone caused by spipaly. It works by slowing action in the
brain and nervous system to allow the nesdo relax. MelihePlus, Tizanidine,
https://medlineplus.gov/druginfo/meds/a601121.html (last visited 3/7/18).

15 The trapezius is a large muscle l@zhin the upper part of the back.

Contraction of the muscle moves the shouldade in several tierent directions;
when the trapezius muscle is engaged, tHarbone is generally rsed. J.E. Schmidt,
M.D., Attorneys’ Dictionary of Medicine, lllustrate217 (46" ed. 2012).
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At another follow-up visit taking place diovember 15, 2007, Plaintiff reportec
that she had to stop taking her medicatlmasause of swelling and that she was una
to sleep at night. [R675]. Her main cdaipt was pain in ta left scapular and

trapezius region and still fairly dense numémen the left index finger and to lesse

degree in the middle and ring fingers. f®& Dr. Osborn noted that Plaintiff was

improving slowly, recommended that Plaintiff use the Lyrica and Celeb
recommended that she continue rehabilitaservices, and opined that Plaintiff wal

capable of part-time sedentary work. [k He also noted that Plaintiff hac

contacted her chief and that he did not weartto return to work until she was release

to full duty. [R675].

On January 16, 2008, Plaintiff returnteddr. Osborn. [R520-21]. She had beg
fired from her job. [R520]. She complainedwain in her neck, feshoulder, and arm,
and dysesthestic pains in the left arm badd. [R520]. She perted that sitting for
long periods caused her numbness and tingliggtavorse, that she felt some burnin
in her left thumb and indexrfger, that her arms felt likhey had no circulation, and
that wearing a bra seemed to signifibarworsen her symptoms. [R520]. Upol

examination, Dr. Osborn observed that Plaintiff had pain at the extremes of ran
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motion of her neck, there was still subluxatf@nd muscle spasmtine trapezius area,
Plaintiff still had diminished coordination tife left arm, reflexes were diminished i
the left biceps and triceps, there was de@@agnsation in the left hand, and mot
strength was still mildly diminished in the left arm compared to the right. [R5!
Dr. Osborn opined that Plaintiff appeared to be healed from an orthopaedic stan(
but that she “clearly ha[dustained some nerve injury from the pressure of the g
herniation against her spinal cord andtieg nerve roots” and it could “take somg
months or years to reach a point of nmaxim improvement and ngar may not result
in full recovery.” [R520]. Dr. Osborn fther opined, “I think she has significan
impairment in her ability to work at thigoint, and this could bpermanent. It is
unfortunate[] that she has been firednfrdner job. She remains capable of on
sedentary work and will benefit from pamanagement possibly with an epidurg
steroid injection.” [R521].

On August 18, 2008, Plaintiff visited Anthony C. Carantzas, M.D.,
Douglasville Resurgens Orthopaedics for follow-up of shoulder impingement of

right. [R777]. It was noted that she hadrgaction a couple of weeks earlier and th

16 “Subluxation” refers to an incompletislocation, such as when one ¢
more of the bones of the spine moves @uposition. PDR Med. Dictionary 1693
(1 ed. 1995).
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she had noticed significant improvement. [R770}. Carantzas st that Plaintiff
could work with limited use of the riglarm, limited overhead work, and no heav

lifting. [R777].

Plaintiff visited psychologist David BAdams, Ph.D., on June 3, 2009. [R69Q].

Dr. Adams noted that Plaintiff arrived inmsiderable bilateral neck and shoulder pa

with numbness of the first two fingers okr left hand, and was irritable and

periodically tearful. [R690]. It was also notibct Plaintiff spent a lot of time with hef
daughter in a piece of rental property becalmewas too irritable to interact with he
husband and that Plaintiff's family exgeed frustration thadhe was sullen and
withdrawn. [R690]. Plaintiff had symptona$ depression, anxiety, sleep disorde

irritability/impatience, and obsessive thoughfR690]. Dr. Adams diagnosed pai

y

n,

=

=

disorder associated with both psychological factors and Plaintiff's general mefdical

condition and also diagnosed major depresgiserder with mild symptoms. [R690],

Physical therapist Alex Ghaffari opleted an assessment of Plaintiff o
December 14, 2009. [R882-86]. Mr. Ghaffari observed that Plaintiff demonstr
significantly decreased left-upper-extrigm strength, decreased cervical-spin
flexibility, forward head posture, and im@sed cervico-thoracic para-spinal musg

tightness. [R882]. She hadrpal functional range of matn in the left shoulder and
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was unable to perform fine and gross gnagpasks, both at the table level and tk
shoulder level, utilizing the fearm. [R882]. Mr. Ghaffari concluded that Plaintif

(1) could perform fine and gross motoiillskwith her left arm only occasionally;

(2) had difficulty sitting for about thirty téorty-five minutes but tolerated the pain;

(3) had reduced range of motion in the Eibulder; (4) had liited active range of
motion and joint mobility in the neck and upper thoracic area; (5) had to n
constantly with her head in slighttexsion with decreased cervical lordésand

rounded shoulders; (6) had decreased codidimandurance, and strength in the |l

shoulder, neck, and thoracic spine; and (d)tigh intensity pain in the neck and uppé

back with flexion/extension, and rotai. [R884-86]. Mr. Ghaffari opined thaf
Plaintiff could do sedentary to light work libat she “would not bable to perform her
job duty on a full time or sustained basis .atpresent.” [R882]. The stated plan wa
physical therapy twice weekly for twelwaeeks, a TENS unit for pain management

home, joint mobilization and manual thpya cervical traction, acupuncture and di

17 Cervical lordosis refers to the naturaiard curve of thepine at the neck.

Loss of the natural curve caause neck pain, reduced rangelotion in the neck, and
problems with the nerve roots or spinatad;ovhich may lead to weakness in the arn
or legs, loss of grip strength, or difficultyalking. Univ. of Maryland Med. Citr.,
C e r v i ¢ a | K v p h o s i s |,

http://www.umm.edu/programs/spine/health/guides/cervical-kyphosis (last vig
3/7/18).
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needling for pain and muscle guardirstrength- and re-comtning, and a home
exercise program. [R886].
At a visit with Dr. Osborn taking place on December 16, 2009, Plain

continued to complain ofatk and left-arm pain wittwveakness and atrophy in the lef

arm. [R1384]. An examination showedderness in the neck, reduced neck motian,
exquisite tenderness to the left of the midlsieninished reflexes in the left biceps and
triceps, some atrophy in her arm, and de@eagnsation in the C6-7 distribution, but
also a normal gait and station and no nesugkluxations. [R1384]. X-rays of the

cervical spine showed solid fusion at-65and C6-7 with degenerative changes

developing at C4-5 with anterior osteophytesid uncovertebral joint hypertrophy.

[R1384]. Dr. Osborn noted that the resutpresented junctional deterioration buiit
found that there were no symptoms tmgest that it was the primary source of

Plaintiff's pain and instead diagnosedweal radiculopathy and recommended a trial

of acupuncture. [R713, 1384-85]. He also ndted Plaintiff was capable of sedentar

work, defined as lifting a maximum ofrt@ounds, occasionally lifting and/or carryin

18 An osteophyte is a bony outgrowth or protuberaRf2kR Med. Dictionary
1270 (2'ed. 1995).

19 “Hypertrophy” refers to abnormal Emgement. J.E. Schmidt, M.D.
Attorneys’ Dictionary of Medicine, lllustratdd-258, J-19-20 (46ed. 2012).
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articles such as docketsdigers, and small tools, and doing a “certain amount”
walking and standing. [R713].

An MRI of Plaintiff's cervical spie taken on Decembet, 2010, revealed
(1) interspace narrowing with spondylotic ridgihgnd a broad-based disc bulge
C4-5 causing moderate central canal amdlerate bilatergbraminal stenosf$, and
(2) interspace narrowing with spondylotic ridgiand a broad based disc bulge togeth
causing mild central canal stenosis and rtoldnoderate bilatefdoraminal stenosis

at C3-4. [R1347-48].

John G. Porter, M.D., a pain specialistenned Plaintiff on February 22, 2011).

[R1341]. Upon examination, Dr. Porter obselteat Plaintiff's affect was depressed;

upper-extremity reflexes coutbt be obtained at the tricgfbiceps, or brachioradialis

points bilaterally; strength was diminished oa téft in grip strength, biceps, triceps

20 “Spondylosis” refers to stiffening viebra and is “often applied
nonspecifically to any lesion of th&pine of a degenerative naturePDR Med.
Dictionary 1656 (T'ed. 1995).

21 “Foraminal stenosis” is a narrowinga nerve opening where a nerve ros

leaves the spinal canal. MedlinePlus, Foraminotomy,

of

\er

Dt

stenosis” causes narrowing irtspinal canal, which in tuputs pressure on the nerves

https://medlineplus.gov/ency/article/007390.htm (last visited 2/23/18). “S%nal

and spinal cord and can cause pain. MedlinePlus, Spinal Ste
https://medlineplus.gov/spinalstenosis.html (last visited 3/7/18).
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and deltoid testing; there was mild atrophytef left forearm and upper arm; sensation

was diminished in the index finger and thfimger and to some degree in the thum
there were trigger points in the trapezarsthe left; range of motion was normal i
flexion and in right turn; left turn was lited to forty-five dgrees; and hyperextensior
caused Plaintiff to have numbness acrosséek and upper back. [R1341]. Dr. Porté
noted that he was concerned about a siratabnormality that might require surgica
repair, opined that Plaintiff's pain wadiparily neuropathic, and noted that ibuprofe
had been ineffective and caused stomach upset. [R1341].

On August 23, 2011, Carl Sherrer, M.Dyvieved the recor@nd opined that
Plaintiff had the ability to lift and/azarry twenty pounds occasionally and ten poun
frequently; could stand andAarlk for about six hours in anght-hour workday; could

sit for about six hours in an eight-hour workday; could occasionally climb or crg

could frequently balance, stoop, kneel, @ouch; could reach in all directions

occasionally with both arms; and had a liditbility to feel, due to numbness in th

index and third fingers dfer left hand. [R1233-40].

16

b;

—

3%
-

|l

ds

awl:




Plaintiff returned to Dr. Porter on fember 2, 2011. [R1246-48]. She reported
that she was taking medicatiams prescribed and that Xaidaand hydrocodone were
helping, but that she still had neck paingting all the way to the fingers of her left
hand, intermittent numbness deft-arm weakness, and ndwad pain in her right arm
as well as her left. [R1246]. Dr. Porteredthat Dr. Osborn was considering a second
fusion surgery above Plaintiff's prior fusion. [R1246]. He prescribed ibuprofen,

topiramate?® nortriptyline?* fluoxetine?® and meloxican®® [R1246]. He stated that

22 Xanax (alprazolam) is a benzodiazepiypically used to treat anxiety

disorders and panic disorder. Medline Plus, Alprazolam,
https://medlineplus.gov/druginfo/meds/a684001.html (last visited 3/7/18).

23 Topiramate, commonly prescribed untlee brand name Topamax, is an

anticonvulsant medication that is used teMant migraine headaches but not to relieve
the pain of migraine headaches when they occur. MedlinePlus, Topiramate.
https://medlineplus.gov/druginfo/meds/a697012.html (last visited 3/7/18).

24 Nortriptyline is a tricyclic antidegssant medication. MedlinePlug,

Nortriptyline, https://medlineplus.gov/druginfo/meds/a682620.html (last visited
3/7/18).

25

Fluoxetine, commonly prescribed under the brand name Prozac,
selective serotonin reuptake inhibito(*"SSRI”) used to treat depression,
obsessive-compulsive disorder, some eatisgrders, and panic attacks. MedlinePIus,
Fluoxetine, https://medlineplus.gov/druginfeéds/a689006.html (last visited 3/7/18).

26

S a

Meloxicam, commonly prescribed under the brand name Mobic, ig an
NSAID medication often used to relieve pdanderness, swellingnd stiffness caused
by osteoarthritis and rheumatoid tlaitis. MedlinePlus, Meloxicam,
https://medlineplus.gov/druginfo/meds/a601242.html (last visited 3/7/18).
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he doubted that repeated injection #mr or physical thapy would make a
substantive difference in Plaintiff’'s conditiand stated that he would refill Plaintiff's
medication as he “really ha[d] nothingselto offer her beyond this.” [R1247].
Plaintiff reported to Dr. Osborn on Sepiber 12, 2011, for follow up. [R1289]
She complained of continued pain in her niaekt went into both arms, more on the le
than the right, and of numbness in her lefhafR1289]. It was noted that Plaintiff
was prescribed Ambien, Lortdband Xanax through Dr. Per and that she had
received “a lot of relief” fron massage therapy, more ttisom rehabilitation, and had
received some relief from acupuncture. [R1289)as noted that a review of system
was negative for neurological or musculdska&l complaints. [R1289]. She had son]
tenderness and reduced motion in the negkshe had normal gait, no clear motor ¢
reflex deficits, no overt myelopathyn@ normal lower extremities. [R1289]. Thg

impression given was known C4-5 spondylosith neural compression. [R1289]

Dr. Osborn stated that although he believedrfaff would need additional surgery, he

would for now continue witltonservative measures wiassage therapy, a trial o

27 Lortab is an opioid pain medication that contains a combination

acetaminophen and hydrocodone and is usectlteve moderate to severe pair
Drugs.com, Lortab, http://www.drugs.cdortab.html (last visited 3/7/18).
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acupuncture, supportive counseling throughAtams, and medication manageme
through Dr. Porter. [R1289].

On December 7, 2011, Plaintiff soughlp on an emergency basis fron
Dr. Porter for severe right-neck pain that had persisted for three days and was ra
to her upper back, shoulder blade, anddeft, with a burning, numbing sensation i
her left biceps, index, and third fingeos the left. [R1432]. Her strength wa
decreased on the left as was her sensatiarC6 distribution, and her cervical rang

of motion was diminished in turning, flex, and extension. [R1433]. Dr. Porte

instituted muscle relaxanterapy with tizanidine, refilled alprazolam, and continug¢

meloxicam and zolpidem. [R1433]. Dr. Pordéso wrote that the best he could do wi
provide palliative management with triggaoint injections and muscle-relaxan
therapy and hope that Dr. Osborn had a surgical remedy. [R1432-33].

Plaintiff returned to Dr. Osborn for follow up on December 12, 20]
[R1497-98]. She complained of increasing painer neck that radiated into her righ
arm and would go into the shoulder atmvn into her hand sometimes. [R1498

Dr. Osborn noted that Plaintiff would liket¢ontinue to try to avoid surgery and woul

work with Dr. Porter but that if her syrngmms worsened, surgery would be indicated.

[R1498]. Plaintiff was also prescribed a soétvical collar to help control her pain|
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[R1498]. Dr. Osborn noted that Plaintiff wady capable of part-time sedentary work.
[R1497].

On December 22, 2011, Plaintiff returrteddr. Adams for the first time in two
and one-half years. [R1445]. It was notkdt Plaintiff was divorced; was angry,
sullen, and frustrated; was in a contentiand ongoing battle witter ex-husband; had
financial limitations; and was fearful of auditional surgery, which she had been
postponing. [R1445]. She was observedxtulat symptoms of depression, anxiety,
sleep disorder, problems with concentrationtability and/or impatience, intrusive
thoughts, and obsessive thoughts. [R1445]. It was noted that Plaintiff recurrently
discontinued needed psychological care eaoh tien depression abated due to the care
and that she shunned dependerjiR1445]. Dr. Adams agaidiagnosed pain disorder
associated with both psychological fast@nd general medical condition and also
diagnosed major depressive disor(single episode, moderate). [R1445].

Plaintiff again returned to Dr. Aagns on January 12012. [R1446]. She
reported that her neck pain had worsesnredithat she had resrched the recommended
surgical procedure and did not wish to pergu [R1446]. She vwaobserved to exhibit
symptoms of depression, anxiety, sledigorder, irritability and/or impatience,

obsessive thoughts, compulsive behavimsl, problems with concentration and recent
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memory. [R1446]. Dr. Adams again diagnogeah disorder associated with both
psychological factors and general medicahdition and major depressive disorder
(single episode, moderate). [R1446].

Plaintiff returned to Dr. Porter on Febry&@, 2012, with complaints of left-back
and neck pain with radiating left-armipa [R1441]. Plaintiff reported that physical
therapy was not really helping her, thatssege therapy was helpful for a day or o,
and that a TENS unit seemed to help withgan. [R1441]. On examination, reflexes
could not be obtained on the left at the tresdpceps, or crachioradialis points; strength
was slightly diminished on the left in bicepnd grip testing; sensation was slightly

decreased in the left C6 distributionnge of motion was decreased in turning and

extension; and examination of the back revealed left trapezius and rhomboid tfigge

points. [R1442]. Dr. Porter noted Plaffhwvas stable and compliant with medication
usage; refilled her medications; distoned physical therapy because it was not
helping; injected trigger points in theft trapezius and rhomboid muscle; and

suggested that a facet rhizotothgight be indicated, pending results of diagnostic

28 Rhizotomy is a procedure where a sungeuts spinal nerve roots for relief
of pain or spastic paralysi®DR Med. Dictionary1546 (I'ed. 1995).
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facet joint injections? and could help her move forward without requiring additior
surgical intervention. [R1442-43].

Plaintiff presented to a physician’s assistant at Dr. Osborn’s practice
February 9, 2012, complaining of headeghpersistent neck and upper-back pa
left-arm pain, numbness, amgtakness; and some middk pain. [R1493-95]. She
reported that despite taking Ambien, Molhiortab, Xanax, and Topamax, the pain w4
nine on a ten-point scale. [R1493]. ©wamination, Plaintiff had tenderness t
palpation in the neck and shoulders andrigsd flexion, extension, rotation, ang
lateral bending with pain, bwhe also had normal gait and alignment, full streng
normal coordination and balance, intacteréls, normal sensatioand full bilateral

shoulder motion without pain. [R1493-94]wlas noted that Dr. Porter was scheduls

29 Facet joints are situated betweeg #tacked vertebrae and typically li
behind the spinal nerves as the emergmftioe central spinalanal. The two facet
joints and intervertebral disc at each levkethe spine allow for motion between th
vertebral bodies. KnowYourBack.org Anatomy of the Spine (Bones)
https://www.spine.org/KnowY oldack/Resources/AnatomySeiflast visited 3/7/18).
Facet joint pain can be diagnosed with |caé¢sthetic blocks dhe medial branches
or of the facet joints themselves. Da8. Binder & Devi E. Nampiaprarmpil, The
Provocative Lumbar Facet Joi@trr. Rev. Musculoskeletal Mgd\bstractavailable
at http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2684949 (last visited 3/7/18).
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to perform facet injectiod$ with a possible ablation procedéfteDr. Osborn
recommended additional fusion surgery ofdbevical spine; Plaintiff wanted to wait
on the surgery until the summer when her daughter was out of school; and Plaintif
would continue with her mecines per Dr. Porter. [R1494]. Plaintiff's work status
was “unchanged.” [R1494].

An MRI taken on September 24, 2018yealed multilevel degenerative dist
disease most pronounced at C4-5, with righeater than left neural foramina|
narrowing at C3-4 and left-sided neural foraminal narrowing at C4-5. [R1573-74].

At an appointment taking place on Glsér 10, 2012, Dr. Osborn noted that

Plaintiff’'s progressive arm numbness and kvesss and her neckipaelated to cord

[®N

compression with herniated disks at Camtl C4-5 and opined that Plaintiff shoul

have another cervical fusion. [R1572].aintiff agreed. [R1572]. The same day

30 Facet injections involve injection ofesbids and local anesthetic into thg
facet joints to determine if it is a sourcepaiin or to reduce pain and inflammation.
KnowYourBack.org, Spine Defimions A-Z, Facet Injection,
https://lwww.spine.org/KnowY ourBack/Resourfesfinitions (last visited 3/7/18).

3l In this context, ablation is a predure used to destroy the function of
nerve tissue, thereby decreasing pagnais from that specific area. WebMD,
Radiofrequency Ablation for Arthritis Pain)|
https://www.webmd.com/pain-managementio&agquency-ablation#1-2 (last visited
3/7/18);PDR Med. Dictionans (1% ed. 1995).
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Dr. Osborn also opined Plaintiff could dadsatary work with restrictions, pending
approval for surgery. [R1663].
Plaintiff complained to Dr. Porter onrdMember 13, 2012, of increased neck and

back pain. [R1592]. She described a dm@apaching pain in h@eck, upper back, and

left arm, which was worsened with coughing, activity, and bowel movements. [R1%$92].

She also reported that her arm felt weak amglyi [R1592]. It was noted that Plaintiff

was only using medication “on occasion” because she did not like medication in

general, that she was using her TENS unit occasionally, and that she was using co

packs. [R1592]. Dr. Porter stated thahhd “nothing to offer ta patient today except
reassurance” and that he did not think addai trigger-point irgctions were warranted
or would help her. [R1593]. He recommnged that Plaintiff continue her TENS unit

therapy and cold packs until sheuéd have her surgery. [R1593].

On November 30, 2012, Dr. Osborn perfedva C3-4, C4-5 discectomy, sping
cord decompression, and fusion. [R1699, 1725].
Plaintiff returned for a follow-up vistb Dr. Osborn on February 6, 2013, with
complaints of persistent neck and uppaci pain and some left-upper-arm pain.
[R1698]. She noted hypersensitivity, bungipain in the neck and upper-back area,

continued headaches, recurrent numbrees$s weakness in both arms, and pajin
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averaging eight on a ten-point scale.1fR8]. Upon examination, it was noted th:
Plaintiff’'s range of motion of the cervicaligp was restricted with pain; sensation ar
reflexes of upper extremities were unchahffem pre-op; and Plaintiff had diffuse
tenderness and sensitivity over the nackl upper back. [R1698]. She was als
observed to have full strengtinher upper extremities, aher surgical hardware was
intact. [R1698]. She was started on gabapéhtirer Ambien prescription was
renewed, and it was noted that she wooldatinue to receive lgain medication from
Dr. Porter. [R1698]. It was also notdaat Plaintiff remained unable to work
[R1698].

Plaintiff returned to Dr. Porter on Aip23, 2013. [R1827]. Dr. Porter observe
that Plaintiff's affect was depressed d@hdt upon examination, her range of motig
was reduced in turning; she had pronounced tightness of the trapezius m
bilaterally and diffuse paimal tenderness; upper extremity reflexes of 0-1 + at trice
biceps, and brachioradialis points bilatlradiminished strength on the left; ang
normal sensation in the arm with the excepf the index and fd finger. [R1827].

Dr. Porter gave Plaintiff trigger-pointjactions and began weaning her medicatig

32 Gabapentin, also known by the bramgime Neurontin, is often used tq
relieve nerve pain. MdlinePlus, Gabapentin,
https://medlineplus.gov/druginfo/meds/a694007.html (last visited 3/7/18).
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other than her sleep medication because stnad helping. [R1828]He also opined
that Plaintiff was at maximal medical ingwement with no other treatment options ar

that she was capable of working in a sedgntapacity “but will not do well at presen

with any significant lifting or arm movements especially over her head.” [R182§].

A neurological examination condiedd by Dr. Osborn on June 12, 201
indicated decreased sensation in bothdisa [R1710]. Dr. Osborn also noted son

discomfort and pain with rangd motion of Plaintiff’'s neck and mild aggravation witl

a Phalen tesf [R1710]. It was noted that shwas capable of sedentary work

[R1710].

At a visit taking place on July 17, 2013, Plaintiff complained to Dr. Osborr
persistent neck and upper-back pain,tbra arm pain, andieakness and numbnes
in both arms. [R1707]. It was noted that she had been involved in a motor-ve
accident on June 20, 2013, &hdt she had been struck the passenger side, whic
totaled her car and caused a soft-tissue inj[RyL707]. Plaintiff reported that her paif

had worsened in the armstiwvincreased burning in both arms down to the hands i

33 The Phalen test (bending the wiaditthe way forward for sixty seconds

to see if numbness, tinglingr weakness results) is commonly used to determ
whether a patient has carpal tunnel syndroMedlinePlus, Carpal Tunnel Syndrom¢
http://www.nIm.nih.gov/medlineplus/ency/article/000433.htm (last visited 3/7/18

26

nd

—

e

—

1 of

hicle

-

—

and

]

ine

\U




AO 72A
(Rev.8/8
2)

diminished range of motion in her cervical spine and upper back. [R1707]. | She

described the pain as a constant, thmepbache that varied in intensity and was
presently at eight on a tgoint scale. [R1707]. An examination by Dr. Osborn
showed that Plaintiff hadnelerness over the right and left trapezius and paracervical
and parathoracic musculature; restrictedflexextension, rotatin, and lateral bending

with pain; normal gait; full strength; and att coordination, sensation, and reflexes.

[R1707-08]. She was restarted on gabapentin, and a nerve-conduction study we

recommended. [R1708]. Dr. Osborn opined that Plaintiff's work status “remainfed]

unchanged with sedentary work.” [R1709].
Plaintiff returned to Dr. Porter on Julb, 2013, with complaints of increasing
right-neck pain, upper-back pain, and bilataran pain. [R1844]. She also reported

a sense of tingling in her thumbs and inflagers and a decreased ability to turn h

D
—

head and neck. [R1844]. Stated her pain at ten on antpoint scale. [R1845]. On
examination, Dr. Porter noted that Pldirgiaffect was depressed; strength appeared

diminished in biceps and grip testing tre left; sensationwas intact; and right

—+

trapezius trigger points were present. [R184%] Porter proceeded with trigger-poin

Injections at three points in the right trapezius muscle. [R1845].
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An EMG/nerve conduction stuéfyconducted on Octob&0, 2013, confirmed
left-sided cervical radiculopathy but no esrite of carpal tunnel or other peripher
nerve entrapment. [R1705, 1729]. On exation, Dr. Osborn found that Plaintiff hag
diminished right-side range of motion comgeto the left, somdecreased sensatior
in the left index and little finger but noedr weakness, and mild reflex change
[R1705]. He recommended trying physical tipgragain with a new physical therapis
[R1705].

Plaintiff returned to Dr. Porter on Janud#y, 2014, with complaints of neck pair
and upper-back pain, with the pain worsetloa left than theight. [R1840]. She
requested trigger-point injections. [R1840]. Dr. Porter noted that Plaint

medications included diclofen&once per day, tizanidinemight, alprazolam at night,

34

“EMG” is an abbreviation for electromyografDR Med. Dictionarp69
(1*' ed. 1995). Electromyography measures the response of muscles and nel
electrical activity. Itis used to helptdemine conditions that might be causing musc
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weakness, such as nerve disorders. KidsHealth, Electromyography,

http://kidshealth.org/parent/general/sick/emg.html (last visited 3/7/18).

= Voltaren (diclofenac) is an NSAID medication used to relieve mild

moderate pain. MedlinePlus, Diclofenac
https://medlineplus.gov/druginfo/meds/a689002.html (last visited 3/7/18).
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and rarely hydrocodone. [R1838]. Hesessed myofascial pain syndréhand
cervical postlaminectomy syndrorle.[R1840]. He opined that Plaintiff was not
cognitively impaired and could “work with hbrain” but would have difficulty using
her arms in police work. [R1840].

On May 20, 2014, Plaintiff returned to .DRorter with comiaints of left-neck
pain, intrascapular pain, upper-back pain,amapain. [R1841]. DiPorter noted that

she had persistent neck aadiating left-arm pain withumbness into the index finger

and thumb of the left hand;ahshe described the pain as burning, tingling, electric, and

throbbing; and that she reported increasgmptoms of depression. [R1841]. He

diagnosed cervical radicular pattern p&eft-C6 distribution, with EMG-documented

3 Mysofacial pain syndrome is a chrompiain disorder. In myofascial pain

syndrome, pressure on sensitive points erttuscles (trigger points) causes pain in
seemingly unrelated parts of the body. Tikisalled referred pain. Myofascial pair
syndrome typically occurs after a muscle besn contracted repetitively. This can bhe
caused by stress-related muscléension. Mayo Clinic,
https://www.mayoclinic.org/diseases-camuhs/myofascial-pai-syndrome/sympto
ms-causes/syc-20375444 (last visited 3/7/18).

—

87 Post-laminectomy syndrome (also cdll¢éailed back syndrome”) refers
to the persistence of pain and disabifijlowing spinal surgery. Frequent causes
include returning disc heilation, nerve-root compression, scar-tissue build-up
(fibrosis), joint hypermobility, spinal instabilitand facet joint problems. Wake Spine
& Pain, Post-laminectomy Syndrome|
https://wakespine.com/knowledge-centerditions-treated/post-laminectomy
syndrome (last visited 3/7/18).

29




AO 72A
(Rev.8/8
2)

neuropathy; startedpirimate and bupropidhwith the goal of controlling Plaintiff's
neuropathic pain; refilled zolpidem for occasional help with sleep; and opined

Plaintiff could do sedentary work fid probably light duty work.” [R1843].

Dr. Osborn completed a medical-source statement on October 1, 2

[R1682-87]. He noted that Plaintiff had a significant limitation in her cervical ra

of motion and approximately four timesrpmaonth had associated severe headag¢

pain, which would last about two houamd cause exhaustion and an inability

concentrate. [R1682-83]. He opined thatml&icould only walk two to three blocks,
sit for one hour at a time, and stand thirtinutes at a time; needed to shift positior
at will; could sit for six hours of an eightur workday; could and or walk for two

hours of an eight-hour workday; couldaasionally lift less than ten pounds; coul
rarely twist, stoop/bend, @uch/squat, or climb stairsvould require unscheduled
breaks every couple of hours during the workday to lie down for about ten min
could rarely look up; could occasionally lod&gwn, turn her head in either direction
or hold it in a static positiortould use her hands to grasp objects thirty percent of

time; could finely manipulate and reachfiant of her body fifty percent of the time;

38 Bupropion, also known by the brand name Wellbutrin, is an antidepreg
that works by increasing certain types of atfiin the brain. MedlinePlus, Bupropion
https://medlineplus.gov/druginfo/meds/a695033.html (last visited 3/7/18).

30

that

014.

nge

he

[0

NS

d

utes;

the

sant




AO 72A
(Rev.8/8
2)

could reach overhead less tHare percent of the time; auld be off task ten percent
of the workday; would miss approximatdiyur days of workper month; and was
capable of only low-stress work. [R1684-86Jr. Osborn also opined that Plaintiff’s

depression and anxiety affected paysical condition. [R1684, 1686].

Dr. Porter completed a medical-soar statement on October 9, 2014.

[R1689-94]. He stated & Plaintiff had chromi pain and paresthe3lathat she had
constant tingling, throbbing, burning pain in her upper back and arm; that
impairments were characterized by musglasm, muscle weakss® sensory changes

and motor loss; that she had significanval range of motion limitations as well a

significant limitations with reaching, handliray,fingering; that she had decreased let

arm and left-upper-back strgth and other numbness in the C5-6 distribution; tf
depression and anxiety contributed to Ri#is limitations; and that she was likely to

continue to have persistepain and dysfunction. [R168%]. He also opined that

39 Paresthesia refers to a burning or klrigy sensation that is usually felt in
the hands, arms, legs, or feet, but can also occur in other parts of the body. Itis
painless and described as ting or numbness, skin crawlingy itching. Nat'l Instit.
of Neurological Disorders & Stroke Paresthesia Information Page
https://www.ninds.nih.gov/Disorders/All-Disagts/Paresthesia-Information-Page (14
visited 3/7/18).
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Plaintiff was capable of tolerating moderastress and the stress of normal wof
[R1693].

On January 14, 2015, Plaintiff returned to Dr. Osborn with complaintg

K.

of

worsening neck pain and swelling. & 6]. She reported that she had started

neuromuscular therapy, which she had tpfpaherself but which resulted in less pain

and swelling. [R1876]. Authaation for physical therapyad not yet been obtained|

[R1876]. It was noted that Plaintiff had discontinue Topaax after developing
kidney stones. [R1876]. On examination, Dr. Osborn noted that there was
tenderness in the neck; range of motiothi@ neck was resttied; upper and lower
extremity reflex, sensorynd motor exams showed mild sensory changes in the a
but otherwise no deficits; and Plaintifiad normal gait and station. [R1876].
Dr. Osborn stated that he did not have a good explanation for Plaintiff’'s incre
symptoms and opined that Plaintiff was capable of returning to sedentary V
[R1876, 1878].

Dr. Osborn examined Plaintiff again Babruary 9, 2015. [R1884-85]. She hg
tenderness in the neck and shoulders; restrideitn, extensiomotation, and lateral
bending with pain; decreased sensation énl¢ffit hand; but she also had full strengt

except for mildly reduced left-hand grgnd finger strength; normal coordinatior

32

SOM¢

rms

asSecC

vork.

d

-




AO 72A
(Rev.8/8
2)

balance, and right-hand setisa; and intact reflexesvith full shoulder range of
motion. [R1885]. It was noted that Riaif could performsedentary work with
Dr. Porter’s restrictions. [R1878, 1885].

On February 2, 2015, Plaintiff undervieanother MRI of the cervical spine

[R1880-81]. The impression given was ritdmoderate right paramedian dis

protrusion causing ventral cord indentatéomd edema at C4-5 and C5-6. [R1880-81].

E. Vocational-Expert Testimony

A vocational expert (“VE”) also testifiest the hearing before the ALJ. The Vi

characterized Plaintiff's past work as tbaa process server (light, semi-skilled work

as it is typically performed, and medium wpds Plaintiff performed it) and testified
that a person limited to sedentary woduld not perform it. [R163-64, 168]. Wher
asked about the working capabilities afyounger individual with a high-schoo
education, who was limited to work as@dentary level, lifig or carrying ten pounds
occasionally and less than ten pounds fratjyestanding or walking two hours ang
sitting six hours; occasionalhushing and pulling with the arms; occasionally climbir
ramps and stairs; never climbing laddeoges, or scaffolddrequently balancing,
stooping, kneeling, or crouching; occasionally crawling; occasionally overh

reaching with both arms; and frequently fingg with the left hand; and would nee
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to avoid hazards, moving mechanical pats] high, exposed places, the person wot
be capable of working as a clerk in tbed-and-beverage industry, a cashier, orac
folder. [R168-70]. The VE further testifighat if the person would miss one or mo
days of work per month, all work walibe precluded. [R171]. Additionally wher
asked about the working capabilities of a parkrty-two years of age who could, ir
an eight-hour day, sit for one hour, standtforty minutes at time, stand for about
two hours, and sit for at least six hours, e problems sitting for more than one ho
at a time; would need to shift positions at will from sitting to standing or walki
would need to walk for a ten-minute pmtieach hour; would need to take unschedu
breaks every couple of hours, lastingeaidt ten minutes; and occasionally would ne
to lie down, the VE testifé that no jobs would be aNable in the national economy.
[R173-74].
IV. ALJS FINDINGS

In the decision presently on appeal, el made the following findings of fact
and conclusions of law:

1. The claimant last met the insdr&tatus requirements of the Social
Security Act on December 31, 2013.

2. The claimant did not engage in substantial gainful activity during
the period from her alleged onsgate of September 16, 2010
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through her date last saored of December 31, 2013
(20 CFR 404.157%t seq).

Through the date last insurétk claimant had the following severe
impairments: degenerative dislisease cervical spine, cervical
radiculitis, and mild left carpal tunnel syndrome
(20 CFR 404.1520(c)).

Through the date last insured, the claimant did not have an
impairment or combination of impairments that met or medically
equaled the severity of onef the listed impairments in
20 CFR Part 404, Subpart Rppendix 1 (20 CFR 404.1520(d),
404.1525 and 404.1526).

After careful consideration dhe entire record, the undersigned
finds that, through the date last insured, the claimant had the
residual functional capacity t@erform a reduced range of
sedentary work 20 CFR 404.1567(a). The claimant can lift and/or
carry 10 pounds occasionally, and aé&rand/or carry less than 10
pounds frequently; can stand andi@lk 2 hours total in an 8-hour
workday; can sit 6 hours total in an 8-hour workday; occasional
pushing and pulling of both arms; occasional climbargps/stairs,

but must avoid climbing laddersopes, scaffolds; frequent
balancing, stooping, kneelingrouching, occasional crawling;
occasional reaching with both arms overhead; frequent fingering
with the left hand; and mustvoid hazards, moving, mechanical
parts, and high, exposed places.
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6. Through the date last insurdide claimant was unable to perform
any past relevant work (20 CFR 404.1565).

7. The claimant was born on Abt3, 1972 and was 41 years old,
which is defined as a younger imdiual age 18-49, on the date last
insured (20 CFR 404.1563).

8. The claimant has at least @tnischool education and is able to
communicate in English (20 CFR 404.1564).

9. Transferability of job skills is not material to the determination of
disability because using the Medical-Vocational Rules as a
framework supports a finding that the claimant is “not disabled,”
whether or not the claimant has transferable job skills
(See SSR 82-41 and 20 CFR Part 404, Subpart P, Appendix 2).

10. Through the date[] last insurezhnsidering the claimant’s age,
education, work experience, amsidual functional capacity, there
were jobs that existed inggiificant numbers in the national
economy that the claimantcould have performed
(20 CFR 404.1569 and 404.1569(a)).

11. The claimant was not under sability, as defined in the Social
Security Act, at any time frorBeptember 16, 201@he alleged
onset date, through December 2D13, the date last insured
(20 CFR 404.1520(9)).

[R28-45].
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V. STANDARD FOR DETERMINING DISABILITY

An individual is considered disabled fourposes of disability benefits if he i$

unable to “engage in any substantialnfd activity by reason of any medically
determinable physical or mental impairmerttich can be expected to result in dea
or which has lasted or can be expecteldhsd for a continuous period of not less thé
12 months.” 42 U.S.C. 88 423(d)(1)(Al382c(a)(3)(A). The impairment of
impairments must result from anatomigelychological, or physiological abnormalitie
which are demonstrable by medically accepted clinical or laboratory diagn
techniques and must be of such severigt the claimant is not only unable to d

previous work but cannot, considering aggcation, and worxperience, engage in

any other kind of substantigainful work that exists in the national economy.

42 U.S.C. 88 423(d)(2)-(3), 1382c(a)(3)(B), (D).

The burden of proof in a Social Security disability case is divided betweer
claimant and the Commissioner. The clainteedrs the primary burden of establishin
the existence of a “disability” and therefore entitlement to disability bene
See20 C.F.R. 88 404.1512(a), 416.912(a). The Commissioner uses a five
seqguential process to determine whetherdlaimant has met the burden of provin

disability. See20 C.F.R. 88 404.1520(a), 416.920@)ughty v. Apfe245 F.3d 1274,
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1278 (11" Cir. 2001); Jones v. Apfel190 F.3d 1224, 1228 (11Cir. 1999).
The claimant must prove atep one that he is not umthking substantial gainful
activity. See20 C.F.R. 88 404.1520(a)(4)(i), 416.92)4¢)(i). At step two, the

claimant must prove that he is sufferiingm a severe impairnmé or combination of

impairments that significantly limits his ability perform basic work-related activities,

See20 C.F.R. 88404.1520(a)(4)(ii), 416.920(a)(4) (A step three, if the impairment
meets one of the listed impairments in Apgi 1 to Subpart P d?art 404 (Listing of
Impairments), the claimant will be considdrdisabled without consideration of agg
education, and work experience. See20 C.F.R. 88 404.1520(a)(4)(iii),
416.920(a)(4)(iii)). At step four, if the claimiis unable to prove the existence of
listed impairment, he must prove thas liinpairment prevents performance of pa
relevant work.See?20 C.F.R. 88 404.1520(a)(4)(iv), 416.9aJ14)(iv). At step five,

the regulations direct the Commissionerdosider the claimant’s residual functions

capacity, age, education, and past woqegience to determine whether the claimant

can perform other work beks past relevant work. See 20 C.F.R.
88404.1520(a)(4)(v), 416.920(a)(4)(v). T@mmissioner must produce evidence th

there is other work available in the matal economy that the claimant has the capag

38

a

St

1

at

ty




AO 72A
(Rev.8/8
2)

to perform. Doughty 245 F.3d at 1278 n.2. To bensidered disabled, the claiman

must prove an inability to performdhobs that the Commissioner listsl.

If at any step in the sequence a clain@ant be found disabled or not disable

~+

the sequential evaluation ceases and further inquiry enlds.

See20 C.F.R. 88404.1520(a)(4), 4280(a)(4). Despite theiting of burdens at step
five, the overall burden rests on the claimanmrtave that he is unabdto engage in any

substantial gainful activity tha&xists in the national economidoughty 245 F.3d at

1278 n.2Boyd v. Heckler704 F.2d 1207, 1209 (1 Cir. 1983) superseded by statute

on other grounds b¢2 U.S.C. § 423(d)(5as recognized in Elam. R.R. Ret. Bd.
921 F.2d 1210, 1214 (1 Cir. 1991).
VI. SCOPE OF JUDICIAL REVIEW

A limited scope of judicial review appliés a denial of Social Security benefit;
by the Commissioner. Judicial reviewtbe administrative decision addresses thr
guestions: (1) whether the proper legahdtds were applied; (2) whether there w

substantial evidence to support the findingiof; and (3) whether the findings of fac

resolved the crucial issueswWashington v. Astryes58 F. Supp. 2d 1287, 1296

(N.D. Ga. 2008)Fields v. Harris 498 F. Supp. 478, 488 (N.D. Ga. 1980). This Col

may not decide the facts anew, reweighatidence, or substitute its judgment for th;
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of the CommissionerDyer v. Barnhart 395 F.3d 1206, 1210 (4LCir. 2005). If

substantial evidence supports the Commissioner’s factual findings and

the

Commissioner applies the proper legal standards, the Commissioner’s findings ar

conclusive. Lewis v. Callahan125 F.3d 1436, 1439-40 (. Cir. 1997);Barnes v.
Sullivan 932 F.2d 1356, 1358 (1 Cir. 1991)Martin v. Sullivan894 F.2d 1520, 1529
(11™ Cir. 1990);Walker v. Bowen826 F.2d 996, 999 (Y1Cir. 1987) (per curiam);
Hillsman v. Bowen804 F.2d 1179, 1180 (1Lir. 1986) (per curiamBloodsworth
v. Heckler 703 F.2d 1233, 1239 (4 LCir. 1983).

“Substantial evidence” means “moreath a scintilla, but less than @
preponderance.Bloodsworth 703 F.2d at 1239. It means such relevant evidencs
a reasonable mind might accept as adeduwasepport a conclusion, and it must b
enough to justify a refusal to directvardict were the case before a juRichardson
v. Perales 402 U.S. 389, 401 (1971Millsman 804 F.2d at 1180Bloodsworth
703 F.2d at 1239. “In determining whetlseibstantial evidence exists, [the Cour
must view the record as a whole, takiinto account evidence favorable as well
unfavorable to the [Commissioner’s] decisioiChester v. Bowery92 F.2d 129, 131
(11™ Cir. 1986) (per curiam)Even where there is substiahevidence to the contrary

of the ALJ’s findings, the ALJ decision will not be overturned where “there
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substantially supportive evidence” of the ALJ's decisioBarron v. Sullivan
924 F.2d 227, 230 (¥Cir. 1991). In contrast, reviesf the ALJ’s application of legal
principles is plenaryFoote v. Chatgr67 F.3d 1553, 1558 (1XCir. 1995);Walker;
826 F.2d at 999.
VIl. CLAIMS OF ERROR

As noted above, Plaintiff raises two allégas of error: (1) the ALJ reversibly
erred by failing to properly explain whige did not fully credit the opinion of
Dr. Osborn, and (2) the ALJ reversibly etigy failing to properly consider all of the
relevant evidence of record in discountthg credibility of Plaintiff's allegations of
limitation. [Doc. 11 at 10-28]The Court first considers the arguments regarding
ALJ’'s consideration of Dr. Osborn’s opinion and then turns to the credib
arguments.

A.  Opinion of Dr. Osborn

In evaluating the opinion evidence, the ALJ stated that he gave substantial w
to Dr. Osborn’s opinions that Plaintiff caufeturn to sedentamwork because they
were consistent with the record. [R41R, 1878, 1828]. He also acknowledged tt
medical-source statement Dr. Osborn complete@ctober 1, 2014, but stated that K

did not credit the portion of it in which Dr. Osborn opined that Plaintiff would m
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four days of work per month, [R1686kdause the ALJ found that the absence opinjon

was not consistent with Dr. Osborn’s otherasah which he opined that Plaintiff could

return to sedentary work or with recerdhowing that Plaintiff’'s condition had no

resulted in loss of strength or atrophynmiiscles, [R40, 16983494, 1885]. The ALJ

also acknowledged that Dr. Osborn had ogimeNovember 2007 that Plaintiff was

t

unable to work, [R684, 686], and explained that he accorded little weight to the opjinion

because working capability @ issue reserved fordlfCommissioner and the opiniom

was inconsistent with Dr. Osborn’s own notes and the medical record as a whole

[R43].

Plaintiff takes issue with several oktiALJ’s explanations for his treatment qof
Dr. Osborn’s opinions. First, Plaifitiargues that the ALJ made unwarranted

assumptions when he presumed (1) that@sborn’s statements that Plaintiff was

capable of performing sedentary work did narely mean thalaintiff was capable

only of the exertional requirements of sedentary work but instead that Dr. Ogborn

adopted the Agency’s definition of cajlép of performing sedentary work, which
implies that Dr. Osborn believed not onhattPlaintiff could perform the exertiona
requirements of sedentary work but tksae could perform them on a regular ar

continuous basis, [Doc. 11 at 11], and (Bat there were not also significan
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non-exertional limitations as welld[ at 12]. Second, Plaintiff contends that the ALJ's
explanation that missing four days of worki@ consistent with the absence of loss pf
strength or atrophy of muscles is not didraeason to discount the opinion, as the
record contains multiple findings and opinions of diminished strength and sensory
changes, a diagnosis of paiisorder, and Plaintiff’'s consistent complaints to her
medical providers of intense pain, and Aie) does not explain why a loss of strength

or atrophy of muscles is necess#wyjustify four absences.Id. at 12-13]. Third,

=}

Plaintiff argues that because Dr. Osborisa#reating physician; Dr. Osborn’s opinio
was well-supported and not miesistent with the other evidence of record, including

the opinions of Dr. Porterecord-reviewer Dr. Sherremdtherapist Mr. Ghaffari; and

—

the ALJ did not set forth reasons for rejeg any portion of it other than the opiniof

that Plaintiff would miss work approximatelgur days per month, the ALJ erred b

<

7

failing to include in the RFC all of the naxertional limitations stated in Dr. Osborn’s
opinion. [d. at 13-21 ¢omparing[R33] (RFC)with [R1682-87])]. Fourth, Plaintiff

argues that the omissions are harmfetduse the omitted limitations preclude the
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ability to work as a cashier, order cled; cuff folder, “or any work at all?® 4
[Doc. 11 at 21-24].

The Commissioner, in response, contehds substantial evidence supports th
weight the ALJ gave to the record mediopinions. [Doc. 12 at 9-18]. She conceds
that the ALJ did not use the word “weight” to discount Dr. Osborn’s medical-sot
statement but avers that the ALJ nelveliéss properly discounted the medical-sour
statement by articulating reasons for not acceptingdt.af 9-13 & n.2]. She further
contends that the only opinions of Dr.lf0sn to which the ALJ assigned substanti

weight were Dr. Osborn’s opinions thaaPitiff could do sedentary work, [R40, 43]

40 Plaintiff also mentions her inability to perform her past wor

[Doc. 11 at 19]. Itis unclear why, givéimat the ALJ agreed & she was not capable

of performing her past worR43]. Thus, the Court finds the issue moot and give
no further consideration.

i Plaintiff further argues in this section that the ALJ erred when, a

remand from the Appeals Countit added Plaintiff’'s mild left carpal tunnel syndron
to Plaintiff’'s severe impairments to his stgecent decision but left the manipulativ
limitations unchanged. [Dod&l at 23 (comparing [R33] withlR187])]. It is unclear

how this argument relates to Plaintiffallegation that the ALJ erred in his

consideration of Dr. Osborn’s medical-souragetnent. More to the point, Plaintiff
has not raised any argument or cited any evidence indicating that the carpal-t
diagnosis was connected with limitations tivate not included in the RFC. The mer
existence of an impairment does not revkalextent to which it limits the claimant’s
ability to work. Moore v. Barnhart405 F.3d 1208, 1213 n.6 (1Cir. 2005). The
Court therefore finds no basis for reversal in the argument.
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and that the ALJ was correct in doing scs@sstantial evidence supports that decisign.
[Doc. 12 at 13]. Next, the Commissioner argines Plaintiff’'s contention that the ALJ
made “unwarranted assungis” based on Dr. Osborn’s opinions that Plaintiff could

do sedentary work is without merit because Plaintiff carries the burden of producing

174

evidence showing that Dr. Osborn beliewstte could not work full time, and she
cannot make such a showingld.[at 13-14]. The Commissioner also argues that

Plaintiff cannot leverage hewn complaints of pain to support Dr. Osborn’s opinion

92)

regarding her expected absences becidnesALJ properly found that her complaint
of pain were not entirely credibldd[ at 14]. The Commissioner additionally contendgls
that Plaintiff's reliance on Dr. Porter’s fimdis is unavailing because Dr. Porter opinged

that Plaintiff could do sedentary or light work, Dr. Porter’'s findings otherwijse

—

contradict Dr. Osborn’s medical sourcatstment, and Plaintiff's argument is, ir
essence, an improper requisteweigh the evidenceld[]. The Commissioner then

argues that the ALJ considered the evidétiaatiff cites regarding her neck, shoulder

and arm pain and included appropriate litnitas in the RFC and that citations tp
various diagnoses, without more, do not sltiloat greater limitations were warranted.

[Id. at 15]. Additionally, the Commissioner argues that although the ALJ gave “great

UJ

weight” to Mr. Ghaffari’s opinion that Plafiff could do sedentary work, the ALJ waj
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not required to consider any additionalilaions in Mr. Ghaffari’'s opinion because

the opinion was stale and because Mr. f@nawas not an acceptable medical source

and his other findings therefore were traedical opinions” the ALJ was required to

weigh. [d. at 15-16].

After careful consideration of the ALXecision, the parties’ arguments, and the

evidence of record, the Court concludes thatALJ did err in his consideration of the

medical-source statement supplied by Dr. Osborn. “[T]he ALJ must state with

particularity the weight given to differentedical opinions and the reasons therefor,”

such that the reviewing court may detaren“whether the ultimate decision on the
merits is rational and suppodtéy substantial evidenceWinschel v. Comm’r of Soc|
Sec, 631 F.3d 1176, 1179 (1Cir. 2011) (punctuation oitted). Moreover, where an

ALJ gives the opinion of a treating physiciasd¢han substantial or controlling weight

he must clearly articulate reasons establishing good cause for doing
20 C.F.R. 88 404.1527(c)(2), 416.927(c)(Hpmogy v. Comm’r of Soc. Sec

366 Fed. Appx. 56, 63 (TICir. Feb. 16, 2010) (citindgrewis 125 F.3d at 1440));

SO

SSR 96-2p, 1996 WL 374188.Good cause exists when: (1) the treating physician’s

—

42 Although 20 C.F.R. 88 404.1527(c)(and 416.927(c)(2) have bee
superceded and SSR 96-2p has been rescitttwdremain applicable to cases filed
prior to March 27,2017. 20 C.F.R. 884.1527(c)(2), 416.927(c)(2) (2017); Corrected
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opinion was not bolstered by the evidence; (2) the evidence supported a co
finding; or (3) the treating physician’s opiniaras conclusory or inconsistent with th
doctor's own medical records. Phillips v. Barnharf 357 F.3d 1232, 1241
(11™ Cir. 2004). Failure to articulate the reasons for giving less weight to the opi
of a treating physician is reversible errtuewis 125 F.3d at 1440.

The ALJ explained that he did nadsagn weight to Dr. Osborn’s opinion tha
Plaintiff would miss about four days of work per month because of
impairment/treatment because he found thaiopito be inconsistent with treatmen
records showing that Plaintiff’'s conditiondhaot resulted in atrophy or loss of strengf
and that Plaintiff was capable of retumgpto sedentary worklR40, 1494, 1698, 1828,

1878]. Setting aside whether it would be rsseey for the record to show weakne;s

ntrar

D

nion

~—

her

h

or atrophy in order to bolster Dr. Osborn’s opinion regarding Plaintiff's likely absences,

a presumption the Court finds questionableest, the Court notes that the ALJ reach
his conclusion only by mischaracterizing or outright ignoring medical evidence
Plaintiff points out, the record is reptetvith examination notes of weakness aj
diminished strength, [R745, 754, 7823, 827, 1279 (2008);/3, 746 (2009); R900,

1247, 1358, 1365, 1393, 1396, 1401 (20R1)288, 1291, 1298, 1301, 1305, 130
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1316, 1341, 1404, 1418, 14@811); R1559, 1564, 1592012); R1827, 1833, 1845

(2013); R1717-20 (2014); R1872 (2015); BR2eO0 (Dr. Porter’'s opinion); R1374

(Mr. Ghaffari’'s opinion}?], and sensory changdf745, 754, 762, 823, 827, 1279

(2008); R743, 746, 1055, 1390 (2009); R900, 1183, 1247, 1358, 1365, 1393,

(2010); R1291, 1298, 1301, 1305, 130316, 1341, 1404, 1418, 1433 (2011); R155

1564, 1570, 1593, 1607 (2012); R1827, 188836 (2013): R1704, 1842 (2014);

R1689-90 (Dr. Porter’s opinion)], as wal findings of atrophy, [R1055, 1384 (2009),

1341, 1842 (2011)], and diagnoses of g#sorders, [R690, 1247, 1298, 1301, 130

1309, 1358, 1365, 1418, 1445, 144833, 1845]. And while the record does contajin

notes indicating that Dr. Osborn, Dr. Rartand Mr. Ghaffari opined on a number ¢
occasions that Plaintiff was capable offpaming some range of sedentary or ligh
work, it also contains evidence that Dr.o@m’s, Dr. Porter’s, Mr. Ghaffari’s, and
other medical providers’ notes were not imded to imply that Plaintiff was capable o
performing the range of sedany work set forth in the RFon a sustained basis: o

March 11, 2008, Dr. Porter opined that Plaintiff would be capable of perforn

43 It is true that Mr. Ghaffari’'s opinion is not an opinion of an “acceptal
medical source” and that the ALJ was rexjuired to weigh Mr. Ghaffari’s opinions
as “medical opinions.See20 C.F.R. § 404.1527(f)(1). Mertheless, it was necessar
for the ALJ to consider the opiniosee id, and in doing so, the ALJ assigned th
opinion “substantial weight,” without caveat. [R37].
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light-duty work for a full eight-hour day buthsuld not be required tdt more than ten
pounds occasionally and must be ablettorsstand at will, [R823]; on April 15, 2008,

Dr. Osborn seconded the opinion, [R823]April 28, 2008, Dr. Carantzas restricte

Plaintiff to limited use of her arms, no overhead work, and no work at or abhove

shoulder height, [R846]; on August 18, 2008, Oarantzas opined that Plaintiff could

work but with limited used of the riglarm, limited overhead work, and no heayy

lifting, [R777]; on December 14, 2009, Mr. &ffari opined that Plaintiff could do

sedentary to light work but would not, aetlime, be able tperform her job duty on

a full-time or sustained basis, [R888h December 16, 2009, Dr. Osborn opined that

Plaintiff was capable of sedentary wodefined as lifting a maximum of ten pounds

occasionally lifting and/or carrying articles such as dockets, tedged small tools,
and doing a “certain amount” of walkiagd standing, [R713pn December 12, 2011
Dr. Osborn opined that Plaintiff was capalmf only part-time sedentary work
[R1497]; on October 12, 2012, Dr. Osborn opirikat Plaintiff could do sedentary
work with restrictions, pending surgefiR1663]; following surgery on November 30
2012, [R1699, 1725], Dr. Osborn opined on Febréa 2013, that Plaintiff remained
unable to work, [R1698]; on April 23, 2013, .0orter opined that Plaintiff could

perform sedentary work but would not dell with any significant lifting or arm
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movements, especially over her hef@ll828]; and on January 14, 2014, Dr. Port
opined that Plaintiff would have diffitty using her arms, [R1840]. In order fc
determine that the ALJ’s decision wagpported by substantial evidence, it must |
clear the that ALJ took into account evidence both favorable and unfavorable t
opinion. See McCruter v. Bowei91 F.2d 1544, 1548 (1 Tir. 1986) (holding that
an administrative decision is not suppdrt® “substantial evidence” where the AL
acknowledges only the evidence favorablghe decision and disregards contra
evidence). Obviously, the Court ceach no such conclusion here.

Moreover, as Plaintiff points out, allLJ may not simply presume that @
physician’s opinion adopts the Commissioner’s exertional definitisasSocial
Security Ruling (“SSR”) 96-5p, 1996 WL 374183 at *5 (“Adjudicators must 1

assume that a medical source using termsasitdedentary’ and ‘light’ is aware of ou

definitions of these terms.”), and there donesappear to be any support in the record

for the ALJ’s presumption that Dr. Osboix,. Porter, and Mr. Ghaffari adopted th
Commissioner’s definition of “sedentary worsr “light work” when rendering the
opinions at issue heresde, e.g.R713, 736, 751, 752, 841353, 1878 (form defining

sedentary work as lifting a maximum of ten pounds, occasionally lifting and/or carr]
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articles such as docketsdigers, and small tools, and doing a “certain amount”|of
walking and standing and containing no option for “light work*)].

Additionally, as the Commissioner concedekintiff correctly points out that
the ALJ did not state theveight he assigned any portion of Dr. Osborn’s medical
source statement other than the opinion raggrélaintiff's expected absences, yet did

not include in the RFC Dr. Osborn’s opiniotieat Plaintiff would be off-task ten

174

percent of the time; would need to be ablshift positions at will; would need to take
unscheduled breaks and lie down every couple of hours; could only frequently feact
in front of her body; could only occasionatiyasp, turn, or twist objects, look down,
turn her head right or left, or hold hezdd in a static position; and could only rarely

look up?® [R40; Doc. 12 at 10 n.2]. In dain cases, it is possible, as the

4 It also bears remark thaivhen rejecting evidencdavorable to

Plaintiff—Dr. Osborn’s November 2007 opinion that Plaintiff was not capablg of
working—the ALJ appeared welivare that working capability is an issue reserved for
the Commissioner.JompareR40with R43 (citing SSR 96-5p)].

= Plaintiff concedes that the Alatcommodated the limtians to frequent

fingering and occasional overhead reachingdes not appear to challenge the ALJ[s
decision to omit the “low-stress” limitatidnom RFC. [Doc. 11 at 13-15]. The ALJ
also explained that he accorded “gre@ight” to the opinion of treating physiciar
Dr. Porter that Plaintiff was capable offmeming moderate-stress or “normal” work|,
[R31], thus supplying substantial evidencsupport the decision to omit Dr. Osborn’
“low-stress” restriction from the RFC.

()
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Commissioner urges, to discern the reaaorALJ has discounted an opinion, eve
when the explanation is of less than idgatity. Here, however, the ALJ has ignore
and mischaracterized evidence relevanhworejected opiniorthe objective medical
findings of weakness, loss sénsation, and diagnosespain syndrome that the ALJ
failed to consider certainly couldigport the uncredited non-exertional limitation
appearing in Dr. Osborn’s opinion. Moreover, records indicating limitation in the re
of motion in Plaintiff's neck, [R1398.1/9/08); R1374 (1/20/2010); R900, 1365, 13¢
(4/5/2010); R1291, 1298, 1301 (9/2/11); R1433 (12/7/2011); R1830 (5/20/13); R1]

19 (1/25/2014); R1872 (1/7/2015)], and abnormal imaging, [R1347-48 (December

MRI showing moderate cervical stengsik1876-88 (2015 MRI revealing a mild-to}

moderate disk protrusion that was puttinggaure on spinal nerves)], also appear

support Dr. Osborn’s disregarded opinion$mftation, [R1682-87]. Thus, the Court

n

d

S

Inge

)3

718-

201(

Is without a basis for finding that the Als¥easoning is based on substantial evidence.

See Owens v. Heck|é®48 F.2d 1511, 1516 (1 Tir. 1984) (“We decline . . . to affirm
simply because some rationale might haupported the ALJ’s conclusion. Such 3
approach would not advance the ends of reasoned decision making.”).

Common sense dictates that a person vasitrictions on the ability to look up

or down, turn her head left to right, or ddier head in a static position is likely to be
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prevented from working on a sustained basia aashier, order clerk, or cuff folder,

See also Jones v. Comm’r of Soc. .Se€ivil No. 11-748 (FLW),

2012 U.S. Dist. LEXIS 24506, at *12 (D.N.J.F@7, 2012) (quoting the testimony of

a VE, who stated that “when you're doingskilled type of work at the light or
sedentary level, you dwave to move your head frondsito side or up and down mort
than occasionally to get the job done”). Additionally, the Dictionary of Occupatiq
Titles indicates that the positions of cashirder clerk, and cuff folder each requir
“frequent” reaching, defined as an actividking place from one-third to two-thirds o
the time, [Doc. 11-3 at 3; Doc. 11-4 3t Doc. 11-5 at 3], which would excee
Dr. Osborn’s limitation to bilateral grasping thirty percent of the time, [R16§
Accordingly, the undersignedannot conclude that the ALJ’s failure to proper

consider Dr. Osborn’s medical-source staatiwas not harmless, and the decision

the Commissioner is therefore due to ®versed and remanded for furthe

consideration at the administrative level.
B. Plaintiff's Credibility
The ALJ stated that he did not find Plaintiff’'s contentions concerning her |
and associated limitations entirely credilbecause Plaintiff's treatment had beg

“essentially routine and/or conservativenature,” [R35, 38-39, 40]; she “ha[d] no
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generally received the typemiedical treatment one would expect for a totally disab

individual,” [R40]; and her daily activite—brushing her teeth, bathing, putting o

clothes, using a lightweight dust mop, loagthe dishwasher, walking to the mailbox

visiting her mother with her sister, driving to doctor visits for forty-five minutes &

time, shopping, paying bills, handling aliaccount, and counting change—were “n

limited to the extent one would expect, giviea complaints of disabling symptoms and

limitations,” [R32, 34, 42].

Plaintiff argues that the ALJ also erredhis consideration of her credibility.
[Doc. 11 at 24-29]. First, she takes issuthhe ALJ’s statemdas that her care was
routine and conservative and that she haidgenerally received the type of medic;
treatment one would expect for a totally dhisal person, as the record shows that g
had years of treatment by specialists, tvaewk surgeries, multiple medications an
treatments, and abnormal clinical findingBoc. 11 at 24-26]. Second, she questio
how her daily activities exceed those that would be expected of a “totally disat
person and argues that her limited activitiess rast inconsistent with the uncredite
non-exertional limitations contained in Dr. Osborn’s opinion and are paltry evide

of non-disability. [Doc. 11 at 26-27]. 8halso argues that the ALJ’s credibility
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analysis erroneously disregarded Dr. Adaasagnosis of a pain disorder, [R1445-46

and its exacerbating effects on Plaintiff's perception of pain. [Doc. 11 at 27-28]

In response, the Commissioner contetinds substantial evidence supports the
ALJ’s finding that Plaintiff’'s statements wemet entirely credible. [Doc. 12 at 18-24].

She contends that the ALJ’s finding thadiRtiff's statements were disproportionate

to the objective evidence, [R40], is suppotigavidence that x-rays showed Plaintit

=1

was well healed after a 2007 surgery, [R520]; examinations showed no subluxations

[R1384], no clear motor or reflex defigitsnd no overt myelopathy, [R1289], and fu
strength, normal coordinatiomé balance, intact reflexeand full bilateral shoulder
motion without pain, [R1494, 1885]; an EMG confirmed only mild left-sid
radiculopathy, [R1705]; Dr. Osborn repedity found Plaintiff had normal gait anc
normal lower extremities, [R1289, 1384193, 1707]; Dr. Osborn opined on multipl
occasions that Plaintiff could retuta sedentary workfR713, 1663, 1709, 1878,
1885]; and Dr. Porter opined that Plaintiffuld do sedentary work “and probably ligh
duty work,” [R1828, 1843]. [Doc. 12 at 19-2(he also argues that the ALJ’s findin
that Plaintiff's treatments were generatlgnservative, [R40], despite the fact tha
Plaintiff had a spinal-fusion surgery dugi the period she alleges that she beca

disabled, [R1725], is supported by Dr. Osborn’s opinion that Plaintiff's cerv
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degenerative changes were not the causeropain, his recommendation of a trial ¢
acupuncture, [R1384], and Plaintiff’s failuresteek more aggressive treatment: her u

of medication and her TENS unit only “on occasion,” [R161, 1592]; Plaintif

testimony that she only attended a few ptgistherapy treatments, [R144]; and he

testimony that she had slowed the ratetrafger-point shots from Dr. Porter
[R145-46]. [Doc. 12 at 20]. The Commissioatso points out that the ALJ considere
that Plaintiff's symptoms improved witheiatment and medication, when used, [R4]
as evidenced by her reports of improvenigorh trigger-point injections, [R777], pain
medication, [R1246], massage therapyENS unit, [R1441], and ice packs, [R157]
and she contends that the activitiel daily living the ALJ relied upon were
concentration tasks that were inconsistsith Plaintiff's testimony about attention
deficits due to pain and trouble sleepifiR)128, 133-35, 137, 15%74, 480]. [Doc. 12
at 20-22]. The Commissioner further argues that the surgery taking place in
undercuts Plaintiff's claim afisability because it occurred dny years before Plaintiff

allegedly becoming disabled,” [R391], “aeden before she stopped working,” [R462

thus establishing that Plaintiff was edgbe of working despite the condition|

[Doc. 12 at 22]. The Commissioner also psiatit that the ALJ evaluated Plaintiff's

pain condition and found thatgre were no limitations relat¢o her mental conditions,
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[R31], and Plaintiff has not pointed to egitte that the impairment caused function
limitations. [Doc. 12 at 23-24].

The Courtdoes not reach the questionioéther the credibility analysis supplie
additional independent grounds for reversal it will be necessary, of course, t
reevaluate the credibility of Plaintiff's afjations of pain and beér limitations in light
of a full and fair considetan of the medical recordSee20 C.F.R. § 404.1529(c)
(providing that when evaluating the intensity and persistence of a claimant’s symp
the Commissioner must consider the medigathions and objective medical evidenct
as well as the lay evidence; the claifmmtaily activities; the location, duration
frequency, and intensity ofétpain or other symptomgrecipitating and aggravating

factors; the type, dosage, effectivenesy] side effects of any medication taken

alleviate the pain or other symptoms; athreatment received for the pain or othe

symptoms; any measures used to reliev@#ne or other symptoms; and other facto
concerning the claimant’s functional limitatioasd restrictions due pain or other

symptoms);Foote 67 F.3d at 1561-62 (providing that the credibility determinati
must be made in light of plenary revie# a full, fairly developed record, and tha
where an ALJ does not credit a claimant&itaony as to her pain, he “must articulat

explicit and adequate reasons for doing so”).
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It nevertheless bears noting here ttet ALJ’s credibility decision—and the

Commissioner’s defense of the ALJ’s credibility decision—rely heavily on blat

mischaracterizations of the record: the A &kplanation that Plaintiff's “treatment has

been essentially routine and/or consenetivnature,” [R40], necessarily disregard

that Plaintiff had back surgery i®eptember 2007, BR3-14], and again on

November 30, 2012, prior to her datestlansured, [R1699, 1725]; likewise, the

Commissioner’s argument that Plaintiff worked after her first back surg
[Doc. 12 at 22], is directly contradicted thye medical records showing that her on-th
job back injury kept her out of work from at least September 2007 until
employment was terminated in January 2@0&n she remained unable to return
full-time work, [compare R462 with R520-21, 613-14, 674, 675]; and th
Commissioner’s suggestion that Plaintiff wa®ll-healed” two months after her first
surgery, [Doc. 12 at 19; R41], is cordreted by unacknowledged treatment notes frg
the same visit, where Dr. Osborn observeat #laintiff had pairat the extremes of
range of motion of her neck, there watgl subluxation and muscle spasm in th
trapezius area, Plaintiff had diminishedocdination of the left arm, reflexes wers
diminished in the left biceps and tricepgrhwas decreased sensation in the left ha

and motor strength was mildly diminishedine left arm, and Dr. Osborn opined th4
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Plaintiff “clearly” had sustained some nemgiry from the pressure of disk herniatiof
against her spinal cord and exiting nervets and that it could “take some months

years to reach a point of maximum imprment and may or may not result in ful
recovery,” [R520]. The ALJ also drati@lly overstates Plaintiff's testimony
regarding how often she drives: while Ptdifrtestified that she drives “maybe” four
times per month, [R137], the ALJ states that t@stified that she drives four times pg
week, [R34]® A decision cannot be said tosigpported by substantial evidence whg
it relies on statements that are patently untruElentroy-Tennant v. Astrye

No. 3:07-cv-101-J-TEM, 2008 WL 876961, at *6, 8 (M.D. Fla. Mar. 27, 2008) (|
“ALJ is required to build an accurate awndical bridge from the egtlence to his or her
conclusion.”); Baker v. Barnhart No. 03 C 2291, 2004 WL 2032316, at *

(N.D. Ill. Sept. 9, 2004) (same).

The Court also finds it troubling thahile the ALJ acknowledged Dr. Adams’s

diagnoses of pain syndrome, [R3&g als&R690, 1445-46], and Dr. Porter’s diagnose

of postlaminectomy pain syndrome angafascial pain syndrome, [R37, &&e also

40 The evaluation of Plaintiff’s activities dily living is also far from clear,

both because the activities are so limitedioase incapable of undermining much g
Plaintiff's testimony and because the ALiddd0 explain how any particular activity
undermines any particular claim of limitation. [R42].
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R20, 897, 1205, 1361-62390-91, 1418, 1421, 1436439, 1546, 1549, 1596, 1599,
1607, 1618, 1636, 1652-53, 1671, 179209, 1815, 1827, 1833, 1837, 1840, 1845,
1848, 1851, 1854, 1856, 1862934, 1952, 1958], he does not appear to have
considered the consistency of the opiniongoohave considered the effect of the
syndromes in combination with Plaintiff's physical impairments, which may
explain—contrary to the ALJ’s apparguerception—how Plaintiff could remain in
such pain post-surgery, despite somewhat normal imadgseg. Jamison v. Bowen
814 F.2d 585, 589-90 (1'1Cir. 1987) (explaining that the ALJ is required to
demonstrate that he has considered all of the claimant’s impairments, whether seve
or not, in combination).
VIIl. CONCLUSION

For the reasons above, the CoREVERSES the final decision of the
Commissioner anBEMANDS the case for further proceedings consistent with this
opinion. The Clerk iIPIRECTED to enter final judgment in Plaintiff's favor.

IT IS SO ORDERED and DIRECTED, this the 7th day of March, 2018.

//\/

ALAN J. BAVERMA!
UNITED STATES MAGISTRATE JUDGE
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