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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

EDDIE LEE THOMAS SMITH,
Plaintiff, : CIVIL ACTION FILE NO.
1:16-CV-04686-AJB
V.
NANCY A. BERRYHILL,
Acting Commissioner
of Social Security,

Defendant.

ORDER AND OPINION

Plaintiff Eddie Lee Thomas Smith broughts action pursuant to 8 1631(c) @
the Social Security Act, 42 U.S.C. § 1383(c)¢8)pbtain judicial review of the final
decision of the Acting Commissioner ofettsocial Security Administration (“the

Commissioner”) denying his application 8upplemental Security Income (“SSf”).

! The parties have consented to the exercise of jurisdiction by

undersigned pursuant to 28 U.S.C. § 636(c) andReCiv. P. 73(Dkt. Entries dated
01/17/2017). Therefore, this Order constitutes a final Order of the Court.

2 Title XVI of the Social Security Act, 42 U.S.C. § 13&1 seq. provides
for SSI for the disabled. Title Il of th8ocial Security Act provides for federa|
Disability Insuranc Benefits (“DIB”). 42 U.S.C. 8§ 401et seq.Therelevanlaw and
regulation governin¢the determinatio of disability unde a claimfor DIB are nearly
identica to thos¢ governing¢ja claim for SSI. Wind v. Barnhart133 Fed. Appx. 684,
690 n.4 (11 Cir. June 2, 2005) (citinglcDaniel v. Bowen800 F.2d 1026, 1031 n.4
(11™ Cir. 1986)). Title 42 U.S.C. § 1383(c)(8nders the judicial provisions of

—
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For the reason se forth below the undersigne AFFIRMS the final decision of the
Commissioner.
l. PROCEDURAL HISTORY

Plaintiff filed an application fo SSI on May 28, 201@lleging disability
commencing that same date. [Record (Imaféer “R”) 252]. Paintiff's application
was denied initially and on rensideration. [R145, 153]. Plaintiff then requesteg
hearing before an Administrative Law Judqi®l J”). [R165]. A hearing was held on
February 9, 2012 where Plaintiff was repented by counsel. [R34-69]. The Al
issued a decision on March 28, 2012, denfAlagntiff's application on the ground tha
he had not been under a “disability” atyatime through the date of the decisior
[R128].

Plaintiff sought review by the Appeals Council, which vacated the AL

decision and remanded the case on tlmumpls that the ALJ’s decision did not

42 U.S.C. § 405(g) fully applicable to claifms SSI. In generathe legal standards
to be applied are the same regardless athdr a claimant seeks DIB, to establish
“Period of Disability,” or to recover SSHowever, different statutes and regulatior
apply to each type of claim. Many timesadel statutes and regulations exist for DI
and SSI claims. Therefore, citations in @isler should be considst to refer to the
appropriate parallel provision as contexttdies. The same applies to citations
statutes or regulations found in quoted court decisions.
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(1) address all 1Q test scores, (2) clarify Plaintiff's cognitive impairment in the R
and (3) state limitations in vocatidharelevant terms. [R141-42].
Another hearing was held on August 2815. [R73]. On September 25, 201}

the ALJ issued a second decision, concludirag Plaintiff was not disabled. [R14]

Plaintiff sought review by the Appealso@ncil, [R12], which review was denied on

October 28, 2016, [R6], making the ALJ's decision the final decision of
Commissioner.

Plaintiff then filed the instant actionihis Court on December 21, 2016, seekir
review of the Commissioner’s decision. [Da&g. The answer and transcript were file
on May 30, 2017. [Docs. 9-10]. On JulyZ®17, Plaintiff fileda brief arguing that
the Commissioner’s decision must be regdrg§Doc. 13], and oAugust 2, 2017, the
Commissioner filed a response in support of the decision, [Doé. ThE matter is
now before the Court upon the administratieard, the parties’ pleadings and briefs

and it is accordingly ripe for review pursuant to 42 U.S.C. 88 405(g) and 1383(c

3 Plaintiff did not file a reply brief. SeeDkt.).
4 Neither party requested oral argumergedDkt.).
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[I.  PLAINTIFF'S CONTENTIONS

As set forth in Plaintiff's brief, the iseuo be decided is whether the ALJ erred

in concluding that Plaintiff did not meet Listing 12.05 by not finding that:
1. Plaintiff meets the second requirement of the Listing 12.05C test;

2. Plaintiff's 1Q score range of 60 to 70 on three different testing
occasions satisfied the first requirent of the Listing 12.05C test;
and

3. Deficits in Plaintiff's adaptivéunctioning that manifested prior to
the age of 22 satisfied the third requirement of the Listing 12.05C
test.

[Doc. 13 at 1].
. STATEMENT OF FACTS °

A. Background

Plaintiff was born in July 1984 and, tlkeéore, was 26 years old on the alleged

onset date. [R252]. Plaintiff completed eighth grade, [R82], in special education

classes, [R49]. Although, Ieft his work history report incomplete, [R286], Plaintif
received some negligible W2 inconme2004, 2008, and 2011-12. [R272-73]. H

alleges disabling conditions of learningabilities and an inability to read. [R292].

> In general, the records referendedthis section are limited to those

deemed by the parties to be relevant to this app8akeocs. 13, 14].
4
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B. Lay Testimony

Plaintiff testified at his 2012 and 2015 hearings. In 2012, Plaintiff testified that
he lived with his then-girlfriend, N&el Maria Brown (“Ms. Brown”), in rented
Section 8 housing. [R41]. In 2015, hetifesd that he was engaged to LaQuanda
Berley, who paid for the apartment in whickyHived together with her three children.
[R79-81]. In 2012, he testified that hesheaseven year old daughter who lived with
him but that she was mostly cared for éindncially supported biyls. Brown. [R47].
In 2015, he testified that this daughtesided with her mother. [R80].

Plaintiff testified that, in the past, leorked at a Dollar Store position he gat

through his girlfriend, but, after two days,vgaip because he coduiot read the labels

D

to “put stuff in position the correct way.[R44-45, 51]. He also testified that h
previously worked at a recling place cleaning catalytaonverters and, because the

supervisor got on his nerves, he would “psik off . . . just leave.” [R102, 113-14].

—

Plaintiff explained that he stopped goinghtat job because it only provided him witl
work six days a month. [R114]. He tiied that a girlfriend got him a job at g
warehouse that required a lot of readimgl decause he was paid based on what| he
could produce, he stopped working whengaycheck “was like a $100 and something

dollar.” [R102-03].

AO 72A
(Rev.8/8
2)




AO 72A
(Rev.8/8
2)

Upon guestioning, the ALJ confirmed that Plaintiff had previously worked ¢
“driver’s helper” for less than a month when he was 17 or 18, through a tempt
agency, which consisted of unloading foodhirtsucks. [R110-11]. He testified tha
he cannot follow verbal instructions because he forgets. [R106].

Plaintiff further testified that he does ri@ive a driver’s iense because he doe
not know how to read, but that he cantevhis name. [R41-42, 47]. In 2012, h
testified that Ms. Brown took him to the hiay, [R42], and, irR015, he testified that
his sister and her boyfriend took him, [R8He claimed that hiras never taken publig
transit by himself and cannot read street signs to drive. [R50].

Plaintiff stated that he can do dishes but can only cook simple things
noodles. [d.]. He does not know hote do laundry. [R52]. Hdescribed his reading
and writing abilities as poor and his arithmetidas [R42-43]. He testified that he
cannot read his own mail, books, newspap@rsjagazines, and required help filling
out his SSA application and reports. [R86]. When he receiwkechecks for work, he
cashed them with someone’s help. [R52]. He reported that has never gone g
shopping alone, [R53], and that he has tried to use a computer but cannot becg

“doesn’t know what to look for.” [R84].He spends his daysatching television.
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[R45]. Plaintiff's girlfriends also tesidéd and, essentially, verified Plaintiff's
statements concerning his living sitwetiand daily activities. [R54-60, 89-98].
C. Objective Records
1. Educational Testing Records

On December 6, 1993, when Plaintiff vilmshird grade, Gail Golden performeg
the Wechsler Intelligencec8le for Children-IlI (WISC-II) ad evaluated him with an
overall 1Q of 75, noting weaknesses irswal sequencing, processing speed, a
cognitive functioning (reasoning/judgment organization). [R383].

On October 10, 1996, when Plaintiff svh2 years old, David Batchelor, a scho
psychologist, administered the WISC-II, the Development Test of Visual-M(
Integration (VMI), the Widé&kange Achievement Testf8/RAT-3), the LD Screening
Checklist, and the Kaufman Brief Intelligem Test as part of the three-year rt
evaluation requirement for students in speedcation programs. [R432]. Plaintif
was assessed with an 1Q of 68 with a bdnde range on the vedb scale and a mid-
range on the performance scale, resultingverall intelligence in the mid range with
weaknesses in long-term memory of fattlata. [R433-34]. Dr. Bachelor conclude
that Plaintiff's “inappropriate behavior parns interfere witltlassroom functioning

and social/emotional development.” [R435].

nd
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2. Consultative Exams

On July 21, 2010, Plaintiff was referred for evaluation to consultative med

examiner Steven Snook, Ph.D., (“Dr. Snoplkd licensed psychologist. [R350-56].

Dr. Snook conducted a clinicaterview and mental status examination; administer
the Wechsler Adult Intelligence Scai®urth Edition (WAIS-1V), Wide Range
Achievement Test-Fourth Edition (WRAT-Z)ail Making Test Part A and B, and Re)
15 Item Memory Test; and reviewed record®351]. He noted that Plaintiff was
driven to the examination by Ms. Browwho provided collateral information aftel
Plaintiff's initial interview. [R352]. Plaintiff reported “no significant medicg
concerns” and alleged impairments of learning disability and illiterady}. [

Plaintiff reported leaving high schookaf completing eighth grade, enrolimer
in special education classes while in maldthool, and receiving grades of D’s ar
F’'s. [Id.]. Although Plaintiff denied difficulties with teachers and peers, the recd
reviewed reflected frequent truancyld.]. Plaintiff reported that he worked for 4
delivery service for three months but lost control of a dolly and injured hislgg. |
He also reported that he neveceived mental health treaént or was hospitalized for
psychiatric reasons but, at the evaluation, both Plaintiff and Ms. Brown repd

“Irritability and mood swings” beginning duriri®jaintiff's five month incarceration for
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cocaine possession, as well as recent slsstrbance and decreased appetite. [R352-
53].
Plaintiff reported that he was “able &itend to his activities of daily living

independently to include showering,ogming, and dressing.” [R353]. He als

O

reported that he could prepasimple foods in the oven aricrowave, perform basic
household chores, including the use of appliances and laundtge¢asks, had no
driver’s license (but could drive), callmake simple purchases, but had limited
financial management abilitirequires assistance with bank statements and legal
documents). If.].

Dr. Snook found that Plaiiff’'s behavior was cooperative, his speech normal,
his associations tight, his thought content grossly logical, and his recent and remot
memory, insight, judgment, and decision-making abilities were infaick. However,
Dr. Snook noted that Plaintiff's “effort wadass than would have been anticipated” as
he “appeared to have minimal difficultyith attention and concentration however
tended to give up easily despite redirecttonl praise.” [R354]. His scores on the
Trail Making tests were in deficient rarggas was his IQ score of 63. [R355].
Dr. Snook noted that, if retested, ther@a 85 percent chance Plaintiff would achieye

an 1Q score between 60 and 681.][
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[1d.].

However, Dr. Snook also noted that Plaintiff's

scores were considered to be unegaresentations of his current level
intellectual ability. Although he wa®operative throughout the interview
and made no obvious attempts to mgdir, his efforts during assessments
were less than would be anticipat@dherefore, the validity of scores and
provided information was questionable.

Dr. Snook further noted that, although Plaintiff's

cognitive assessment indicated a defitilevel of functioning, he was
viewed to most likely function withia borderline range of ability based
on content of conversation . has a significant legaistory . . . a history

of marijuana abuse and indicatedremtly smoking marijuana four times
per week on average ...based on his consistent substance use and
guestionable effort at times duringgtevaluation, diagnosis was deferred.

[R356]. Dr. Snook opined that Plaintiff would have

[d].

[R62-69 (2012); R109-20 (2015)]. At the 2015 hearing, the ALJ asked the VE

a person of Plaintiff's age, educationdaexperience with a medium exertional leve

minimal difficulty maintaining attetion and concentration. He would
likely be able to understand amdmember simple but not complex
instructions. Currently, he would nbkely have difficulty interacting
withy peers, supervisors, and theageal public. He would likely be able
to adhere to work schedulesdameet appropriate production norms.

D.  Vocational-Expert Testimony

Vocational experts (“VE”) testified at bott Plaintiff's hearings before the ALJ,

10
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with difficulty reading and written instructiong/ho is restricted to simple tasks and
can understand and carry out lsasstructions and should adanteractions with large
crowds of people, a fast pace or con@eitsme pressures and quotas, can do. [R11L6-
17]. The VE testified that such a persmuld be a bus person/dining room attendapt,
of which there are 1,000 positions in dégia and 57,800 positions nationally; a

launderer, of which there are 800 position&eorgia and 27,700 positions nationally

<

and an automobile detailer, of whicleth are 1,200 positions in Georgia and 50,600
nationally. [R117-18].

The ALJ also asked what jobs theaintiff could do if he changed the
hypothetical to light work, instead of hem, and added the limitation of poor ability
to focus and maintain attention and coricaion, work schedel and attendance, and
keep and handle work place stress. [R12B- The VE responded that under that
hypothetical, there would be no work that Plaintiff could perform. [R119].
IV. ALJ'S FINDINGS OF FACT

The ALJ made the following findings of fact:

1. The claimant has not engagedubstantial gainful activity since
May 28, 2010, the application date (20 CFR 416 &74eq).

2. The claimant has the following severe impairments: organic mental
disorder, affective disorder, history of low blood pressure, and

11
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history of polysubstance base (alcohol and illicit drugs)
(20 CFR 416.920(c)).

The claimant does not have an impairment or combination of
impairments that meets or medicadlgjuals the severity of one of
the listed impairments in 20 CHRart 404, Subpart P, Appendix 1
(20 CFR 416.920(d), 416.925 and 416.926).

After careful consideration @he entire record, the undersigned
finds that the claimant has the residual functional capacity to
perform less than the full rangég medium work as defined in
20 CFR 416.967(c). The claimantimited to frequently kneeling,
crouching, stooping, and balangiand occasionally crawling and
climbing ropes, ladders, and scaffeldThe claimant is restricted

to simple tasks but may occasally have difficulty understanding
written instructions.  However, he can understand verbal
instructions. The claimant mustoid interacting in a work place
with large crowds of people (five or more at a time). He must also
avoid jobs requiring fast pacétense job production quotas.
However, with these restrictionse is able to focus and maintain
attention/concentration and colefe a normal workday schedule.

The claimant has no past relevant work (20 CFR 416.965).
The claimant was born on July 15, 1984 and was 25 years old,

which is defined as a younger indivial age 18-49, on the date the
application was filed (20 CFR 416.963).

12
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7. The claimant has a limited edtioa and is able to communicate in
English (20 CFR 416.964).

8. Transferability of job skills is n@n issue because claimant does
not have past relevant work (20 CFR 416.968).

9. Considering the claimant’s ageducation, work experience, and
residual functional capacity, thereegobs that exist in significant

numbers in the national econorthat the claimant can perform
(20 CFR 416.969 and 416.969(a)).

10. The claimant was not under a disability, as defined in the Social
Security Act, at any time ®ste May 28, 2010, the date the
application was filed (20 CFR 416.920(f)).

[R19-26].

The ALJ accorded “substantial wéit” to Dr. Snook, who conducted 3

psychological evaluation of Plaintifidiagnosed cannabis abuse, and a Glol

Assessment of Functioning (“GAF”) of 7&nd opined that Plaintiff could understan

and remember simple instructions, interath peers, supervisors, and the publi

6 The Global Assessment of Functioning (“GAF”) is a numeric sc
(0 through 100) that considers psychologisakial, and occupational functioning o
a hypothetical continuum of mental health illneBsagnostic and Statistical Manual
of Mental Disorders32-34 (4th ed., Text RevisioA000) (“DSM-IV-TR”). A GAF
score in the range of 71 to 80 indicateattt{i]f symptoms are present, they ar
transient and expectable reactions psychosocial stressors (e.g., difficult
concentrating after family argument); no more than slight impairment in so
occupational, or school futioning (e.g., temporarily falling behind in schoolwork).
DSM-IV-TR at 34.
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adhere to work schedules, meet appropriate production norms, and would not
decompensate under stressful situatiofiR24]. Howeverthe ALJ observed that
“Dr. Snook questioned the validity of@es and information provided.ld[]. The

ALJ also noted Plaintiff's 1993 and 1996Idhood IQ testing redts and concluded

that

[1d.].

[R21-22].

and limiting effects of these symptoms arot entirely credible,” [R25], becaus

Plaintiff

[tlhe evaluating psychologist’s notesgarding behaviors that might have
hindered the claimant’s October 199&iiectual testing scores as well as
the higher intellectual scores he aciei@ on testing just three years prior
support Dr. Snook’s opinion that the claimant could have performed
better during the consultative psychological evaluation.

In evaluating whether Plaintiff met Listing 12.05C, the ALJ concluded that

[a]lthough the claimant has verbalrfs@mance, and IQ scores below 70,

he has not described da#gtivities that were ndimited to the extent one
would expect. The claimant noted he was able to tend to his personal
hygiene and grooming needs indepertlyen. . prepare meals, perform
household chores, drive, and make simple purchases.

The ALJ explained Plaintiff's “statementoncerning the intensity, persistenc

described daily activities that are not limited to the extent one would
expect given the complaints of disabling symptoms and limitations.
Furthermore, the record reflects maotual treatment for the alleged
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impairments. Moreover, a review thfe claimant’s work history shows
that the claimant worked only sporeally prior to the alleged disability

onset date, which raises a questiotoaghether the claimant’s continued
unemployment is actually due to medical impairments.

[1d.].

V. STANDARD FOR DETERMINING DISABILITY

An individual is considered disabled fourposes of disability benefits if he i$

unable to “engage in any substantialnfd activity by reason of any medically
determinable physical or mental impairmerttich can be expected to result in dea
or which has lasted or can be expecteldhsd for a continuous period of not less thé
12 months.” 42 U.S.C. 88 423(d)(1)(Al382c(a)(3)(A). The impairment of
impairments must result from anatomigedychological, or physiological abnormalitie
which are demonstrable by medically accepted clinical or laboratory diagng
techniques and must be of such sevehst the claimant is not only unable to d

previous work but cannot, considering aggcation, and worgxperience, engage in

any other kind of substantial gainful wotkat exists in the national economy.

42 U.S.C. 88 423(d)(2)-(3), 1382c(a)(3)(B), (D).
The burden of proof in a Social Security disability case is divided betweer

claimant and the Commissiondrhe claimant bears the primary burden of establish

15
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the existence of a “disdily” and therefore entitlement to disability benefits.

See20 C.F.R. 88 404.1512(a), 416.912(a). The Commissioner uses a five
sequential process to determine whetherdlaimant has met the burden of provin
disability. See 20 C.F.R. 88 404.1520(a), 416.920(d)poughty v. Apfel

245 F.3d 1274, 1278 (11Cir. 2001); Jones v. Apfel 190 F.3d 1224, 1228
(11™ Cir. 1999). The claimant must prove siep one that his not undertaking

substantial gainful activity.See20 C.F.R. 88 404.1520(a)(d, 416.920(a)(4)(i).

At step two, the claimant nstiprove that he is suffeig from a severe impairment of

combination of impairments that significantly limits his ability to perform ba
work-related activities.See20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). A
step three, if the impairment meets aidhe listed impairments in Appendix 1 tc

Subpart P of Part 404 (Listing of Impairments), the claimant will be considé

disabled without consideration of eg education, and work experience.

See?20 C.F.R. 88 404.1520(a)(4)(iii), 416.920(a)(4)(ii)). At step four, if the claim
is unable to prove the existence of aelis impairment, he must prove that h
impairment prevents performa&e of past relevant work.

See20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a))(iAt step five, the regulations

direct the Commissioner to consider thairriant’'s residual functional capacity, age

16
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education, and past work experiencelébermine whether the claimant can perform
other work besides past relevant workSee 20 C.F.R. 88 404.1520(a)(4)(v)
416.920(a)(4)(v). The Commissioner musiguce evidence thatdhe is other work
available in the national enomy that the claimant has the capacity to perform.
Doughty 245 F.3d at 1278 n.2. To be considatis@bled, the claimant must prove an
inability to perform the jobs that the Commissioner listk.

If at any step in the sequence a clain@an be found disabled or not disabled,
the sequential evaluation ceaseand further inquiry ends.
See20C.F.R. 88404.1520(a)(4), 4280(a)(4). Despite theigting of burdens at step
five, the overall burden rests on the claimamrtove that he is unabto engage in any
substantial gainful activity thaexists in the national economy. Doughty
245 F.3d at 1278 n.2Boyd v. Heckler 704 F.2d 1207, 1209 (%1Cir. 1983),
superseded by statute on other groundgl®yJ.S.C. § 423(d)(5)s recognized in
Elam v. R.R. Ret. Bdd21 F.2d 1210, 1214 (1 Tir. 1991).
VI. SCOPE OF JUDICIAL REVIEW

A limited scope of judicial naew applies to a denial of Social Security benefits
by the Commissioner. Judicial reviewtbé administrative decision addresses three

guestions: (1) whether the proper legahdtads were applied; (2) whether there was

17
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substantial evidence to support the findingiot; and (3) whether the findings of fac
resolved the crucial issuesWashington v. Astryeb58 F. Supp. 2d 1287, 129¢
(N.D. Ga. 2008)Fields v. Harris 498 F. Supp. 478, 488 (N.Ba. 1980). This Court
may not decide the facts anew, reweighafidence, or substitute its judgment for th;
of the CommissionerDyer v. Barnhart 395 F.3d 1206, 1210 (4LCir. 2005). If
substantial evidence supports the Commissioner’s factual findings and
Commissioner applies the proper legahdtads, the Commissioner’s findings af
conclusive. Lewis v. Callahan125 F.3d 1436, 1439-40 (1 Cir. 1997);Barnes v.
Sullivan 932 F.2d 1356, 1358 (1 Cir. 1991)Martin v. Sullivan 894 F.2d 1520, 1529
(11™ Cir. 1990);Walker v. Bowen826 F.2d 996, 999 (Y1Cir. 1987) (per curiam);
Hillsman v. Bowen804 F.2d 1179, 1180 (1Lir. 1986) (per curiamBloodsworth
v. Heckler 703 F.2d 1233, 1239 (4 LCir. 1983).

“Substantial evidence” means “moreath a scintilla, but less than @
preponderance.Bloodsworth 703 F.2d at 1239. It means such relevant evidencs
a reasonable mind might accept as adedwaseipport a conclusion, and it must b
enough to justify a refusal to direcvardict were the case before a juRichardson
v. Perales 402 U.S. 389, 401 (1971Millsman 804 F.2d at 1180Bloodsworth

703 F.2d at 1239. “In determining whettseibstantial evidence exists, [the Cour
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must view the record as a whole, takiinto account evidence favorable as well as

unfavorable to the [Commissioner’s] decisioChester v. Bowerr92 F.2d 129, 131
(11™ Cir. 1986) (per curiam)Even where there is substiahevidence to the contrary
of the ALJ’s findings, the ALJ decision will not be overturned where “there
substantially supportive evidence” of the ALJ's decisioBarron v. Sullivan
924 F.2d 227, 230 (¥Cir. 1991). In contrast, reviesf the ALJ’s application of legal
principles is plenaryFoote v. Chatgr67 F.3d 1553, 1558 (11Cir. 1995);Walker;
826 F.2d at 999.
VIl. ANALYSIS

Plaintiff claims that the ALJ erred asmatter of law by failing to find that
Plaintiff met Listing 1205C. [Doc. 13 at 1]. The Listing of Impairment in
Appendi> 1 of Subpat Pdescribe for eact of the majoibody system impairment that
are considere to be severr enougl to rende an individual disabled.
20 C.F.R 8404.1525(a As noted above, at the third step of the five-step disabi
evaluatiol process the ALJ mus determiniwhethe a claimant’'simpairment mee or

equal one of the Listings and meet the duration requireifie

! An impairment “must have lasted onust be expected to last for i

continuous period of at least 12 morithi® meet the duration requirement.

See20 C.F.R. § 404.15009.
19
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20 C.F.R § 404.1520(a)(4)(iii). If a claimant meebr equals a Listing, then he i

disabled.|d.

A claiman meet: a Listing if he has a diagnoss included in the Listings and

provide: medica report: documentin that his conditions mee the specific criteric in
the Listings Wilson v. Barnhart, 284 F.3c 1219, 1224 (1 Cir. 2002’ (pe! curiam)
(citing 20 C.F.R. 404.1525(a)-(d) A claimant equals a Listing if the medicq
findings show ar impairmen ai leas equa in severity ard duration to the criteria set
outin the Listing. Wilson, 284 F.3cail 1224 Where a claimant alleges that he has
impairmen thai meet: or equal: a Listing, he bear: the burder of presentin evidence
showin¢ how his impairmen meet: or equal: the Listing. Wilbon v. Comm’r of Soc.
Sec, 181Fed Appx.826 82¢€ (11" Cir. May 18, 200¢ (pe! curiam’ (citing Wilkinson
v. Bowe, 847 F.2d 660, 662 (I Cir. 1987) (per curian))

Theintroductior to the mental-disorde listings explainsthaithe structurcof the
menta disorder listings for intellectua disability (Listing 12.05 differs from thai of
othel menta disorder listings 20 C.F.R. Pt. 404, Subpt. P, App. 1, 8§ 12.00
Listing 12.05 contains an introductory paragn with the diagnostic description fo
intellectual disability and adtibnal sets of criteria.ld. To meet Listing 12.05, the

impairment must satisfy the diagnostic description in the introductory paragrapl

20
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any one of the additional sets of cngerfound in paragraphs A, B, C, or D|
20 C.F.R. pt. 404, subp®, app. 1, 8 12.00(Axee id, referencing 88 12.05A-D,
112.05A-F);see als®0 C.F.R. 8§ 416.925(c)(3) (statitigat an impairment meets a
listing only “when it satisfies all of the crria of that listing, including any relevant
criteria in the introduction”). This requirestblaimant to satisfy two sets of criterig.

First, the claimant must show hispairment causes “significantly subaverage
general intellectual functioning with figts in adaptive functioning” initially
manifested during the developmental period—that is, the evidence demonstrates c
supports onset of the impairment before 2§. 20 C.F.R. P404, Subpt. P, App. 1,
88 12.05, 112.05. The diagnostlescriptions at Listing 12.05 are consistent with
accepted medical standards, which recogniaeatdiagnosis of intellectual disability
must be based on deficitg impairments in adaptive functioning rather than ¢on
IQ scores aloneCompare20 C.F.R. Pt. 404, Subfir, App. 1, 88 12.05, 112.0fth
DSM-IV-TR at 41-43, 49see alsoDSM-IV-TR at 42 (“Impairments in adaptive

functioning, rather than a low 1Q, are uby#he presenting symptoms in individuals

UJ

with [Intellectual Disability].”). “[A]dagive functioning ‘refers to how effectively

individuals cope with common life demaraisd how well they meet the standards pf

personal independence expected of someuotheir particular age group, sociologica
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background, and community setting.” "O’'Neal v. Comm’ of Soc. Sec.
614 Fed. Appx. 456, 459 (1LCir. June 10, 2018)quoting DSM-IV-TR at 42)see

also Heller v. Dog509 U.S. 312, 329 (1993) (explaining that within the context
“mental retardation,” adaptive functioningees to an individual's “effectiveness in
areas such as social skills, communication, and daily living skills, and how wel
person meets the standards of personap@ai@ence and social responsibility expect
of his or her age by his or her cultural group”) (internal punctuation omitté
Rodriguez v. Comm’r of Soc. Se833 Fed. Appx. 770, 774 (. Tir. Dec. 31, 2015)
(“[A]daptive functioning refers ‘to how wka person meets standards of persor
independence and social responsibility, in comparison to others of similar age
sociocultural background. Adaptive furmting involves adaptive reasoning in thre
domains: conceptual, social, and practical.” ”) (quotidiggnostic and Statistical

Manual of Mental Disorder37 (8" ed. 2013))Schrader v. Acting Comm’r of Soc. Se

Admin, 632 Fed. Appx. 572,576 (11Cir. Dec. 23, 2015) (noting that the

Commissioner’s policy states that “adaptifunctioning refers ‘to the individual’s

progress in acquiring mental, academic, aloand personal skills as compared wit

8 While unpublished opinions are not binding precedent, they may

considered as persuasive authori§eellth Cir. R. 36-2see also United States v,

Almeding 686 F.3d 1312, 1316 n.1 (1Cir. 2012).
22

of

| the

D
o

2d);

al
b an(

e

)

14

h

be




AO 72A
(Rev.8/8
2)

other unimpaired individuals of his/heame age.’ ” (quoting Program Operatior
Manual System (“POMS”) DI 24515.056(D)(2),available at

https://secure.ssa.gov/apps10/parsilnx/0424515056 (last visited 3/8/209)8)

Second, after the claimant satisfies tha&gnostic descriptions of intellectual

disability in the introductory paragraph lokting 12.05, the claimant must meet th
severity requirements for one of the additiosets of criteria in the relevant listing
O’Neal, 614 Fed. Appx. at 459 (Listing 12.0%)unn v. Colvin No. 1:12-cv-3256-

WSD, 2014 WL 221171, at *8 (N.D. Ga. Jan. 2@14) (Duffey, J.) (Listing 112.05).
The required level of severity for subsecti®oms met when the almant has “[a] valid

verbal, performance, or full scale 1Q of 60 through 70 and a physical or other m
impairment imposing an additional and sigrant work-related liiation of function.”

Id. Thus, a claimant meets Listing 12.06@e shows: (1) ginificantly subaverage
general intellectual functioning with deficitsadaptive functioning initially manifested
before age 22 (“adaptive-deficit requireni¢ni2) a valid IQ score between 60 and 7
(“1Q-score requirement”); and (3) other ploa or mental impairments that impos

significant work-related limitations (“other-impairment requirement”).See

9 “While the POMS does not have thede of law, it can be persuasive.
Stroup v. Barnhart327 F.3d 1258, 1262 (1LTir. 2003).
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20 C.F.R. Pt. 404, Subpt. P, App. 1 88 12.00A, 12.0&8son v. Astrue

No. 1:09-cv-677-AJB, 2010 WL 3655857, at *9 (N.D. Ga. Sept. 3, 20

(Baverman, M.J.);see also Pettus v. Astrue226 Fed. Appx. 946, 948

(11™ Cir. Apr. 5, 2007) (per curiam) (citir@rayton v. Callahan120 F.3d 1217, 1219

(11" Cir. 1997)).

However, “a valid 1Q scoreeed not be conclusive ofental retardation where

the score is inconsistent with other eande in the record on the claimant’s dai
activities and behavior.I'owery v. Sullivand79 F.2d 835, 837 (I'TCir. 1992)accord

Hubbard v. Colvin 643 Fed. Appx. 869, 872 (A Cir. Feb. 17, 2016) (“A valid 1Q

score is not conclusive evidence that anskat has deficits in adaptive functioning if

the ‘score is inconsistent with otherigence in the record on the claimant’s dai

activities and behavior.’ ”) (quotingowery, 979 F.2d at 837)utlaw v. Barnhart

197 Fed. Appx. 825, 827 (1Lir. Aug. 10, 2006) (“[A] valid 1Q score is not

conclusive of mental retardation when thesk&@re is inconsistent with other evidenge

in the record about claimant’s daily adtiws.”). Indeed, an ALJ is allowed som;d
leeway to evaluate other evidence whetedrining the validity of an 1Q scorélenry
v. Barnhart 156 Fed. Appx. 171, 173 (11Cir. Nov. 25, 2005) (citind_owery;

979 F.2d at 837). “An ALJ should examine whether the results of an 1.Q. tes
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consistent with the other medical evidenand the claimant’s daily activities and
behavior. Henry, id. (citing Popp v. Heckler 779 F.2d 1497, 1499-1500
(11™ Cir. 1986)):see also Siron v. Comm’r, Soc. Sec. AdrbB6 Fed. Appx. 797, 799
(11™ Cir. Feb. 18, 2014) (“[RRults of intelligence tests are only part of the overall

assessment, [and] the narratreport that accompanies the test results should comment

on whether the IQ scores are considerdui\zand consistent with the developmenta
history and the degree of functional limitati’ ”) (quoting 20 C.F.R. Pt. 404, Subpt. R,
App. 1, 812.00D.6.a.).

A. Whether Plaintiffs IQ scores on three different occasions
satisfy the first requirement of Listing 12.05C.

Plaintiff concedes that Dr. Snook fouhis 1Q score of 63 underrepresentatie
due to Plaintiff's overall presentation aatthough he found Plaintiff deficient and that
there was a 95% chance Plaintiff would atthi|e same range if #iested, he deferred

a conclusion on his intellectual diagnosi®oc. 13 at 8 (citing R355)]. However

Plaintiff claims that the ALJ erred asvatter of law because he accepted Plaintiff
1993 1Q scores, did not acknowledge thatll®86 scores were a validflection of his

functioning, and held that Dr. Snook “quesied the validity of [Plaintiff's IQ] scores.”
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[Id. at 10-11]. Plaintiff also contends thraerely because Dr. Snook found the scores
“questionable” did not mean that he found them “invalidd. &t 10].

The Commissioner counters that the ALJ may find Plaintiff's IQ scores invalid
if they are inconsistent with other evigenand, if the ALJ did err, such error was
harmless because the ALJ did not find that Plaintiff had the adaptive functigning
deficits necessary to meet Listing 12.05C. [Doc. 14 at 14-15].

As a preliminary matter, the Court notkat the ALJ considered both Plaintiff’s

U
~+

1993 and 1996 1Q scores. [R24]. Additionaitys not clear that the 1993 or 1996 te
scores were performed by “FederaldaState agency medical and psychologiqgal
consultants, and other contracteshedical and psychological experts[.]f
20 C.F.R. Pt. 404, Subpt. Rpp. 1, 8 12.00H(2)(d). [B61, 383]. Moreover, unlike
Dr. Snook’s report, the 1993 and 1996 reports to not opine on their own vadidity,
or contain a “narrative report that accomigarthe test results [and] comment[s] gdn
whether the 1Q scores are considered vahd consistent with the developmental
history and the degree of functional limitati” 20 C.F.R. Pt. 40&ubpt. P, App. 1,
§12.00D.6.a. Giventheeency and comprehensiveness of Dr. Snook’s examination,

his qualifications as an expert, and harative report and comments on the validity
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of the tests he conducted, as compapatie 1993 and 1996 IQa@es, the Court finds
no error in the ALJ’s decision &xcord greater weight to Dr. Snook.

However, assuming the ALJ did err the weight and interpretation of

Dr. Snook’s IQ findings, there was no ertogcause, as the Commissioner notes, vg
IQ scores create a presumption that mayebeitted with evidence of the claimant’s
daily life. [Doc. 14 at 16];see also Henry 156 Fed. Appx. at 173Siron
556 Fed. Appx. at 799. Indeed, the regulations provide that:

We generally presume that your obtained 1Q score(s) is an accurate
reflection of your general intellectiianctioning, unless evidence in the
record suggests otherwise. Exaewlof this evidence include: a
statement from the test administrator indicating that your obtained score
is not an accurate reflection of yageneral intellectual functioning, prior

or internally inconsistent IQ sces, or information about your daily
functioning.

20 C.F.R. Pt. 404, Subpt. P, App. 1, 8 12.00H(2)(d). Here, the ALJ noted Plainitiff's

1993, 1996, and adult 1Q scores, theestant from Dr. Snook regarding the accuragy
of the tests he scoredand information—from evaluators, Plaintiff, and lay

witnesses—concerning Plaintiff's daily fumming, to conclude that, despite his 1Q

scores, he did not meet Listing 12.05C. [R21-22]. As such, the ALJ did not err in his

consideration of Plaintiff's 1Q scores anelen if he had, that error was harmless
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because he ultimately found that Plaintiff did not meet the listespitemeeting the
IQ score requirement.ld.].

B.  Whether the Plaintiff meets the second requirement of
Listing 12.05C.

As noted previously, under Listing 12.05C, the claimant must show both a “v
verbal, performance, or full scale 1Q of 60 through 70 and a physical or other m
impairmentimposing an additional and significant work-related limitation of functig

20 C.F.R. pt. 404, subpt. P, adp.8 12.05C. Plaintiff clans that the ALJ erred as &

matter of lav becaust althougt the ALJ founc Plaintiff had severe impairments of

affective disorder history of low blooc pressure anc polysubstanc abusidisorde in
additior to ar organic menta disorder he did not find that Plaintiff met the “other
impairment” prong of Listing 12.05C. [Doc. 13 at 7].

The Courtdisagree: First, the ALJ did not congtle that Plaintiff did not meet
the “other impairment” requirement of ltisg 12.05C. Rather, as discussed
Par VIILA supre, the ALJ usec Plaintiff’'s daily actvities to rebut the IQ scores’

presume validity, which is permissible under ZDF.R. Pt. 404, Subpt. P, App. 1

8 12.00H(2)(d). [R21-22]. See Nichols v. Comm’, Soc. Sec. Admin|

679 Fed. Appx. 792, 796-97 (A Cir. Feb. 8, 2017) (holdg that the ALJ did not err
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in finding claimant’s 1Q score of 59 invalid where her range of activities 4
accomplishments, including reading and ustinding English, having a driver’s
license, completing high school with a cedifie, having a history of some unskille
work, raising two children rad handling money, were incastent with the 1Q results);
Tubbs v. Berryhill Civ. A. No. 15-00597-B, 2017 WL 1135234, at * |
(S.D. Ala. Mar. 27, 2017) (“Presumptivesdbility pursuant to Listing 12.05C i
rebuttable, however, and the Commissioneharged with determining whether ther
is sufficient evidence to rebut the preqiion.”). Consequently, because the AL
properly rebutted the validity of PlaintiffK) scores, no reversible error has bes
shown in the ALJ’s conclusion that Plaintiff did not satisfy Listing 12.05C.

C. Whether the record demonstrates deficits in adaptive

functioning that manifested prior to age 22, meeting the third
requirement of Listing 12.05C.

Plaintiff claims that the ALJ erred byiliag to find that he had adaptive deficit$

prior to age 22. [Doc. 13 at 18]. Moreeggically, Plaintiff claims that his adaptive
deficits are “manifested by low academic achievement with special education cl
and dependence on otherpasform simple tasks including reading, filling out form¢
ands taking the bus as well as a very sporadic employment histddy]” The

Commissioner responds that
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[a]ssuming arguendo that poor gradesh additional information about

the reason for such grades, may dertrates in general that a person has

subaverage intellectudlinctioning, Plaintiffhas not shown how his

grades demonstrate deficits in adapfiunctioning. Plaintiff's grades do

not so show in this case becau3e Snook considered Plaintiff's

educational history and yet did nobnclude that Plaintiff had an

intellectual disability. In fact, Dr, Snook opined that given Plaintiff's

level of education, employment positis, and content of conversation, his

scores on the 1Q test were underesgntative of his current level of

intellectual ability.
[Doc. 14 at 19-20 (internal citations omd)¢ The Commissioner also argues th
“whether Plaintiff was indepwlent or dependent in hisilyaactivities is a question of
fact, not law, and the ALJ was well withims discretion toconclude, based on
Plaintiff's own admissions and Dr. Snook’s evaluation, that Plaintiff maintained
independence.ld. at 20 (internal citations omitted)].

The Court agrees with the Commissiotiet there are no grounds for revers
in any of these arguments. It is well edidled that an ALJ is not required to find i
the claimant’s favor simply because thereecord evidence that provides support f
the claimant’s allegations. As the Eleveflincuit has stated, “Even if the evidenc
preponderates against the Commissioner’s firglifitne court] must affirm if the

decision reached is supported by substantial evidendgllison v. Barnhart

355 F.3d 1272, 1275 (TCir. 2003) (per curiam) (internal quotation marks omittec
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Thus, the fact that portiortg the record evidence support Plaintiff's allegations dg
not require a finding that the ALJ’s de@siwas not supported by substantial eviden
or otherwise require reversal.
VIIl. CONCLUSION

For all of the above ral foregoing reasonsthe final decisior of the
Commissioner denying Plaintiff SSI benefitAFFIRMED .

The Clerk iDIRECTED to enter final judgment in favor of the Commissiong

IT IS SO ORDERED and DIRECTED, this the * day of March, 2018.

/f\/

ALAN J. BAVERMA!
UNITED STATES MAGISTRATE JUDGE
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