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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

ANDREA NICOLE GREEN,

Plaintiff,
V. 1:17-¢v-337-WSD-LTW

ADCO INTERNATIONAL
PLASTICS CORPORATION,
ROBERT ADAM, and LYNN AMY
ADAM,

Defendants.

OPINION AND ORDER

This matter is before the Court on Matjiate Judge Linda. Walker’'s Non-
Final Report and Recommendation [37] ¢iNFinal R&R”). The Non-Final R&R
recommends dismissing as moot: DEfendants ADCO International Plastics
Corporation (ADCO), Robert Adamand Lynn Amy Adam’s (collectively
“Defendants”) Motion to Dismiss Pldiff's Complaint [7]; (2) Defendants’
Motion to Strike [8]; and (3) PlaintifAindrea Nicole Green’s Motion to Strike
Defendants’ Attachment of Extranedagidence [12]. The Non-Final R&R also
recommends that the Court grant in @artl deny in part Defendants’ Motion to

Dismiss Plaintiff’'s First Amended Comjutd [23]. Also before the Court is
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Defendants’ Objection to Magistrate Judge’s Non-Final Report and
Recommendation [39] and Plaintiff's Reply to Defendants’ Objection to
Magistrate Judge’s Non-Final Rert and Recommendation [40].

BACKGROUND*

A. Facts

Defendant ADCO hired Plaintiff tawork as a Finance/Human Resources
Manager, and she worked in this capatotyalmost a year. (Amended Complaint
[16] 11 8-10). Plaintiff reported to Bendant Robert Adaras well as Dan
DeYoung. (Idf 12). Plaintiff states that &ite time of hire, Defendant Robert
Adam told her that he should not hire because she was the “kind that would sue
[him].” (Id. T 22). Plaintiff understood Defendakdam’s statement to mean that
there were two kinds of African-Americaytthe kind who sue their employers and

the kind who didn’t.” (Id 23).

! The parties have not objected to thet$ set out in the Non-Final R&R, and

finding no plain error, the Court adopt&th. For purposes of this Order, the
Court takes the well-pleaded facts set fantthe Amended Complaint as true. See
Chudasama v. Mazda Motor Carp23 F.3d 1353, 1367 (11@ir. 1997); Duke v.
Cleveland5 F.3d 1399, 1402 (11th Cir. 1993W¢é must take the complaint’s
allegations as true and read them inlitjet most favorable to the plaintiffs.”)
(citation omitted).




Plaintiff contends that wages paiddamployees did not reflect their length
of tenure or quality of work, but were iestd based on the employee’s sex or race.
(Id. 1 20). In support, Plaintiff aversatha black female management employee
made $620 per week while the two nveimo reported to her earned $1,350 per
week and $1,750 per week. (f125). When Plaintiff advocated for underpaid
female staff member Teresa Grizzell, whade less than her male comparators,
Defendant Robert Adam told her that Ms. Grizzell “should be glad she has a job.”
(Id. 1 26). Plaintiff also complains thsiie initially received a $5,000 bonus, but
Defendant Robert Adam took the bonask and replaced it with a $400 bonus.
(Id. 1 28-29). Meanwhile, whitenale members of themanagement team made
$6,000, $1,700, and $1,200 bonuses. 189). Plaintiff alleges that when a
certain female employee reaied a commission that was part of the compensation
package to which the employee amabRrt Adam agreed upon during the
employee’s hiring, Robert Adam termiedther employment for insubordination.
(Id. 1 32). Ms. Grizzell filled the positioduring the interim, but although
Defendant Robert Adam agreed thaiz@ell had performed the position well, he
did not want Grizzell to have the piign because “she smokes and her breath

stinks,” “she is dumb,” and she diddt always use proper grammar.” (1d33).

Instead, Robert Adam hired another féenthrough a temporary service who was



beautiful, “dressed provocatively,” and had fresh breath.{(8k). When the
temporary employee sought to be hirethatrate of $70,000 per year, Defendant
Robert Adam became angry that she sthali@mand such a high rate of pay and
told Plaintiff to “get rid of her.” (1df 36-38). Plaintiff also states that Defendant
Robert Adam has referred to womert‘eackling hens,” complained that all

women do is “bitch, bitch, bitch,” ané@marked that women “keep a lot of shit
stirred up.” (1d.9 39).

Plaintiff states that in July 2015, whibe was scheduled to be out of work
to care for her granddaughter who wasavering from surgery, another employee
advised Plaintiff that “Defendants”ltbADCO employeeshat Plaintiff was
stealing from the company by making urtaarized purchases and keeping such
purchases for her personal use and that Defendant Robert Adam told employees
that Plaintiff would not be th ADCO much longer. _(I0f 44, 45). Some
employees were aware, howevitrat Plaintiff had been ¢horized to make certain
purchases on behalf of the company forgensonal use to assist her in performing
her job. (1d.] 62).

Before Plaintiff returned to workna returned the items to ADCO, she
suffered “a heart-related everaid was hospitalized. (1§ 47, 62). Plaintiff's

physician correlated hdimess with stress suffered at work and advised her to take



some time off. (IdY 48). Plaintiff states that while she was on leave, Defendants
slanderously accused her of stealing, teatad her, and replaced her with a white,
female employee._(Id] 62). Plaintiff states thathen a white male had a stroke,
“Defendants treated him much better.” (fdb1).

When Plaintiff attempted to malkeclaim against her employer-provided
disability insurance policyshe discovered that the imance had never gone into
effect and that the prenms were not being remoddrom her paycheck._(1d1
52-53). Plaintiff maintains that Defendant Robert Adaas responsible for
entering the deductions into the pdl/system, but did not do so. (19.53).

When Plaintiff brought the situation Refendant Robert Adasattention, he
instructed her to “follow up on her own.” (181.54). Plaintiff obtained the
necessary paperwork from the insurer angeglae portion of the paperwork meant
for the employer to DefendaRobert Adam. _(Idf 56). The portion of the
paperwork given to Robeftdam excluded medical inforation about Plaintiff.

(Id. 1 56). Defendant Robert Adam demadhtlee remainder of the application,
but Plaintiff refused to show it to him on the grounds that the information in the
remainder of the application includedormation protected by the Genetic

Information Nondiscrimination Act of 2008. (1§.57). Although Plaintiff



requested that Defendant Robert Ademmplete the short-term disability
paperwork on severakcasions, Defendant Robé&dam did not do so._(Id] 61).

Even though Defendants never criticiZéldintiff about her work or
included any discipline in her personfitd, Defendant Rol¢ Adam emailed
Plaintiff a termination letter on July 27, 2015. (14.11, 66). In the letter, Adam
explained that Plaintiff had been temated because the CPA “found several
mistakes and omissions” and that shkeéato submit the proper paperwork to
ensure that deductions for medical bendfad been taken from her paycheck. (Id.
1 66). When Defendant Robert Adammtenated Plaintiff, he offered her a
severance agreement, whichpast of its terms, redued that she release her
claims against ADCO._(Id] 65). According to Plaintiff, such agreements were
not imposed on white, male empé®s who were terminated. (§I68). Plaintiff
states that she attempted to negotiaéeterms of the agreement but she never
reached a meeting of tineinds with ADCO. (1df 69).

Plaintiff subsequently sought COBRbenefits in order to extend her
medical benefits. _(Idf 70). Defendant ADCO dexd Plaintiff COBRA coverage
on the grounds that she had been teated for “gross misconduct.” (1§.75).
Defendant Robert Adam latasserted that Plaintiff had enrolled herself into

medical benefits in April of 2015 ithout alerting him to start the payroll



deductions. (Id] 79). Plaintiff avers that eording to her written offer of
employment, she was entitled to medical lfiénafter ninety days of employment,
and that Defendant Robert Adam was ant@iat she was receiving such benefits
because when she reported her difficultthvobtaining insurance benefits, he told
her to handle it herself._(I§f 81-83). Caucasian employees who left the
company were extended COBRA benefits. {Id1).

B.  Procedural History

On January 29, 2017, Plaintiff filed a @plaint [1], alleging violations of
various federal employment laws. Dediants moved to dismiss Plaintiff's
Complaint on March 31, 2017[7]). Defendants alsmoved to strike certain
paragraphs of Plaintiff's Complaint v they maintained were immaterial,
impertinent, or scandalous for the sole purpose of prejudicing Defendant Robert
Adam. ([8]). On April 14, 2017 Plairitimoved to strike exhibits attached to
Defendants’ Motion to Dismiss [12hd filed a Response to Defendants’ Motion
to Dismiss [14]. One week later, Riaff filed her First Amended Complaint

[16].2

2 The Non-Final R&R recommends digsing as moot the also-pending
Defendants Motion to Dismiss Plaintiff's Complaint [7] (“Initial Motion to
Dismiss”), Defendants’ Motion to StriH8], and Plaintiff's Motion to Strike
Defendants’ Attachment of Extranedtgidence [12]. The Magistrate Judge
found that Plaintiff properly amendedrlemmplaint after the Initial Motion to



In Count 1, Plaintiff alleges that Bendants discriminated against her on the
basis of her race and gender when ADCO paid hethassher Caucasian male
counterparts and terminated her in viaatof Title VII of the Civil Rights Act of
1964, 42 U.S.C. § 2000¢ et s€f.itle VII"). In Count 2, Plaintiff alleges that
Defendants violated the Americans wilisabilities Act of 1990, 42 U.S.C. 12101
et seq(“the ADA”) by discriminating againdter on the basis of her perceived
disability when they terminated hehile she was hospliaed for a cardiac
incident and denying her a reasonableocatmodation of time off and short term
disability benefits. In Count 3, Plaifftalleges that ADCO violated the Genetic
Information Nondiscrimination Act d2008, 42 U.S.C. § 2000ff (“GINA") when
Robert Adam conditioned hmpletion of her short te disability form on her
providing him with her genetic informatiorin Count 4, Plaintiff asserts that
Defendants violated 42 U.S.C. § 1981k Civil Rights Act when Defendants

discriminated against her on the basis@f race by payinger less than her

Dismiss was filed, and that because the Initial Motion to Dismiss seeks to dismiss a
superseded pleading it should be deniechast. Likewise, the Magistrate Judge
found that Defendants’ Motion to Striklee original Complaint and Plaintiff's

Motion to Strike Defendants’ Attachmeof Extraneous Evidence should be

denied as moot. No party has filededijons regarding those recommendations.
Finding no plain error, the Court adopts tHagistrate Judge’s recommendation to
dismiss as moot Defendants Motionsmiss Plaintiff's Complaint [7],

Defendants’ Motion to Strike [8], and Plaintiff's Motion to Strike Defendants’
Attachment of Extrareus Evidence [12].



Caucasian counterparts and terating her. Further i€ount 4, Plaintiff asserts
Defendants violated the EJuRay Act of 1963, 29 U.S.C. § 206, as part of The
Fair Labor Standards Act by willfully failing to pay her lalWyuearned wages and
paying her male counterparnsre. In Count 5, Plaiiff alleges that Defendant
ADCO violated the Consolidated Onbmis Budget Reconciliation Act of 1985, 29
U.S.C. § 1161 (“COBRA”) wheit caused COBRA benefits to be withheld from
her while she was under a doctor’s daeeause ADCO falsely informed the
benefits administrator that Plaintiffas terminated fogross misconduct and
ineligible for COBRA benefits. In Count 6, Plaintiff contends that Defendants
violated O.C.G.A. 8§ 34-5-3 when they pdudr at a lower ita than her male
counterparts even though they performedkwehich required equal skill, effort,
and responsibility under sitar working conditions. In Count 7, Plaintiff asserts
that Defendants discriminated against hethenbasis of her disability in violation
of O.C.G.A. 34-6A-4 when they termirat her while she was on medical leave
due to her disability. Finally, in Count Blaintiff asserts Defendants intentionally
inflicted emotional distress upon her whery discriminated against her, did not
address her complaints of unequal treatntetween employees of different races
and different genders, and encourafedto guess at numbers necessary for

financial reports, placing her in jeapls of offending criminal laws.



On May 5, 2017, Defendants filed a M to Dismiss Plaintiff's Amended
Complaint [23]. Defendants’ argue Plaifi$ claims should be dismissed because
she executed a severance agreemadeasing Defendants from any potential
claims she may have arising outh&r employment [23.2] (“Severance
Agreement”). Defendantstilner contend that: (1) Plaintiff's claims pursuant to
O.C.G.A. 8 34-5-3 (Georgia’s equal pagtste) and O.C.G.A. 34-6A-2 (Georgia’s
disability discrimination statute) should desmissed because they have not been
filed within their respective limitations peds; (2) Plaintiff fails to state a GINA
claim because the allegations of Aenended Complaint do not suggest that
ADCO requested her genetidormation and she failed to file a timely charge of
discrimination raising the issues pursuanGIdlA; (3) Plaintiff fails to state an
ADA claim because she failed to allegi#ficient facts showing that she was
capable of performing the essential fuans of her position, that she suffered from
a disability, or that ADCO perceived herdisabled; (4) Plaintiff fails to state a
claim for intentional infliction of emotital distress because she fails to allege
facts demonstrating that Defendants’ aeti were extreme autrageous; and (5)
Plaintiff fails to state a Title VII claimdrause she fails to plead facts tending to
show that an individual from outside loér protected racial and gender class was

treated more favor&pthan she was.

10



On December 27, 2017, the Magistrate Judge issued her Non-Final R&R
[37]. The Magistrate Juddest concluded that the pported severance agreement
should not be considered in connection with Defendants’ Motion to Dismiss,
noting that much of the information Plaintiff would need to defeat Defendants’
arguments regarding the agreement. (agts concerning whether there was a
“meeting of the minds” and whether theresvean acceptance foee expiration of
Defendant ADCO'’s offer) would include ters outside the pleadings. ([37] at
14-17).

With respect to Plaintiff's Title VIl @dims in Count 1, the Magistrate Judge
concluded that Plaintiff failed to allegafficient facts to make her disparate pay
claim plausible. (ldat 35). The Magistrate Judge further concluded that Plaintiff
has alleged sufficient facts plausibly segting that her termination occurred as a
result of race discrimination because alleges that she was terminated under
suspicious circumstances and replaced by a Caucasiamt 8@). The Magistrate
Judge also found that Plaintiff has alleged sufficient facts to plausibly allege that
her termination may haveeen triggered by genddiscrimination. (Idat 37).

With respect to Count 2, the Magistraiedge found that Plaintiff's disability

discrimination claims under the ADA shoudd dismissed because Plaintiff failed

11



to plead sufficient facts showing that she could perform the essential functions of
her position with or without an accommodation. @tl32).

With respect to Count 3, the Magistrdiedge noted that the parties stipulated
to the dismissal of Plaintiff's GINA, rendering Defendants’ motion to dismiss that
claim moot.

With respect to Count 6 and Count 7, the Magistrate Judge found that
Plaintiff's O.C.G.A. 8 34-6A-4 and O.C.G.A& 34-5-3 claims were untimely filed
and should not be equitably tolled. (&d.22-25).

With respect to Count 8, the Magistrate Judge concluded that Plaintiff's
intentional infliction of emotional distss claim should be dismissed because
Plaintiff does not allege exdame and outrageous conduct.

On January 10, 2018, Defendants fitedir Objections to the Non-Final
R&R. Defendants first argue that Plafiihhas waived her claims against each
defendant pursuant to the severance agreeamehthat the Magistrate erred in not
considering it. ([39] at 7). In pi@cular, Defendantsantend that “[t]he
Agreement may be relied upbecause its contents akeged and integral to
Plaintiffs Amended Complaint and . . elie is no dispute as to the Agreement’s

authenticity or the Plaintiff’'s signatureeteon, which formed valid contract.”

(1d.).

12



Defendants also object to the Magistraielge’s finding that Plaintiff pled a
valid claim under Title VII for terminatioon the basis of race or gender. @d.
15). Defendants argue that “on the fat®laintiff's Amended Complaint, it is
clear that Plaintiff was terminated flmb performance reasons” and “[a]s a result,
she has failed to state a prima facie daseace or gender discrimination.” (Jd.

Defendants do not otherwise object te tion-Final R&R. Plaintiff did not
assert any objections to the Non-Final R&R.

II. LEGAL STANDARDS

A. Review of a Magistrate JudgeReport and Recommendation

After conducting a careful and comfdeeview of the findings and
recommendations, a district judge magejut, reject, or modify a magistrate
judge’s report and recommendatia28 U.S.C. § 636(b)(1); Williams

v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A district judge

“shall make ale novo determination of those portions of the report or specified
proposed findings or recommendets to which objection is made.”

28 U.S.C. § 636(b)(1); see aldeffrey S. by Ernest S $tate Bd. of Educ. Of

State of G§.896 F.2d 507, 512, 513 (11th Cir. 1990). The portions of the R&R to

which there is no objection are reviewed [itain error. _United States v. S|ag14

F.2d 1093, 1095 (11th Cit983) (per curiam).

13



B. Standard on a Motion to Dismiss

On a motion to dismiss pursuant tol&a2(b)(6) of thé~ederal Rules of
Civil Procedure, the Court must “assuthat the factual allegations in the
complaint are true and give the pl#if] the benefit of reasonable factual

inferences.”_Wooten v. Quicken Loans, 826 F.3d 1187, 1196 (11th Cir.

2010). Although reasonable infereneee made in the plaintiff's favor,

“unwarranted deductions of fact’ are notaitted as true.” Adana v. Del Monte

Fresh Produce, N.A416 F.3d 1242, 1248 (11th C2005) (quoting S. Fla. Water

Mgmt. Dist. v. Montalvo 84 F.3d 402, 408 n.10 (11th Cir. 1996)). Similarly, the

Court is not required to accept conclusdiggations and legal conclusions as true.

SeeAm. Dental Ass’'n v. Cigna Corp605 F.3d 1283, 1290 (11th Cir. 2010)

(construing Ashcroft v. Igbab56 U.S. 662 (2009); Bell Atl. Corp. v. Twombly

550 U.S. 544 (2007)).

“To survive a motion to dismiss, a colamt must contain sufficient factual
matter, accepted as true, to ‘state a clkaimelief that is plausible on its face.”
Igbal, 556 U.S. at 678 (quoting TwombI§50 U.S. at 570). Mere “labels and
conclusions” are insufficient. TwomRlI$50 U.S. at 555. “A claim has facial

plausibility when the plaintiff pleads faciusontent that allows the court to draw

the reasonable inference that the defentkalble for the misconduct alleged.”

14



Igbal, 556 U.S. at 678 (citing Twomhl$50 U.S. at 556). This requires more than
the “mere possibility omisconduct.”_Am. Dentalb05 F.3d at 1290 (quoting

Igbal, 556 U.S. at 679). The well-pled alléigas must “nudge([] their claims
across the line from conceba to plausible.”_Idat 1289 (quoting TwombJy650
U.S. at 570).

1. DISCUSSION

A. Sections of the R&R to Which a Party Objects

The Court conducts @ novo review of those portions of the Non-Final
R&R to which Defendants object. 28 UCS§ 636(b)(1)(C). Defendants argue
that the Non-Final R&R incorrectlptind that: (1) the alleged Severance
Agreement could not be considered on d@iomoto dismiss; and (2) Plaintiff pled
Title VII claims for race ad gender discrimination. €hCourt addresses each of
these claims in turn.

1. The Severance Agreement

Defendants contend that Plaintiffdhwaaived her claims against each
Defendant pursuant to the Severanceeggent Plaintiff signed on August 3,
2015. The alleged Sevei@e Agreement purports to “release and hold ADCO
harmless from any claims you might havisiaig out of [Plaintiff’'s] employment

with the Company and the terminatioh[her] employment.” ([23.2]).

15



The Magistrate Judge found that teverance Agreement should not be
considered in connection with the DefendaMotion to Dismiss.([37] at 14]).
In making this finding, the Magistratedge noted that “[tlhe Court may, in its
discretion, consider extrinsic documentsathare central to #hplaintiff's claims
on a motion to dismiss if the plaintiff d@@ot challenge the authenticity of the
document.” (Id.. The Magistrateutige concluded, however, that “the present
case does not present appropriate cistances for the Court’s exercise of
discretion to review of [sic] the purportedverance agreement in connection with
Defendants’ Motion to Dismiss.”_(lét 15). The Magistta Judge found that:
(1) the Amended Complaint did not com&nough pertinent factual allegations to
evaluate Defendants’ arguments conaagri?laintiff's alleged release of her
claims; (2) consideration of the Seveca Agreement wouldot be appropriate
because evaluation of whether it is a validl enforceable contract would require
information beyond what is availahlethe Amended Complaint and the
Severance Agreement itself (e.g. Pldfigticapacity to enter an agreement,
Defendants’ acceptance of Plaintif€sunteroffer, and whether there was a
“meeting of the minds”); and (3) it walibe improper to convert Defendants’
Motion to Dismiss to a summary judgmenbtion because the record has not yet

been fully developed andgjiuted facts exist._(Iét 20-21). For these reasons,

16



the Magistrate Judge recommended degydefendants’ Motion to Dismiss based
on the Severance Agreement.

Defendants object to the Magistradiadge’s recommendation on the grounds
that the Severance Agreement meetswltepronged test for “incorporation by
reference” and should be considenmeduling on the Defendants’ Motion to
Dismiss. ([39] at 12). In particulathe Defendants argue that the Severance
Agreement is: (1) central to the plaffis claim; and (2) undisputed (i.e. the

authenticity of the document is not challenged). &td®-10, citing Harris v. lvax

Corp, 182 F.3d 799, 802 n.2 (11th Cir.199®)efendants further argue that the
Court “may consider documents attadito a defendant’s motion if those
documents are ‘relationship-forming contsafthat] are centrab a plaintiff's

claim.” Sampson v. Washington Mut. Bamb3 F. App’x 863, 866 (11th Cir.

2011) (quoting SFM Holdings, Ht v. Banc of Am. Sec., LL(00 F.3d 1334,

1337 (11th Cir. 2010). Theefendants argue that the “the Recommendation blurs
the distinction between a challengetite authenticity of a document and a
challenge to matters outside of the faarners of the document.” ([39] at 12).

The Defendants assert that the Magist Judge’s focus on the Plaintiff's
challenges to the validity and enforceabilifythe Severance Agreement “obscures

the fact that Plaintiff does not challge its authenticity” and constitutes “a

17



collateral attack on the doment which fails under established Eleventh Circuit
law.” (1d.).

The Court agrees with the Magistrdtelge and declines to exercise its
discretion to consider éhSeverance Agreementruing on the Defendants’
Motion to Dismiss. As noted by the Magate Judge, “Defendants’ argument that
Plaintiff had released all of her clairmgsing out of her employment is an
affirmative defense; thus, &htiff was not required tplead facts in her Amended

Complaint to defeat such a defense.” ([87]6, citing Perry v. Merit Sys. Prot.

Bd., 137 S. Ct. 1975, 1987 n.9 (20Xéxplaining that “in civil litigation, a release
is an affirmative defense to a plaintifté&aim for relief, not something the plaintiff

must anticipate and negate in her plagth; Rakip v. Paradise Awnings Corp.

514 F. App’x 917, 920 (fACir. 2013) (noting that release is an affirmative

defense); Watts v. City of Opelik&lo. 3:13-CV-742-MHT-PWG, 2015 WL

7450407, at *8 (M.D. Ala. Aug. 26, 2015) (noting that apgtility of a release
agreement is an affirmative defens®l garty seeking to enforce such an
agreement bears the burden of proof); FeCiR. P. 8(c)(1)). To the extent, if

any, that the Complaint refers to thgreed Severance Agreement, it characterizes
the Severance Agreementt of a counteroffer from Plaintiff that was

rescinded. ([16] at 11 668, 69). On a motion to dismiss, the Court is obligated

18



to “assume that the factual allegatiomshe complaint are true and give the
plaintiff[] the benefit of reasonable factual inferences.” Wooé26 F.3d at 1196.
That the Plaintiff has also raisadmerous challenges to the validity and
enforceability of the Severance Agreemtdrat involve questions of fact not
addressed in the pleadingpides additional grounds for declining to exercise the
Court’s discretionary authority to considbe Severance Agreement at this stage.
Defendants’ Objection on this basisoierruled, and its Motion to Dismiss

on this basis is denied. Sé¢ells Fargo BanklN.A. v. ThomasNo. 3:10-CV-92-

TWT, 2011 WL 13234702, at *5 (N.D. Ga. KMd6, 2011) (declining to grant
judgment on the pleadings as to the affitive defenses of waiver and release).

2. Title VII Claims for Raceand Gender Discrimination

Title VII makes it unlawful for an empl@y “to fail or refuse to hire or to
discharge any individual, or otherwisediscriminate against any individual with
respect to h[er] compensation, termsnditions, or privileges of employment,
because of such individual’s race, color, religion, sex, or national origin.”

42 U.S.C. § 2000e-2(a)(1). Titldl also makes it unlawful for an employer to
retaliate against an employee becausg’[§lhe has opposechy practice made an

unlawful employment practice by [Title VIT|or (2) “[s]he has made a charge,

19



testified, assisted, or participated in any manner in an investigation, proceeding, or
hearing under [Title VII].” 42 U.S.C. § 2000e-3(a).
To state a claim under TitMll, a plaintiff must prove that the defendant

acted with discriminatory inteé. Hawkins v. Ceco Corp383 F.2d 977, 980-81

(11th Cir. 1989); Bernstein. Ga. Dep’t of EAu¢.970 F. Supp. 2d 1340, 1355

(N.D. Ga. 2013). A plaintiff can suppdrér claim with direct or circumstantial

evidence._Dixon v. The Hallmark Cp627 F.3d 849, 854 (11th Cir. 2010);

EEOC v. Joe’s Stone Crabs, In296 F.3d 1265, 1272 (11th Cir. 2002).

To establish her prima facie caserafe and/or gendeliscrimination,
Plaintiff must show that (1) she belongs to a protected class; (2) she was qualified
to do the job; (3) she was subjectedtiverse employment action; and (4) her
employer treated similarly situated emyptes outside her protected class more
favorably or she was replaced by a parfom outside her protected class.

Howard v. Oregon Television, In@276 F. App’x 940, 942 (11th Cir. 2008);

Maynard v. Bd. of Regents of Div. of Unief Fla. Dep’t of Educ. Ex rel. Univ. of

S. Fla, 342 F.3d 1281, 1289 (11th Cir. 2003).rtRermore, the pma facie case as
set forth above is not rigid; if the plairftfhils to show the existence of a similarly-
situated employee, for instance, the ipii#fi may put forward some other evidence
showing a relationship beegn her race amal/ gender and the adverse action.

Vega v. Invesco Grp., Ltd432 F. App’x 867, 870 (11th Cir. 2011); Wilson v. B/E

Aerospace, In¢ 376 F.3d 1079, 1092 (11th Cir. 2004) (“If a plaintiff fails to show

20



the existence of a similarly situated @oyee, summary judgment is appropriate
where no other evidence of discrimination is present.” (emphasis in original)).

The Magistrate Judge found that “iPkif has alleged sufficient facts
plausibly suggesting that her terminatiatorred as a result of race discrimination
because she alleges that she was tet@thunder suspicious circumstances and
replaced by a Caucasian.” ([37] at 3&).making this finding the Magistrate
Judge found that Plaintiff alleged suffictéacts to plausibly infer that Defendant
Robert Adam was aware tHalaintiff was not responsible for the alleged mistakes
and omissions cited as reasons for Plaintiff's termination.a{l@86-37). The
Magistrate Judge further found thagd®ed on the facts of the Amended
Complaint, it could be plausibly inferrékdat Defendant Robert Adam, the Chief
Executive Officer who terminated Plaiffitiharbored discriminatory animus
towards African Americans . . ..” (ldciting Am. Compl. 11 22, 23). The
Magistrate Judge also found that “Plaintiff asserts sevacts tending to show
that Defendant Robert Adam harboresdatiminatory animusowards females”
and “expressed hostility towas@dvomen who have soudhigher salaries, but has
not done so when men haseught higher pay.”_(ldciting Am. Compl. 11 32,
36-39. For these reasons, the Magistthidge recommendéénying Defendants’

Motion to Dismiss Plaintiff's Title VIl ace and gender discrimination claims.
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Defendants object to the Magistrdiedge’s recommendation on the grounds
that “on the face of Plaintiffs Amendd&@omplaint, it is clear that Plaintiff was
terminated for job performanceasons” and, “[a]s a resudfie has failed to state a
prima facie case for race or gender disamation.” ([39] at 15). The Defendants
argue that “[b]y Plaintiff's own allegationshe was terminated in part because of
several ‘mistakes and omissions’ tkafendant ADCO’s amuntant found upon
an audit of Defendant’s books.” (Jd.The Defendants further argue that “the
Recommendation fails to note that Plaintiffe&e and gender allegations as stated
in the Amended Complaint do not establslink, causal nexus, or, at times, even
a logical connection to herrtaination” and those allegaftis “do not even relate to
discriminatory conduct.” (ldat 16). The Defendantsmtend that Plaintiff failed
to carry her burden to allegenexus between her [gem@ad race] allegations and
her termination. _(19.

The Court finds that Plaintiff allegesufficient facts plausibly suggesting
that her termination occurred as a resfitace and gender discrimination when
assuming all the factual allegationgire complaint are true and giving the
Plaintiff the benefit of reasonable factuaflerences. The Couagrees with the
Magistrate Judge that the Amended@xaint plausibly alleges that her

termination was the result of Defendamtifert Adam’s racial and gender animus
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and not the mistakes and omissions céedjrounds for termination, especially
considering that Plaintiff alleged fadtem which one can reasonably infer that
Defendant Robert Adam wasvare that Plaintiff was not responsible for those
mistakes and omissions. Defendants’&abipn on this basis is overruled, and its
Motion to Dismiss on this basis is denied.

B. Sections of the R&R to which No Party Objects

No party submitted objections to themainder of the Non-Final R&R. The
Court thus conducts a plairrer review of the remaindeaf the Magistrate Judge’s
findings and recommendations. $tay, 714 F.2d at 1095.

The first claim the Court reviewsrfplain error is Plaintiff's wage
discrimination claim under Title VII (podin of Count 1). To state a facially
plausible Title VIl disparate pay claim p&intiff must show that she occupies a

job similar to the job of a higher-paid employee who is not a member of her

protected class. Sédiranda v. B&B Cash Grocery Store, In875 F.2d 1518,

1529 (11th Cir. 1992). The Magiate Judge concluded tHalaintiff fails to allege
sufficient facts to make her disparate jgtaim plausible. ([37] at 34). The
Magistrate Judge found that “[a]thouglaiRtiff names othewhite male members
of the management team who receivedrgdabonus than she did, she fails to

present any facts showing that their ghliies were substantiasimilar.” (Id.).
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The Court agrees. Plaintiff's conclus@legation that her “comparators, who are
the opposite sex and white,” earned sulitsdly more money than she did even
though they “were working in positions . [requiring] equal skill, effort and
responsibility as the Plaintiff and tikemparators performed those jobs under
similar working conditions” ([16] 198-100) is insufficient._Igbab56 U.S. at
678-79 (noting that the district court does aotept plaintiff's threadbare recitals
of a cause of action’s elements, suppoligdnere conclusory statements, as true
when evaluating a motion to dismissYhe Court finds no plain error in the
Magistrate Judge’s decision, and addptsMagistrate Judge’s recommendation to
dismiss Plaintiff's Title VII wage discrimination claim. S8y, 714 F.2d at

1095.

The next claim the Court reviews fplain error is Count 2, Plaintiff’s
allegation that Defendants violated thBA by discriminating against her on the
basis of her perceived disability. @ADA prohibits covered employers from
discriminating based upon the known plegsior mental impairments of a
qualified individual with a disability. 4P.S.C. § 12112. To state a claim for
discrimination under the ADA, Plaintiff mushow: (1) she is disabled; (2) she is
a qualified individual; and (3) she wasbjected to unlawful discrimination

because of his disability. tdChapman v. U.S. Postal Serd#42 F. App’x 480,

24



484 (11th Cir. 2011). To be a “qualifieddividual with a disability,” a plaintiff
must show (1) that she has a disabilityd 2) that she can perform the essential
functions of her position, with or without a reasonable accommodation for her

disability. 42 U.S.C. § 12112(8}olbrook v. City of Alpharettal12 F.3d 1522,

1526 (11th Cir. 1997). The Magistrate Judigend that Plaintiff failed to plead
sufficient facts showing that she couyldrform the essential functions of her
position with or without an accommodation. (&i.32). The Court agrees.
Plaintiff fails to allege any facts (1)rtding to show that allowing her leave under
the circumstances amounted to a osable accommodation which would allow
her to perform the essential functionshef position, (2) indicating the duration of
the leave period she sought for her heartdition or whether she was seeking a
defined or indefinite period of leave, @) tending to show that if she received a
limited leave period, she would be ablg&rform her job duties in the immediate
future. The Court finds no plain errortime Magistrate Judge’s decision, and
adopts the Magistrate Judge’s recommedaid dismiss Plaintiff's ADA claims.
SeeSlay, 714 F.2d at 1095.

The Court finds no plain error ingfMagistrate Judge’s recommendation to
dismiss Plaintiff's GINA claim (Count 3 view of the parties’ stipulated

dismissal of that claim.
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The next claim the Court reviews for glarror is Plaintiff’s contentions in
Count 6 and Count 7 thBtefendants violated O.C.G.A. § 34-5-3 and O.C.G.A.
34-6A-4. Claims pursuamb O.C.G.A. 8§ 34-5-3 may beommenced no later than
one year after the cause of action acctu€sC.G.A. 8§ 34-5-5.Claims pursuant
to O.C.G.A. 8 34-6A-4 must be broughithin 180 days after the alleged
prohibited conduct occurred. O.C.G#34-6A-6. The Magistrate Judge
concluded that Plaintiff's O.C.G.A. 8§ 34-6Aand O.C.G.A. § 34-5-3 claims were
untimely filed and should not be equitably tolled. @tl22-25). The Court agrees.
Plaintiff contends that she was termatzhts of July 27, 2015. ([16] T 65).
Plaintiff did not file her original Compint raising her pay discrimination claim
pursuant to O.C.G.A. 8§ 34-5-3 until Janu@BA7, almost a year and a half after
her termination. Plaintiff did not raise her disability discrimination claim pursuant
to O.C.G.A. § 34-6A-4 until she filed hdmended Complaint in April 2017,
which was almost two years after her termination.

The Magistrate Judge further cduded that the deadline for filing
Plaintiff's O.C.G.A. 8§ 34-5-3 and O.C.&. § 34-6A-4 claims should not be
equitable tolled. The Court agrees. Riidi does not cite my authority holding
that the limitations periods undéx.C.G.A.88 34-5-5r—d 34-6A-6 may be

equitably tolled, much less uadthe circumstances ofishcase. The Court finds
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no plain error in the Magistrate Judged®cision, and adopts the Magistrate
Judge’s recommendation to dismiss Riifils O.C.G.A. § 34-5-3 and O.C.G.A.
8 34-6A-4 claims._SeBlay, 714 F.2d at 1095.

The next claim the Court reviews fplain error is Plaintiff's claim in
Count 8 for intentional infliction of entimnal distress. To state a claim for
intentional infliction of emotional distes under Georgia law, the plaintiff must
show that the conduct was intentionafreckless; the conduct was extreme and
outrageous; there is a causal conmechetween the conduct and the emotional

distress; and that the emotional tBsk is severe. Turnage v. Kas3£7 Ga.

App. 172, 183 (2010). For a defendamismduct to be extreme and outrageous, it
must be so “outrageous in characted ao extreme in degree, as to go beyond all
possible bounds of decency, @ode regarded as atrodis, and utterly intolerable

in a civilized community.”_Johnson v. Alle@72 Ga. App. 861, 865 (2005). “[I]t

has not been enough that the defendant had agth an intent which is tortious or
even criminal, or that he has intended tiichemotional distress, or even that his
conduct has been characterized by malice degree of aggravation that would

entitle the plaintiff to punitive damages famnother tort.”_Phinazee v. Interstate

Nationalease, Inc237 Ga. App. 39, 39-40 (1999The Magistrate Judge

concluded that this claim should be dissed because Plaintiff does not allege
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extreme and outrageous conduct. ([374Bt The Court agrees. Generally,
Georgia law does not consider adverse employmeiins “extreme or

outrageous.” _Se€lark v. Coats & Clark, In¢990 F.2d 1217, 1229 (11th Cir.

1993) (“Georgia courts have held thateanployer’s termination of an employee-
however stressful to the employee-generallyasextreme and outrageous

conduct”); Beck v. Interstate Brands Cor@s3 F.2d 12751276 (11th Cir. 1992)

(“Even if the employee is not terable at will, discharge for amproper reason
does not constitute the egregious kind of conduct on which a clanteational

infliction of emotional distress can Ibased.”); Scott v. Shoe Show, InNo. 1:12-

CV-3286-TWT--RGV, 2013 WL 1624286, at *A(D. Ga. Mar. 13, 2013)
(explaining that terminateeimployee did not state a claim for intentional infliction
of emotional distress wheemployer falsely accused hafrtheft, continued to
guestion her about store thefts evdren she became visibly upset, coerced her
into writing a false confession, aterminated her). ThedTirt finds no plain error
in the Magistrate Judge’s decision, and adopts the Magistrate Judge’s
recommendation to dismiss Plaintiff's intentional infliction of emotional distress

claim. SeeSlay, 714 F.2d at 1095.
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V. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Juddanda T. Walker’'s Non-
Final Report and Recommendation [37ABOPTED and Defendants’ Objections
[39] to the R&R aré@©OVERRULED.

IT ISFURTHER ORDERED thatDefendants’ Motion to Dismiss [23] is
GRANTED IN PART and DENIED IN PART. Defendants’ motion to dismiss
is GRANTED with respect to Plaintiff's Titl&/Il wage discrimination claim (part
of Count 1);GRANTED with respect to Plaintis ADA claims (Count 2);
GRANTED with respect to Plaintiff's claimpursuant to O.C.G.A. § 34-6A-4 and
O.C.G.A. 8 34-5-3 (Count 6 and Count BRANTED with respect to Plaintiff's
intentional infliction of emotional distress claim (Count BENIED with respect
to Defendants’ argument that the Sewree Agreement bars all claims; and
DENIED with respect to Plaintiff's discrimiatory termination claim under Title
VIl (part of Count 1).

IT ISFURTHER ORDERED thatDefendants’ Motion to Dismiss [7] is
DENIED ASMOOT.

IT ISFURTHER ORDERED thatDefendants’ Motion to Strike [8] is

DENIED ASMOOT.
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IT ISFURTHER ORDERED thatPlaintiff Andrea Nicole Green’s Motion
to Strike Defendants’ Attachmeat Extraneous Evidence [12] BENIED AS

MOOT.

SO ORDERED this 7th day of February, 2018.

Witkiana b . Mifan
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE
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