Deotare et al v. Wells Fargo Bank, N.A. Doc. 25

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RAJANI T. DEOTARE, and
CHANDANI V. PATEL,

Plaintiffs,
V. 1:17-cv-699-WSD
WELLSFARGO BANK, N.A.,
Defendant.

OPINION AND ORDER

This matter is before the Court Befendant Wells Fargo Bank, N.A.’s
(“Wells Fargo”) Motion to Dismiss Platiffs’ First Amended Complaint [15];
Plaintiffs Rajani T. Deotare, and Chand&hiPatel's (“Plaintiffs”) Motion to File
Excess Pages [19]; and Plaintiffs’ MotionStrike Wells Fargo’s Reply Brief [22].

l. BACKGROUND
A. Facts

Plaintiffs allege that on olbaut November 8014, Niveda Dave
(“Ms. Dave”) borrowed $350,000 from Plaiiis to purchase property at a tax
foreclosure sale. (Amend&bmplaint [13] (“Compl.”)] 9). In return for the
$350,000, Ms. Dave executed a promigswte promising repayment of the

$350,000, with interest._(Id.
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On or about January 21, 2015, BRtdfs received two checks drawn on
Ms. Dave’s Wells Fargo checking account, mpdgable to Plaintiff Deotare. (ld.
7 10). One was in the amount of $30@,@0d the other in the amount of $65,000
(the “Checks”). (I0. Later that day, Plaintifbeotare deposited the Checks into
her account at Wells Fargo. (fi11). Plaintiffs allege that a Wells Fargo bank
teller told them that the Checks hadaied and the funds were available for
immediate withdrawal. _(Id] 12). Based on this statement, Plaintiffs marked the
promissory note “Satisfied” arméturned it to Ms. Dave._(1d] 14).

On January 22, 2015, the day after treposit was made, Plaintiff Deotare
attempted to make an online transfe865,000 to Plaintiff Patel’s account. (Id.
1 13). On January 23, 2015, without noticeexplanation, Wells Fargo reversed
the deposit of the Checks by Plainfifeotare and re-credited the funds to
Ms. Dave’s account._(Id] 15). On January 26, 2015, Wells Fargo froze the
accounts Plaintiff Deotare used in the tranéfom Ms. Dave and to Plaintiff Patel.
(Id. 1 16). After Wells Fargo re-credit¢he funds to Ms. Dave’s account, a
relative allegedly convinced Ms. Davettansfer the re-credited funds to an
unidentified third party. Plaintiffs allegbey have no recourse against Ms. Dave

because “she does not have arheotassets to speak of.” (Ki23). Plaintiffs



allege that in March 201%Vells Fargo permanently closed Plaintiffs’ and
Ms. Dave’s accounts._(1d.22).

The Amended Complaint alleges thigon Plaintiff Deotare’s inquiry, a
branch manager at a Wells Fargo locatieiused to explain why the Checks were
re-deposited into Ms. Dave’s accourtpproximately one wek after the Checks
were re-credited, Plaintiffs hand-delieera letter to Wells Fargo demanding an
explanation of the re-deposit and demagda refund of the amount of the Checks.
([13.1]). Wells Fargo did rtaespond to the letter.

B. Procedural History

On January 23, 2017, Plaintiffs filéeir “Tort & Damage Complaint” in
the Superior Court of Gwinnett County [1.1].

On February 24, 2017, Wells Fargamoved the action to this Court
pursuant to 28 U.S.C. 88 1332, 1441, and 1446 on the grounds that Plaintiffs and
Wells Fargo have complete diversityaitizenship, and the amount in controversy
exceeds $75,000.00 [1].

On May 10, 2017, Plaintiffs filed theAmended Complai{13], asserting
eighteen causes of action and five categosfedamages against Wells Fargo. The
Amended Complaint asserts causes abadbr breach of contract (Count I),

detrimental reliance and promissory ggtel (Count Il), breach of the implied



covenant of good faith (Couliit), negligence (CouniV), conversion (Count V),
theft by conversion (Count VI), theft by @eption (Count VII), constructive trust
(Count VIII), money had angeceived (Count IX), tdious interference with
contractual relations (Count X), breaghfiduciary duty (Count XI),
misrepresentation and fra(@ount Xll), violation ofthe Georgia Fair Business
and Uniform Deceptive Trade Practices f&Zount XIllIl), violation of Georgia’s
Uniform Commercial Code (Count XlyYyiolation of the Expedited Funds
Availability Act, 12 U.S.C. § 400#&t seg., (Count XV), violation of the Electronic
Fund Transfer Act, 15 U.S.C. § 1683q., (Count XVI), violation of Section 5
of the Federal Trade @amission Act, 15 U.S.8 45, (Count XVII), and
“miscellaneous” (Count XVIII).

On May 24, 2017, Wells Fargo movaxdismiss the Amended Complaint
for failure to state a claim upon which relief can be graritégl [In response,
Plaintiffs withdrew their claims for breach of fiduciary duty (Count XI), violation
of the Expedited Funds Availability A¢Count XV), violation of the Electronic
Fund Transfer Act and Regulation E (CountIX\and violation of Section 5 of the
Federal Trade Commission Act (Count XVII).

On June 26, 2017, Plaintiffs filed their Motion for Leave to file excess pages

in its response to Wells Fargo’s Motion tosiiss [19]. That same day, Plaintiffs



filed their Response to Wells Fargo’s Motion to Dismiss [20].

On August 7, 2017, Plaintiffs filed their Motion to Strike portions of Wells
Fargo’s reply brief in support of its Motion to Dismiss [21].
[1.  LEGAL STANDARD

On a motion to dismiss pursuant tol&@2(b)(6) of thd-ederal Rules of
Civil Procedure, the Court must “assuthat the factual allegations in the
complaint are true and give the plaiis the benefit of reasonable factual

inferences.”_Wooten v. Quicken Loans, 626 F.3d 1187, 1196 (11th Cir.

2010). “[U]nwarranted deductions of fa@te not admitted asue.” Aldanav.

Del Monte Fresh Produce, N,A116 F.3d 1242, 1248 (11th Cir. 2005) (quoting

S. Fla. Water Mgmt. Dist. v. Montaly84 F.3d 402, 408 n.10 (11th Cir. 1996)).

The Court also is not required to apteonclusory allegations and legal

conclusions as true. Séen. Dental Ass’n v. Cigna Corp605 F.3d 1283, 1290

(11th Cir. 2010) (constmg Ashcroft v. Igbal556 U.S. 662 (2009); Bell Atl.

Corp. v. Twombly 550 U.S. 544 (2007)).

“To survive a motion to dismiss, a colamt must contain sufficient factual
matter, accepted as true, to ‘state a clamelief that is plausible on its face.”
Igbal, 556 U.S. at 678 (quoting TwombI§50 U.S. at 570). Mere “labels and

conclusions” are insufficient. TwomhI$50 U.S. at 555. “A claim has facial



plausibility when the plaintiff pleads faciusontent that allows the court to draw
the reasonable inference that the defentalble for the misconduct alleged.”
Igbal, 556 U.S. at 678 (citing TwomhIl$50 U.S. at 556). This requires more than
the “mere possibility omisconduct.”_Am. Dentalb05 F.3d at 1290 (quoting

Igbal, 556 U.S. at 679). The well-pled all¢igas must “nudge([] their claims
across the line from concebvia to plausible.”_ldat 1289 (quoting TwombJy650
U.S. at 570).

1. ANALYSIS

A. PleadingStandards

Wells Fargo argues the Amended Compléans to comply with Rule 8(a)
of the Federal Rules @ivil Procedure, which iuires “a short and plain
statement of the claim shavg that the pleader is entitlédlrelief.” Fed. R. Civ.

P. 8(a). “Rule 8 marks a notable ageherous departure from the hypertechnical,
code-pleading regime of a prior era, utoes not unlock the doors of discovery

for a plaintiff armed with nothing moredh conclusions.” Ashcroft v. Ighd56

U.S. 662, 678-79 (2009).
So-called “shotgun pleadings” are @gbred in this circuit._Se@avis v.

Coca-Cola Bottling Co. Conspb16 F.3d 955, 979 (11th Cir. 2008); accBydne

v. Nezhat 261 F.3d 1075, 1130 (11@ir. 2001) (explaining that shotgun pleadings



“wreak havoc on the judicial system™Dne type of shotgun pleading is one
“replete with conclusory, vague, and im@@al facts not obviously connected to

any particular cause of action.” Weithv. Palm Beach gt Sheriff's Office 792

F.3d 1313, 1322 (11th Cir. 2015). A comptasalso a shotgun pleading if it is

“disjointed, repetitive, disorganized ahdrely comprehensible.” Lampkin-Asam

v. Volusia County Sch. Bd261 Fed. App’x. 274, 276 (11 Cir. Jan. 9, 2008); see

alsoBenjamin v. Bank of Am., N.ANo. 1:11-CV-02037-JOF, 2012 WL

13008410, at *3 (N.D. Ga. Aug. 13, 202y he portion of Plaintiff's complaint
where she sets forth the ‘counts’ is neamligomprehensible in that it block cuts
and pastes long passages from various @aatatutes without alleging any facts
relevant to the instant controversy.”). elkleventh Circuit has stated that, when
faced with a shotgun pleading, a district court should requirpahes to file an
amended pleading rather than allow sadatase to proceed to trial. Byri261 F.
3d at 1129.

The Amended Complaint asserts eaght causes of action and relies on
numerous legal conclusions. The factegdd are slight. Five of the eighteen
counts contain only one paragraph in suppbthe claim alleged. This “kitchen
sink” litigation strategy is not well viewad our circuit, including because it

creates undue burden on the Court angasonably increases the expense of



litigation. That Plaintiffs dismissed four of their eighteen claims after Wells
Fargo’s motion to dismiss was filed segts that the Amended Complaint was
improperly pled originally. The Court wilonsider the fourteen claims remaining
in the Amended Complaint. If, howeverfiitds that any claim violated Plaintiffs’
obligations under Rule 11 of the Feddralles of Civil Procedure, the Court may
seek appropriate sanctiohs.

B. Criminal Statutes

Plaintiffs assert a claim for “thefty deception” in Count VIl of the
Amended Complaint. Gegia law does not recognizecevil cause of action for

theft by deception. Sd€abir v. Statebridge Co., LLNo. 1:11-CV-2747-WSD,

2011 WL 4500050, at *7 (N.D. Ga. Sept. 2D.11) (holding that “Plaintiff cannot
allege a civil claim for theft by depgon” because “O.(@G.A. 8 16-8-3 does not
provide for a civil remedy and a civilmeedy cannot be implied to arise from a

violation of that criminal statute”); AnGen. Life & Accident Ins. Co. v. Ward

509 F. Supp. 2d 1324, 1330 (N.D. Ga. 200@)r(s). Count IV is dismissed.

! Plaintiffs Motion to File Excess Pagwas filed in June 26, 2017, the same

day as their response brief. ([19]). dpée voluntarily dismissing four of their
claims, Plaintiffs sought to file a 38age response to Wells Fargo’'s 37-page
opening brief. While the Court wouttbrmally deny such an untimely and
extraordinary request, it reluctantly graRigintiffs’ motion and will consider the
entirety of Plaintiffs’ response.



Count VI asserts a claim for thdfy conversion “by violating O.C.G.A.
816-8-4 (b).” This is also eriminal statute that does nptovide a private right of
action. O.C.G.A. 8§ 16-8-4Count VI is also dismissed.

C. TheAccountAgreement

Plaintiffs allege in Count | that Wie Fargo breached its Consumer Account
Agreement (the “Account Agreement”).1§.2]). Despite asserting a breach of
contract claim and quoting the relevatdndards from the Account Agreement,
Plaintiffs did not attach the agreement to the Amended Complaint. Ordinarily, the
Court does not consider anything beyond the face of the complaint and documents

attached thereto when analyzing a motiodismiss._Fin. Sec. Assur., Inc. v.

Stephens, In¢500 F.3d 1276, 1284 (11th Cir. 2007he Court recognizes an

exception, however, in cases in whicplaintiff refers to a document in its
complaint, the document is central to itaisi, its contents are not in dispute, and

the defendant attaches the document tmdsion to dismiss. Harris v. lvax Corp.

182 F.3d 799, 802 n. 2 (11th Cir. 1999); Break Blue Cross & Blue Shield of

Fla., Inc, 116 F.3d 1364, 1368 69 (11th Cir. 1997The Court may consider these

attachments in testing the Amended Ctamt’s sufficiency without converting a

Rule 12(b) motion into a motion for summiandgment._Bryant v. Avado Brands,

Inc., 187 F.3d 1271, 1276-78 (11th Cir. 1999ccordingly, in evaluating whether



the Amended Complaint states a cldonbreach of contract, the Court will
consider the Account Agreement attachedVells Fargo’s Motion to Dismiss.

1. Choiceof Law

A district court sitting in diversity apies the choice-of-law rules of the state

in which it sits, in this case Georgi&ando v. Gov't Employees Ins. C656 F.3d

1173, 1176 (11th Cir. 2009). “Georgia will honor choice of law provisions unless
no reasonable basis exists for doing s@pplication of the chosen state’s law is

contrary to a fundamental policy Georgia.” Bryan v. Hall Chem. C®93 F.2d

831, 834 (11th Cir. 1993); see alSonvergys Corp v. Keenes82 S.E.2d 84, 87

(Ga. 2003) (“Georgia courts will not appthosen law which would contravene the

policy of, or would be prejudicial to theterests of this state.”); Carr v. Kupfer

296 S.E.2d 560, 562 (Ga. 1982Absent a contrary publipolicy, this court will
normally enforce a contractughoice of law clause.”).
The Account Agreemenbatains a choice-of-lawrovision, which states:

Your account is governed by theMaand regulations of the United
States and, to the extent applicalbte laws of the state in which the
office of the Bank that maintains yoaccount is located (unless the
Bank has notified you iwriting that the laws of another state shall
govern your account), without regaadconflicts of laws principles,

or clearing house rules and the like. If you were not physically
present at an office of the Bank when you opened your account (for
example, if you opened your accolnytphone, through the mail, or
over the Internet), your account will be governed by the laws of the
state in which the main office tthe Bank is located, unless the Bank

10



notifies you that your account has beesigned to a particular office
of the Bank.

([15.2] at 37).

Without expressly addressing whistate’s law governs the Account
Agreement, the parties analyzed the sugficly of Plaintiffs’ breach of contract
claim under Georgia lawThe Amended Complaint indicates that Plaintiffs’
accounts were maintained in GeorgiRaintiffs resided in Georgia during the
underlying events giving rise to their at@. A substantial part of the events
giving rise to Plaintiffs’ clans occurred in Georgia. (S€mpl. 1 7, Ex. A).
Plaintiffs hand delivered a letter to the Wells Fargo branch located on Peachtree
Industrial Boulevard, in Chamblee, Gg@. (Compl. § 17). While the record
does not clearly establish that Georgia Ewlies given the terms of the choice-of-
law provision, for purposes of this man, the Court accepts the parties’
representations and analyzes thedmt Agreement under Georgia law.

2. Breach of the Account Agreement

Plaintiffs allege in Count | that Wis Fargo breached the standard of care
provided in the Account Agreement by returning the Checks without explanation,
causing them to incur damages. (Comfii®6). “The elements for a breach of
contract claim in Georgia atthe (1) breach and the (2suétant damages (3) to the

party who has the right to complain abthe contract being broken.” Houghton v.

11



Sacor Financial, Inc786 S.E.2d 903 (Ga. Ct. App016) (internal citations

omitted).

Whether Wells Fargo breached thecAant Agreement turns on the duties
imposed by the agreement. The Accoligteement addresses the standard of care
required of Wells Fargo:

The Bank will meet its standard oére for your account, provided the
Bank exercises ordinary care irettransaction at issue. . . .
“[O]rdinary care” does not requiredhthe Bank examine the item. In
all other cases, “ordinary caregquires only that the Bank follow
standards that do not vary unreasapdrom the general standards
followed by similarly situatetbanks. The Bank’s policies and
procedures are general intergaidelines and do not establish a
higher standard of care for the Bahkn is otherwise established by
the laws governing your account.thie Bank waives any of its rights
as to you or your account on onensore occasions, it will not be
considered a waiver of the Bankights on any other occasion.

([15.2] at 10).

The Account Agreement contains selether relevant provisions which
Wells Fargo argues permitdlactions alleged in themended Complaint. The
Account Agreement provides:

“Freezing” your account

As part of the Bank’s loss premtion program, when the Bank
suspects that irregular, unauthorized, or unlawful activities may be
involved with your account, the Bl may “freeze” (or place a hold
on) the balance in your accounh@in other accounts you maintain
with the Bank) pending an investigan of such suspected activities.
If the Bank freezes your account, the Bank will give any notice

12



required by the lawgoverning your account.

Deposited items returned

The Bank has the right to chargack to or otherwise debit any
account(s) you maintain with the Bafor any deposited item that is
returned (assess any associated &mekto reverse or recover any
associated interest that may haeerued), even if you have made
withdrawals against it.

Closing your account

You or the Bank may close your account at any time.

Verification of transactions; right to reverse erroneous credits

All transactions, including without limitation, those for which the
Bank has provided a receipteasubject to the Bank’s final
verification. Verification of a deposit does not occur at the teller
window. Consequently, the recetphat you receive at the time of

your deposit is not evidence that your deposit has been verified. The

Bank may reverse or otherwisgust any credit it believes it has
erroneously made to your accountaay time without prior notice to
you.

(Id. at 11, 16, 31, 34). Plaintiffs allegeattPlaintiff Deotare went to a Wells Fargo
branch to deposit the Checks from Ms. Daue her Wells Fargo account. When
Plaintiff Deotare deposited the check&Valls Fargo bank teller told her that the

Checks had cleared and were availablernfomediate withdrawal. Two days after

the deposit, Wells Fargo reversed tleposit and re-credited the funds to

Ms. Dave’s account without providing Plaiifgi with an explanation. Plaintiffs

alleged they incurred damagkecause they were unahddater recover the value

13



of the Checks after the funds were ratd to Ms. Dave. Despite Plaintiffs’
numerous requests for an explanatiothefbank’s actions, Wells Fargo did not,
prior to litigation, offer an explanaitin as to how the Checks were processed.
Despite the Account Agreement’s prowiss regarding the return of deposited
items, these allegations state a claim faalsh of the standard of ordinary care
provided in the Account Agreement. Itpkusible, on the face of the Amended
Complaint, that Wells Fargo failed é&xercise ordinary care in removing the
deposited funds from Plaintiff Deotare’s account without notice, especially when
Wells Fargo had the ability to freeze the funds and conduct an inquiry. Taking the
allegations of the Amended Complaint in the light most favorable to Plaintiffs,
Count | states a claim for breachthe Account Agreement.

D. Breach of the Impl@ Covenant of Good Faith

Count Ill alleges a breach of the impliedvenant of good faith. In Georgia,

2 In its Reply Brief, Wells Fargo asserts that “the checks were returned

because the signatures on the instruments did not match the account signature card
for Ms. Dave’s account.” ([41at 4). This assertionpatained nowhere else in the
record before the Court, prompted Pldfstto file their “Motion to Strike” Wells

Fargo’s reply brief. ([22]). Plaintiffargue that this assertion was the first time

that Wells Fargo provided a reason awhy the Checks were returned. The Court
grants Plaintiffs’ Motion to Strike insafas the Court will not consider factual
assertions not made in the Amended Complaint or otherwise properly before the
Court on Wells Fargo’s Motion to Dismiss.

14



“[e]very contract implies a covenant of gofasth and fair dealing in the contract’s

performance and enforcement.” Myung Sirgsbyterian Church, Inc. v. N. Am.

Ass’n of Slavic Churches & Ministries, In662 S.E.2d 745, 748a. Ct. App.

2008). This implied covema cannot be breached independently of “the contract
provisions it modifies.”_Id.As the Eleventh @cuit has explained:

[The implied covenant of good faitim@ fair dealing] is a doctrine that
modifies the meaning of all explicerms in a contract, preventing a
breach of those explicit ternae facto when performance is
maintainedde jure. But it is not an undertakg that can be breached
apart from those terms.

Alan’s of Atlanta, Inc. v. Minolta Corp903 F.2d 1414, 1429 (11th Cir. 1990)

(citations omitted). Thus, to state aioh for breach of the implied duty of good
faith and fair dealing, “a plaintiff must tseorth facts showing a breach of an actual

term of an agreement.” Am. Casuhing, LP v. Moe’s Sw. Grill, LLC426

F.Supp.2d 1356, 1370 (N.D. Ga. 2006) (citations omitted).
Plaintiffs’ cause of action for breach thie implied covenars separate and
distinct from their breach of contracagh and may be pled simultaneously. See,

e.q, TechBios, Inc. v. Champagne88 S.E.2d 378, 381 (Ga. Ct. App. 2009)

(denying motion to dismiss plaintiff's claim for breach of the implied covenant of
good faith and fair dealing tefr finding that plaintiff had stated a claim for breach

of contract). As found above, Plaintitiave adequately set forth a claim for

15



breach of contract, and theoed state a claim fdoreach of the implied covenant of
good faith. Wells Fargo’s motion to dismiss is denied as to Count lll.

E. Detrimental Reliance and Promissory Estoppel

Count Il alleges that Plaintiffs asestitled to recover fnrm Wells Fargo on
theories of promissory estoppel and de¢mtal reliance. Under Georgia law, the
elements of promissory estoppel dtbe defendant mada promise upon which
he reasonably should havepected the plaintiff to rely, the plaintiff relied on the
promise to his detriment, and injustican be avoided only by enforcing the

promise because the plaintiff forwent duable right.” _Mbigi v. Wells Fargo

Home Mortg, 785 S.E.2d 8, 20 (Ga. Ct. App016) (citation and quotations

omitted); see als®.C.G.A. § 13-3-44.
Count Il of the Amended Complaint sat in its entirety, “Alternatively,
and or additionally, Plaintiffs are gited to recover fronDefendant based on

principles such as promissory estopp@l detrimental reliance.” (Compl.  32).

3 Regarding Plaintiffs’ tort claims, Gapa applies the substantive law of the

place where the tort or wrong occurred, whig “the last place where the last
event occurred necessary to make an dietble.” Int’l Bus. Machs. Corp. v.
Kemp, 536 S.E.2d 303, 306 (2000); see dteal. Ins. Co. v. Nat'l Distrib. Co.,
Inc., 417 S.E.2d 671, 673 (Ga. Ct. App. 199"ere, Plaintiffs resided in Georgia
at the time of the alleged wrongdoingdasthe harms were suffed in Georgia.
Therefore, Georgia law governsakitiffs’ non-contractual claims.

16



This unsupported conclusion does not state facts from which the Court may find
that Plaintiffs state a claim for prossiory estoppel. Count Il is therefore
dismissed.

F. Negligence

Count IV of the Amended Complaint alles negligence. Ehelements of a
cause of action for negligence in Georgia: “(1) A legal duty to conform to a
standard of conduct raised by the law for the protection of others against
unreasonable risk of harm; (2) a breaclhdf standard; (3) a legally attributable
causal connection betweeretbonduct and the resultinguny; and, (4) some loss
or damage flowing to the plaintiff's letha protected interest as a result of the

alleged breach of the legality.” Politzer v. Xiaoyan801 S.E.2d 114, 115 (Ga.

Ct. App. 2017) (citations omitted).

Plaintiffs allege “Defendant’s misfeasze arose in theonitext of the (non)
performance of its contractual dutie&nd one or more of those duties arose
independent of any contract between Rifis and Defendant.”(Compl. § 42).
Under Georgia law, a defendant’s faildogperform a contractual duty cannot

serve as the basis for a negligence claimaina Enters., Inc. v. RaceTrac

Petroleum, In¢.525 S.E.2d 712, 714 (Ga. Ct. App. 1999). Plaintiffs cannot assert

a breach of the common law duty of araliy care based on their allegations that

17



Wells Fargo breached the standard oéganovided in the Account Agreement.

SeeCeasar v. Wells Fargo Bank, N,A44 S.E.2d 369, 373 (Ga. Ct. App. 2013);

WESI, LLC v. Compass Envtl., Inc509 F. Supp. 2d 1353, 1361 (N.D. Ga. 2007)

(“A breach of contract does not, by itself, gge to a cause of action in tort; and
when the allegation thattart was committed adds g of substance to the

breach of contract claim, ig mere surplusage.”) (citing Faircloth v. A.L. Williams

& Assocs., InG.426 S.E.2d 601 (Ga. CApp. 1992)).

The Amended Complaint does not estdbtizat Wells Fargo owed Plaintiffs
a legal duty outside of their contractudbtenship. Plaintiffs quote the general
standard for common law negligence buihdd identify any non-contractual legal
duty that Wells Fargo violated by reediting the Checks and closing their

accounts. Se€ommercial Bank & Tust Co. v. Buford243 S.E.2d 637, 638-39

(Ga. Ct. App. 1978) (rejecting claimahbank breached agal duty by initiating
foreclosure proceedings; noting that “thry relationship beteen [the borrower]
and the bank was that which arose out efribte and security deed.”); Holmes v.

Wells Fargo Bank, N.ANo. 114-cv-00626-JEC-G&; 2014 WL 12199986, at *3

(N.D. Ga. Aug. 12, 2014) (rejectingantn against bank for negligent loan
servicing, stating that plaintiff “ha[d]ot established that any of the Defendants

owed him a legal duty outside of the cawtiual relationship”). Count IV fails to

18



state a claim for negligencedis therefore dismissed.

G. Conversion

Count V asserts a claim for the tortaminversion. To eablish a claim for
conversion under Georgiataa party must demotrate “an unauthorized
assumption and exercise of the righbwnership over personal property
belonging to another, in hostility to hights; an act of dominion over the personal
property of another inconsistent with hights; or an unauthorized appropriation.”

Capital Fin. Servs. Group, Inc. v. Humm@éR1 S.E.2d 108, (Ga. Ct. App. 2011)

(citing J. Kinson Cook of Galnc. v. Heery/Mitche|l644 S.E.2d 440 (Ga. Ct.

App. 2007)). The Amended @wplaint does not allegedahWells Fargo remained
in possession of Plaintiffs’ funds at any time. Plaintiffs merely allege that Wells
Fargo reversed the Checks and crediteduinds back to Ms. Dave’s account.
Plaintiffs’ conversion claim must fail for threason. “Where there is no evidence
that the defendant possesses any of the funds or items allegedly converted, an

action for conversion muil.” J. Kinson Coolof Georgia, Inc. v.

Heery/Mitchell 644 S.E.2d 440, 447 (Ga. Ct. App. 2P0Tount V fails to state a

claim for conversion and is therefore dismissed.

H. Constructivelrust

Count VIl of the Amended Complaint astethat Plaintiffs are entitled to a

19



constructive trust. “[A] constructive trust is a remedyated by a court in equity
to prevent unjust enrichment. Suchustris impressed upon property when it is
against equity that the person holding tilehe property be allowed to enjoy the

beneficial interest in the propertyGMRI, Inc. v. Indep. Bank of Georgial2

F. Supp. 3d 1306, 1313-14 (N.D. Ga. 201&)otqmg Vinings Bank v. Brasfield &

Gorrie, LLC 759 S.E.2d 886 (Ga. Gipp. 2014)). “Constructive trust is a

remedy, not a cause of action.” 1fW]hen the property in question is money as
in this case, it must comprise aemdifiable fund to support an action for

conversion.” _Idat 1314 (citing Levenson v. Wqr68 S.E.2d 763 (Ga. Ct. App.

2008)). Here, Plaintiffs’ request for artstructive trust fails because Wells Fargo
no longer has possession of the funds aeisflaintiffs allege that Ms. Dave
transferred those funds to an unknowdividual. (Compl. § 23). Count VIII
alleging entitlement to a constructive tréets to state a cause of action and is

therefore dismissetl.

4 Plaintiffs’ claim for “money hadral received” must also be dismissed

because Wells Fargo did not maintain possessf the funds at issue. In Georgia,
a claim for money had and received ¢@mprised of the following elements: a
person has received money of the othat in equity and good conscience he
should not be permitted to keep; demémdrepayment has ke made; and the
demand was refused.” @auccitti v. DirecTV, Inc.623 F.3d 1118, 1127 (11th
Cir. 2010) (quoting Fernandez v. WebSingularity, 1681 S.E.2d 717, 721 (Ga.

20



l. Tortious Interference with Business Relations

Count X alleges a claim for “tortuoustémference with busass relations.”
To prevail on a claim for tortious interferee with contractual relations, a claimant
must show the defendant (1) acted iopgerly and withouprivilege, (2) acted
purposefully and with malice with the intewtinjure, (3) caused a party or third
parties to discontinue or fail to enter iren anticipated business relationship with
the plaintiff, and (4) by tortiousomduct proximately caused damage to the

plaintiff. Sowell v. Blackman512 S.E.2d 713, 716 &Ct. App. 1999).

Here, there is no allegation that WdHargo had any inveément with the
business relationship between Plaintiffiglds. Dave. A relative of Ms. Dave, not
Wells Fargo, convinced her to transfiee funds to an unknown third-party.
(Compl. § 23). There is no factual as®®m suggesting that Wells Fargo acted
with malice or intended to injure Plaintiff@\ll that is alleged is that Wells Fargo
froze access to the deposited funds, frozéniiffs’ accounts, and returned the
deposited funds to Ms. Dave. Plaintiffs not allege that Wells Fargo knew that

the funds were the result of a contraciabusiness relationghimuch less allege

Ct. App. 2009). Because Plaintiffs canndabssh the first element, Count IX is
dismissed.
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facts even tending to establish thatl\&/€argo acted “purposefully and with
malice with intent to injure” that coraictual or business relationship. Feemba

v. Am. Home Mortg. Servicing, IncNo. 1:10-CV-02781-RWS, 2011 WL

3420646, *5 (N.D. Ga. Augl. 2011). Count X is dismissed.

J. Misrepresentation and Fraud

Count Xll alleges a clairfor fraud. Under Georgia law, “the tort of fraud
consists of five elements: (1) falsspresentation by deidant; (2) scienter;
(3) intent to induce the plaintiff to act ogfrain from acting; (¥justifiable reliance

by the plaintiff; and (5) damage to the plaintiff.” Smith-Tyler v. Bank of Am.,

N.A., 992 F. Supp. 2d 1277, 1282 (N.D..@814) (quoting Next Century

Commc’ns Corp. v. Ellis318 F.3d 1023, 1027 (11th Cir. 2003) (internal quotation

marks omitted)). Rule 9(b) of the dleral Rules of Civil Procedure imposes a
heightened pleading requiremeatstate a claim for fraud. Rule 9(b) requires that,
“[i]n all averments of fraud or mistak#)e circumstances constituting fraud or
mistake shall be stated with particularityfed. R. Civ. P. 9(b)“The rule requires
this particularity in order to alert defdants to the precise misconduct with which
they are charged and to protect defendag#snst spurious charges of immoral and

fraudulent behavior.”_Wagner #irst Horizon Pharm. Corp464 F.3d 1273, 1277

(11th Cir. 2006) (citing Durham. Bus. Mgmt. Assocs847 F.2d 1505, 1511 (11th
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Cir. 1986)).

The Amended Complaint caaihs no allegations regarding either scienter or
intent, much less particuiaed facts establishing the&lements. Count Xll is
dismissed.

K. Violation of the Georgia kaBusiness Practices Act and
Georgia’'sUniform Decepive Trade Practices Act

Plaintiffs allege in Count XllI thatVells Fargo violated the Georgia Fair
Business Practices Act (“FBPA”) and tBeorgia Deceptive Trade Practices Act
(“UDTPA”"). Georgia’'s FBPA prohibitany “[u]nfair or deceptive acts or
practices in the conduct of consumer tratisas and consumer acts or practices in
trade or commerce.” O.C.G.A 10-1-393(a). The FBPA further provides that the
FBPA shall not “apply to . . . [a]ctions tiansactions specifically authorized under
laws administered by or rules and reggidns promulgated by any regulatory
agency of this state ordHJnited States.” O.C.G.A.®-1-396(1). The Court of
Appeals of Georgia has observed thati§tlceneral Assembly intended that the
Georgia FBPA have a restricted applion only to the unregulated consumer
marketplace and that FBPA not applyagulated areas of activity, because
regulatory agencies provide protectiortlog ability to protect against the known

evils in the area of the agency’s exfse.” Chancellor v. Gateway Lincoln-

Mercury, Inc, 502 S.E.2d 799, 805 (Ga. Ct. App. 1998).
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The FBPA does not apply in extensiveégulated areas of the marketplace

such as consumer banking. Sewlor v. Bear Stearns & C®b72 F.Supp. 667,

675 (N.D. Ga. 1983) (holding allegationsurfauthorized trades or churning not

cognizable under FBPA); ChancellarGateway Lincoln—Mercury, Inc502

S.E.2d 799 (Ga. Ct. ApA998) (“area of finance chamgalisclosure, and truth in
lending falls outside the FBPA, exceptavh expressly covenl®); Ferguson v.

United Ins. Co. of Am.293 S.E.2d 736 (Ga. Ct. Ap1982) (“[lJnsurance

transactions are among those types ofstaations which are exempt from the Fair
Business Practices Act.”).
Rather than the FBPA, the Georglaiform CommercialCode, O.C.G.A.
88 11-1-10%et seq., (“UCC”) expressly regulaté#/ells Fargo’s actions and
obligations with regard to the transacts at issue in the Amended Complaint.
The Georgia UCC provides:
If a collecting bank has made prowisal settlement with its customer
for an item and fails by reason of dishonor, suspension of payments
by a bank, or otherwise to receisettlement for the item which is or
becomes final, the bank may revdke settlement given by it, charge
back the amount of any credit givéor the item to its customer’s

account, or obtain refund from itsstamer, whether or not it is able
to return the item.

O.C.G.A. 8 11-4-214. Thus, the conduvtolving the return of the Checks is

regulated by the Georgia UCC and is thet FBPA, which applies “only to the
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unregulated consumer marketplace.”ofaon ex rel. Cline MWat'l| Healthcare

Corp, 103 F. Supp. 2d 1322, 1336 (N.D. Ga. 2000).

Plaintiffs also allege in Count Xlthat Wells Fargo committed unfair and
deceptive trade practices in violation of the UDTPA. The Eleventh Circuit Court
of Appeals has interpreted Georgia’s UPA as having commercial, rather than

consumer, application. Kason Induss; Inc. v. Compome Hardware Group,

Inc., 120 F.3d 1199, 1204 (11th Cir. 1997) (“[Btclear to us that the FBPA is
significantly different fronthe UDTPA and the Lanha#ct, because of the
former statute’s focus on the consemgas opposed to the commercial)

marketplace.”); see ald®obinson v. Bank of Am. Home MortdNo. 1:14-CV-

3428-HLM, 2014 WL 12465447, at *6 (N.D. Gldov. 19, 2014) (“Plaintiff is a
consumer and therefore does not haweable claim undethe UDTPA.”).
Plaintiffs here are consunseand therefore have ncablle UDTPA claim. Count
Xl is dismissed.

L. Violations of Georag's Uniform Commercial Code

Plaintiffs allege in Count XVII thaiVells Fargo failed to give proper notice
of the returned Checks in violation $éction 11-4-214 of Georgia’s UCC. That
section gives a bank the right under dertaonditions to revoke a “settlement”

given to a customer with respect to“@gam,” to charge bek to a customer’s
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account the amount of any credit given for an item, and the right to obtain a refund
from its customer “if by its midnight deadéror within a longer reasonable time
after it learns the facts it returns theniter sends notification of the facts.”
0O.C.G.A. 8§ 11-4-214 (a); see al®oC.G.A. § 11-4-302 (requiring notice of
dishonor). The Amended Complaint statest Wells Fargo never gave Plaintiffs
any notice of the facts underlying the reatiaf the Checksven after several
phone calls, visits, and a letsnt to Wells Fargo.

The requirements of the Georgia U@fe default provisions that may be
altered by contract. EhGeorgia UCC provides:

The effect of provisions of Titlek through 10 of this article may be

varied by agreement, except asartvise provided in Titles 1 through

10 of this article and exceptatthe obligations of good faith,

diligence, reasonableness and gaescribed by Titles 1 through 10

of this article may not be disclagd by agreement but the parties may

by agreement determine the stamidaby which the performance of

such obligations is to be measuresuch standards are not manifestly

unreasonable.
0.C.G.A. 8 1-102(3). The Account Agreermprovides that Wells Fargo “has the
right to charge back to or otherwisebiteany account(s) yomaintain with the
Bank for any deposited item that is returned even if [Plaintiffs] have made
withdrawals against it.” ([15.2] at 16)The Account Agreement eliminates

Plaintiffs’ right to notice:

This right of charge back or delstnot affected by the expiration of
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any applicable midnight deadlingrovided the Bank does not have
actual knowledge that such deadlimas expired or, having such
knowledge, the Bank concludes that [tlhe deposited item is
returned in accordance with tteavs governing your account . . .
The Bank need not give you any priagtification of its actions with
respect to the claim.

Id. The Account Agreement is a perradtmodification of the Georgia UCC’s
default rules regulating Wells Fargo’s contlwith respect to the transactions at
issue. The Georgia UCC thus does nowpte grounds for a separate cause of
action. The Amended Complaint failsdtate a claim undehe Georgia UCC and
Count XVII is dismissed.
IV. ORDERTO SHOW CAUSE

An attorney who presents to t@eurt any paper, motion, or pleading
certifies that “to the best of the perss knowledge, inforration, and belief,
formed after an inquiry reasonable untee circumstances” that there is
“evidentiary support” for any allegations farctual contentions. Fed. R. Civ. P.
11(b)(3). Rule 11 sanctions are proper:

(1) when a party files a pleadingatrhas no reasonable factual basis;
(2) when the party files a pleading that is based on a legal theory that

> Count XVIII of the Amended Contgint entitled “Miscellaneous” does not
set forth a plausible cause of action or connect facts to any allegations and
therefore does not set forth a claim uponchhrelief can be granted. Count XVIII
is dismissed.
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has no reasonable chance of suceaskthat cannot be advanced as a
reasonable argument to change #@xgslaw; and (3) when the party
files a pleading in bad faith for an improper purpose.

Worldwide Primates, Inc. v. McGred7 F.3d 1252, 1254 (11th Cir. 1996)

(quoting Jones v. Interfianal Riding Helmets, Ltd49 F.3d 692, 694 (11th Cir.

1995)). Rule 11 provides that the distgourt, on its own iniative, may require a
party to “show cause” why its conduct has naiated Rule 11(b). Fed. R. Civ. P.
11(c)(3). Imposing sanctions pursuaniRigle 11 is committed to the district

court’s discretion._Seattwood v. Singletary105 F.3d 610, 612 (11th Cir. 1997).

Before sanctions are imposed, howedele process requires notice and an
opportunity to respond. lat 613; sealsoFed. R. Civ. P. 11(c).

Plaintiffs assert a claim for thdfy conversion in Count VI and theft by
deception in Count VII. As noted abovkese are criminal statutes that do not
confer a civil cause of action in GeorgiRlaintiffs also brought a claim for
violation of the Federal Trade Consgrion Act (Count XVII), even though it is
well-settled that there is no private right of action under that statuteJegsey.

Credit Bureau, In¢.760 F.2d 1168, 1174 n.5 (11thrCi985) (“Most importantly,

consumers were given a private rightacfion to enforce the provisions of the
FDCPA against debt collectors, 15 U.AC8 1692k, a right which does not exist

under the FTC Act.”); Valet Apartment §8., Inc. v. Atlanta Journal and
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Constitution 865 F.Supp. 828, 833 (N.D. GE994). Count XVII was later
voluntarily withdrawn by Plaintiffs in rggnse to Wells Fargo’s motion to dismiss.
Plaintiffs also withdrew thir claim for breach of fiduary duty (Count XI). Under
Georgia law, there is no fiduciary relatitiys between a bank and its customers.

Gilliard v. Fulton FedSav. & Loan Ass'n356 S.E.2d 734, 735 (Ga. Ct. App.

1987); Big Bend Agri-Svcs. v. Bank of Meig330 S.E.2d 422 (Ga. Ct. App.

1985).

The above deficiencies in the Ameddeéomplaint should have been readily
apparent to any attorney conducting basicllagd factual due diligence before
filing a complaint. The Court thereforedars Plaintiffs’ counsel to show cause
why he should not be sanctioned for filing claims in the Amended Complaint that
do not have a basis in lam@were required to be disssed. In complying with
this Order, Plaintiffs must describeethctions, researchp@investigation taken
before filing the Amended Complaint, incling the basis for Plaintiffs’ and their
counsel’'s decision to asserohts VI, VII, XI, and XVII.

V. CONCLUSION

For the foregoing reasons,
IT ISHEREBY ORDERED that Wells Fargo, N.A.’s Motion to Dismiss

[15] is GRANTED in part andDENIED in part. It iSDENIED with respect to
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Counts | and Il of the Amended Complaint. IGRANTED as to the remaining
counts.

IT ISFURTHER ORDERED that Plaintiffs Rajani T. Deotare, and
Chandani V. Patel’'s Motion téile Excess Pages [19]@GRANTED.

IT ISFURTHER ORDERED that Plaintiffs’ Motion to Strike Wells
Fargo’s Reply Brief [22] iSRANTED in part.

IT ISFURTHER ORDERED that Plaintiffs should show cause before
April 20, 2018, why they should not Banctioned pursuant to Rule 11 of the

Federal Rules of Civil Procedure.

SO ORDERED this 26th day of March, 2018.

Witkan- b, M

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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