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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

CHS 2016-1 BORROWER, LLC,
Plaintiff, _
V. 1:17-cv-1226-W SD
ROSE ANDERSON,
Defendant.

OPINION AND ORDER

This matter is before the Court on fstrate Judge Cathiee M. Salinas’s
Final Report and Recommendation (“R&H2], which recommends remanding
this dispossessory action to the Magist@teirt of Gwinnett Count Georgia.

l. BACKGROUND
On February 21, 2017, Plaintiff €2016- 1 Borrower, LLC (“Plaintiff”)

initiated a dispossessory proceeding adaiasenant, Defendant Rose Anderson
(“Defendant”) in the Magistrat€ourt of Gwinnett County, GeorgtaThe
Complaint seeks possession of prem@esently occupied by Defendant and
seeks past due rent, fees and costs.

On April 5, 2017, Defendant, proceedipigp se, removed the Gwinnett

County action to this Court by filing h&lotice of Removal and an application to
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proceedn forma pauperis (“IFP”) [1]. Defendant appears to assert that there is
federal subject matter jurisdiction becausardhis in this case a question of federal
law. Defendant claims in her Petition femoval of Action that Plaintiff violated
the Fair Debt Collection Praces Act, 15 U.S.C. § 1692 s¢q.(“FDCPA”) and

the Due Process Clause of the Fourte&mttendment. (Notice of Removal [1.2]
at 2).

On April 14, 2017, Magistrataudge Salinas granted Defendant’s
application to proceed IFP. The Magistrate Judge then consideaegbonte,
whether there is federal subject matteisgiction. The Courfound that federal
subject matter jurisdiction was notegent and recommended that the Court
remand the case to the Magistrate CofiGwinnett County. The Magistrate
Judge found that Plaintiffs Complaintsa#sts a state court dispossessory action
and does not allege fedelaw claims. Becausefaderal law defense or
counterclaim does not confer federal jurisidn, the Magistree Judge concluded
that the Court does not have federal goegurisdiction over this matter.

There are no objections to the R&R.



1. DISCUSSION

A. Legal Standard

After conducting a careful and comfdeeview of the findings and
recommendations, a district judge mageut, reject or modify a magistrate
judge’s report and recommendatia®8 U.S.C. § 636(b)(1); Williams

v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982), cert. deypd® U.S. 1112

(1983). A district judge “shall makede novo determination of those portions of
the report or specified proposed findilmysecommendations to which objection is
made.” 28 U.S.C. § 636(b)(1). it respect to those findings and

recommendations to which objections haot been asserted, the Court must

conduct a plain error review ofdhrecord._United States v. S|adl4 F.2d 1093,

1095 (11th Cir. 1983).

B. Analysis

The Magistrate Judge found that Btef's Complaint does not present a
federal question. It is well-settled tHatleral-question jurisdiction exists only
when a federal question is presentedhmnface of a plaintiff's well-pleaded
complaint and that the assertions of dsfes or counterclaintsased on federal law

cannot confer federal question juiisitbn over a cause of action. S@eneficial

Nat’'| Bank v. Anderson539 U.S. 1, 6 (2003); Holmes Group, Inc. v. Vornado Air




Circulation Sys., In¢.535 U.S. 826, 830-32 (2002). The Court finds that

Plaintiff's Complaint does not present a federal question.

The Court also lacks diversity juristion over this action. Diversity
jurisdiction exists over suits between citizens of different states where the amount
in controversy exceeds $75,000. 28 U.@332(a). Here, the record does not
show the citizenship of the parties, ancereif there is complete diversity between
the parties, the amount-in-controversy liegment cannot be satisfied because this
is a dispossessory action. “[A] clageeking only ejectment in a dispossessory
action cannot be reduced to a monetamn for the purposes of determining the

amount in controversy.” Cinortgage, Inc. v. Dhinoj&05 F. Supp. 2d 1378,

1382 (N.D. Ga. 2010); Novastar Mortg., Inc. v. BennEiB8 F. Supp. 2d 1358,

1361 (N.D. Ga. 2001), aff,335 F. App’x 858 (11th Cir. 2002); dked. Home

Loan Mortg. Corp. v. WilliamsNos. 1:07-cv-2864-RWS, 1:07-cv-2865-RWS,

2008 WL 115096, at *2 (N.D. Ga. Jan 2908) (“[A] dispossessory proceeding
under Georgia law is not an ownershippdite, but rather only a dispute over the
limited right to possession, title to propeigynot at issue and, accordingly, the
removing Defendant may not rely on the \eabf the property as a whole to satisfy
the amount in controversy requirement.The amount-in-controversy requirement

Is not satisfied and removal is nobper based on diversity of citizenship.



Because the Court lacks both federal ¢jpaesand diversity jurisdiction, this
action is required to be remaed to state court. S@8 U.S.C. § 1447(c) (“If at
any time before final judgment it appears tthe district court lacks subject matter
jurisdiction, the case shall be remanded.”).

[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judgéatherine M. Salinas’s
Final Report and Rmmmendation [3] i&ADOPTED.

IT ISFURTHER ORDERED that this action iIREMANDED to the

Magistrate Court of Gwinett County, Georgia.

SO ORDERED this 20th day of June, 2017.

Wikkane b Mtsn
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE




