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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

BONNIE COLE,
Plaintiff,
V. 1:17-cv-1378-WSD-AJB

COBB COUNTY SCHOOL
DISTRICT and CHRIS
RAGSDALE, Individually and in his
capacity as Superintendent of COBB
COUNTY SCHOOL DISTRICT,

Defendants.

OPINION AND ORDER

This matter is before the Court on Hlstrate Judge Alan J. Baverman’s
Non-Final Report and Renomendation [20] (“Non-FineR&R”). The Non-Final
R&R recommends that the G grant in part and deny in part Defendants Cobb
County School District and Chris Ragsdal&ollectively, “Defendants”) Motion
to Dismiss Plaintiff's First Amended Compia[14] (“Motion to Dismiss”). Also
before the Court are DefentaCobb County School District’'s Objections to the

Magistrate’s Non-Final R&R [22] (“Objections™).
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l. BACKGROUND

A.  Facts

In 1998, Plaintiff began working for Cobb County School District (“CCSD”)
as a teacher at Vaughan Elementary Schfitst Amended Complaint [11] § 11).
In 2004, Plaintiff became Assistant Admstrator of Bullard Elementary School
(“Bullard”). (Id. § 12). Two years later, in 2006, Plaintiff became Assistant
Principal of Bullard. (I1df 13). During the 2014-15 school year, Plaintiff and
several other teachers implementethim classrooms breathing and stretching
exercises based on ydgmd meditatiohin an effort to reduce stress and

encourage relaxation among Bullartéachers and students. (1d16). Plaintiff

! The parties have not objected to thets set out in the Non-Final R&R, and

finding no plain error, the Court adopt&th. For purposes of this Order, the
Court takes the well-pleaded facts set fantthe Amended Complaint as true. See
Chudasama v. Mazda Motor Carp23 F.3d 1353, 1367 (11@ir. 1997); Duke v.
Cleveland5 F.3d 1399, 1402 (11@ir. 1993) (“We must take the complaint’s
allegations as true and read them inlitjet most favorable to the plaintiffs.”)
(citation omitted).

2 Yoga is defined as “a Hindu spiritualchascetic discipline, a part of which,
including breath control, simple meditan, and the adoption of specific bodily
postures, is widely practicedrfbealth and relaxation.” Yogd@he New Oxford
Am. Dictionary(2001 ed.).

3 Meditation refers to the action ofitking deeply or focusing one’s mind
for a period of time.Meditate, MeditationThe New Oxford Am. Dictiona(2001
ed.).




did not consider the techniques to be religious or based in religiorf] X16).
Plaintiff is a practicing Christian._(1d]. 15).

The mindfulness practices consistedemthniques used to promote general
well-being, facilitate ducation, and reduce disruptive behaviors. {Id8). With
teacher input, Plaintiff and others also dated a faculty room with soft lighting,
fountains, and peaceful music, and dedigaa a place where faculty could relax
in a quiet environment: where theguid “take a few deep breaths, color
mandala$,or play with kinetic sand.” (Idf 20). In July 2015, Plaintiff became a
licensed reiki practitionérmnd opened a side busineffeiing reiki services to the
public. (1d.fY 25-26). She alleges she dat perform reiki or promote her
practice at the school. (1§ 25-26). The mindfuliss program was similar to
programs introduced elseete in CCSD, including thBepartment of Physical

Education and the countpgnseling department. (1§.22).

4 Traditionally, a mandala is defides “a Hindu or Buddhist graphic

symbol of the universe,” specifically, “arcie enclosing a square with a deity on
each side.” Mandal®erriam-Webster’s Collegiate DictionaijtOth ed. 1993).

It is also more generally defined asdi@aphic and often sybolic pattern usually

in the form of a circle divided into foseparate sections or bearing a multiple
projection of an image.”_Id.

> Reiki is “a healing technique based on the principle that the therapist can
channel energy into the patient by meantath, to activate the natural healing
processes of the patient’s body andaesphysical and emotional well-being.”
Reiki, The New Oxford Am. Dictiona(2001 ed.). The literal Japanese translation
Is “universal life energy.”_1d.



In February 2016, Bullard sent awsdetter to parents stating that

mindfulness practices included “piping sitithrough the hallways,” “decorating
and painting,” “yoga sequencesgiid “mindful quiet time.” (1df 19). After
implementing the mindfulness practicesJIBud documented a thirty-three-percent
decrease in disruptive behaviors antiqyoviolations for the period spanning
November 2, 2015, through March 4, 2016. {If1.23-24). During the 2015-16
school year, some parents who attendadah with Defendant Ragsdale and the
Chair of CCSD’s board, Randy Scamihomade religion-baskcomplaints to
Ragsdale about Plaintiff's use of mindfulness practices at Bullardy 2d).
Ragsdale expressed his support for themaints and advised the parents that
such information “helps tremendously.” (Ki28).

On February 29, 2016, CCSD reamivan anonymous letter complaining
about the use of mindfulness practices. {I@9). Five members of the CCSD

board also received the anonymous letter. I29). CCSD then received emails

from parents stating that Plaintiff was a Buddhishd was attempting to

® Buddhism is a widespread Asian redig dating to the fifth century, B.C.

Buddhism,The New Oxford Am. Dictiona(g001 ed.). It “has no creator god and
gives a central role to éhdoctrine of karma.”_1d:The ‘four noble truths’ of
Buddhism state that all existence is sufferihgt the cause of suffering is desire,
that freedom from suffering is nirvanaydathat this is attained through the
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indoctrinate their children with Buddhism. (Kl130). Plaintiff was also allegedly
falsely accused of leading chants in the hallways, placing stones on children in an
effort to “heal” them, forcing childreto color mandalas gen for Buddha, and
requiring children to bow to her in hallways. (1d31). Plaintiff was further

accused of attempting to indoctrinataldren into Buddhism by reading the book
“Peaceful Piggy Meditation,” which was writtdy a Jewish author and apparently
does not espouse any particular religiou, merely describes the practice of
meditation. (I1df 33).

Plaintiff denied the allegations, a@LCSD’s investigations failed to
substantiate them._(16.32). On March 16, 2016,\a&al parents held a prayer
rally on the grounds of Bullard “for Jesto rid the school of Buddhism.” (I§.

34). The next day, two women stood outdtdi@ntiff's office with their hands on

her windows, praying._(Id] 34). Community members posted selectively chosen
and out-of-context passages from Plaintiffeysonal business website in an effort
to attack her “evil practices,” forcirfter to take the wepage down. _(1df 35).
Defendants became aware that the contsyattracted national attention from the

media, including The Washington Postd. 7 36).

‘eightfold’ path of ethical conduct, wilom, and mental discipline (including
meditation).” _Id.



Several members of CCSD’s adnsitnation initially voiced support for
Plaintiff and assured her that the sitoatwas “not her faultand that she would
not be moved. _(1d] 37). On March 17, 2016, tpencipal of Bullard, Patrice
Moore, held a meeting—open to all paerto explain mindfulness and to answer
guestions. (Id] 38). Sometime after the mawfj an attendee sent emails to
CCSD, Ragsdale, and CCSD’s humaroweses department in which he
summarized his concerns and stated tie could not see how the school
community could heal if Plaintiff werallowed to stay in her job._(14.39).
During the same period of time, the CCB&ard, including Ragsdale, received
numerous emails of support from pasgrieachers, a school psychologist,
speech-language pathologists, and spediata&tors, praising Plaintiff, her work,
and the practices of mindfulness andy@g showing positive results with
students. _(1d] 40).

In March 2016, CCSD halteall mindfulness practices at Bullard and issued
a statement to that effect. (§l44). The statement did n&tate that the practices
were in fact secular or defend Plafihagainst the false accusations. (J45).
Fearing for her job, Plaintiff asked certamembers of CCSD district leadership to
support her in defending herséibm the false allegations. (1§.46). She also

stated to at least two mmbers of the district leadship—John Adams and Grant
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Rivera—that she was being discrimircheggainst based on community members’
beliefs about her religion._(Id.

On March 24, 2016, Ragsdale and CCSiward voted to move Plaintiff to
another school, Mableton Elementary, sixtegles further fromher home. (1d{q
47-48). The transfer added an htwPlaintiff's daily commute. _(1df 49).
Mableton Elementary is also allegedljoaver-performing schoahnd offers fewer
academics, sports, and extra-curricaetivities than Bullard Elementary. (Ifi.
49).

B. Procedural History

On April 18, 2017, Plaintiff filed her Original Complaint. ([1]). On
May 11, 2017, Defendants filed their Initial Motion to Dismis©n
May 25, 2017, Plaintiff filed her Amended @plaint ([11]). In it, Plaintiff asserts
claims against CCSD pursuant to Tid of the Civil Rights Act of 1964

(“Title VII"), as amended42 U.S.C. § 2000e et sefpr “reverse religious

! The Non-Final R&R recommendssdiissing as moot the also-pending

Motion to Dismiss Plaintiff's Complair{®] (“Initial Motion to Dismiss”) filed on
May 11, 2017. The Magistrate Judgeriduhat Plaintiff properly amended her
complaint after the Initial Motion to Disiss was filed, and that because the Initial
Motion to Dismiss seeks to dismiss a sgpeed pleading it must be denied as
moot. Defendants concede this poimigl @o party has filed objections regarding
this recommendation. ([14.1] at 1, n.Binding no plain error, the Court adopts
the Magistrate Judge’s recommendatiodigmiss as moot the Initial Motion to
Dismiss.



discrimination,” (Count 1), and retaliation, ¢Gnt I). Plaintiff also asserts claims
against CCSD and Ragsdale under the FreediSe and Establishment Clauses of
the First Amendment of the United &atConstitution, as enforced through
42 U.S.C. § 1983, (Count Ill and IV,gpectively). ([11] 11 1, 51-78).
On June 8, 2017, Defendants fitbeir second Motion to Dismiss pursuant

to Rule 12(b)(6) of the Federal Rules@f/il Procedure. Defendants argue (1)
Plaintiff’s religious discrimination clan fails because Title VII does not permit
claims based on a “perceived” protecteds]q2) Plaintiff's retaliation claim fails
because it does not allege or opposeraployment practice made unlawful by
Title VII, and thus it cannatonstitute the type of protected activity necessary to
support a retaliation claim; (3) PlaintéfFree Exercise claim fails because her
activities—exercise and breathing techniquase-not religious in nature, and thus
Plaintiff cannot state a claim that Defendaimmterfered with her right to exercise
the religion of her choice; and (4) Plaifis EstablishmenClause claim fails
because she does not “identify any actiopolicy of Defendants which interfered
with her religion.” ([14.1] at 2-4).

On December 6, 2017, the Magistratelde issued his Non-Final R&R. The
Magistrate Judge first concluded thaaiRtiff's Title VII “reverse religious

discrimination” claim is sufficiently pled because (1) recently decided persuasive
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authority indicates that an employer’'s metir intent to discriminate implicates
Title VII liability even if Plaintiff isasserting her claim as a member of a
“perceived” protected class and (2) Ptdfrhas pled facts sufficient to support
discrimination based on non-conforming rebigs beliefs because she states that
she was subject to an adverse employraenbn as the result of “false allegations
that she held ‘unacceptable’ religidosliefs, including Buddisim, and because her
Yoga and Reiki practices were consideodfénsive to the religious faiths of
CCSD board members, including Defendant Ragsd4J20] at 18-30). The
Magistrate Judge further found Plaintiffataliation claim should survive because
Plaintiff in fact alleges that she maa@equest for support from CCSD district
leadership in the face of community mesmdi threats regarding her job. (k.
34).

The Magistrate Judge also found thaiftiff failed to sufficiently plead her
Free Exercise Clause claim because thetipescat issue, by Plaintiff's admission,
did not constitute religious activity or reflect her sincerely held religious beliefs.
(Id. a 41). The Magistrate Judge found thatcould not grant Defendants’ Motion
to Dismiss with respect to Plaintif’Establishment Clause claim because
Defendants failed to advance sufficiergamnents or authority explaining why the

claim is not properly pled._(Iét 43-44). With regard to liability, the Magistrate
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Judge found that Plaintiff's allegationskéa as true and coinged in the light
most favorable to her, are sufficient tatsta plausible allegation that the majority
of the CCSD board voted to transfer based on perceptions that she did not
conform to the community’s Christian valst The Magistrate Judge found finally
that Plaintiff failed to meet her burdémshow that Ragsdale was not entitled to
gualified immunity, and thus recommend#idmissing him from the action. ([20]
at 54).

On December 20, 2017, Defendant CCig&x its Objections to the Non-
Final R&R. CCSD first argues thattleé VII “does not by its plain language
protect against perceived discrimination,” thatirts in this District have held that
a plaintiff cannot bring a “perceived’adaim under Title VII, and that, since
“[t]his Court is not a legislature,” thedDrt should reject the Magistrate Judge’s
recommendation “improper[ly] expanfd] [] Title VIl beyond any current
binding authority.” ([22] at 2-22). C&D next argues the Magistrate Judge
wrongly concluded that Plaintiff in fact engaged in protected activity—thus
sufficiently pleading a retaliain claim. ([22] at 5-7).CCSD states that Title VII
protects against employees “opposinglawful employment practices, and that,
here, Plaintiff's request to be defendediagt community members’ complaints is

not opposition to an unlawful employment practice. )(ld.
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CCSD further argues that becauséabBbshment Clause cases are not
decided by bright-line rules, but on a case-by-case basis, “it is not surprising that
Defendants were unable to locate any casectly on point with the facts at hand.”
([22] at 8). CCSD argues that, even i&intiff alleged facts sufficient to make out
an Establishment Clause cataishe has failed to shawunicipal liability. That is,
Plaintiff has “failed to allege facts to suggest that any Board Member (much less a
majority of the members) acted on anytled community member’s complaints or
that a majority of the BodrMembers otherwise acted in a manner that violated the
Establishment Clause.” (ldt 11). CCSD does not otherwise object to the Non-
Final R&R.

[1. LEGAL STANDARDS

A. Review of a Magistrate JudgeReport and Recommendation

After conducting a careful and comfdeeview of the findings and
recommendations, a district judge magem, reject, or modify a magistrate
judge’s report and recommendatia®8 U.S.C. § 636(b)(1); Williams

v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A district judge

“shall make ale novodetermination of those portions of the report or specified
proposed findings or recommenadats to which objection is made.”

28 U.S.C. 8 636(b)(1); see aldeffrey S. by Ernest S $tate Bd. of Educ. Of
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State of Gg.896 F.2d 507, 512, 513 (hi€Cir. 1990).

B. Standard on a Motion to Dismiss

On a motion to dismiss pursuant tol&@2(b)(6) of thé-ederal Rules of
Civil Procedure, the Court must “assuthat the factual allegations in the
complaint are true and give the pl#if] the benefit of reasonable factual

inferences.”_Wooten v. Quicken Loans, |626 F.3d 1187, 1196 (11th Cir.

2010). Although reasonable infereneee made in the plaintiff's favor,

“unwarranted deductions of fact’ are notaitted as true.” Adana v. Del Monte

Fresh Produce, N.A416 F.3d 1242, 1248 (11th C2005) (quoting S. Fla. Water

Mgmt. Dist. v. Montalvg 84 F.3d 402, 408 n.10 (11th Cir. 1996)). Similarly, the

Court is not required to accept conclusdiggations and legal conclusions as true.

SeeAm. Dental Ass’n v. Cigna Corp605 F.3d 1283, 1290 (11th Cir. 2010)

(construing Ashcroft v. Igbab56 U.S. 662 (2009); Bell Atl. Corp. v. Twombly

550 U.S. 544 (2007)).

“To survive a motion to dismiss, a colamt must contain sufficient factual
matter, accepted as true, to ‘state a clkamelief that is plausible on its face.”
Igbal, 556 U.S. at 678 (quoting Twombly50 U.S. at 570). Mere “labels and
conclusions” are insufficient. TwomhI$50 U.S. at 555. “A claim has facial

plausibility when the plaintiff pleads faciusontent that allows the court to draw
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the reasonable inference that the defendxalmble for the misconduct alleged.”
Igbal, 556 U.S. at 678 (citing TwomhIl$50 U.S. at 556). This requires more than
the “mere possibility omisconduct.”_Am. Dentalb05 F.3d at 1290 (quoting

Igbal, 556 U.S. at 679). The well-pled alléigas must “nudge([] their claims
across the line from conceba to plausible.”_Idat 1289 (quoting TwombJy650
U.S. at 570).

1.  DISCUSSION

A. Sections of the R&R to Which a Party Objects

The Court conducts@e novareview of those portions of the Non-Final
R&R to which CCSD objects. 28 U.S.C686(b)(1). CCSD argues that the Non-
Final R&R incorrectly concluded (1) &htiff is permitted to bring an “as
perceived” discrimination claim under Titdl; (2) Plaintiff sufficiently pled a
retaliation claim, including that she emygal in protected activity; (3) Defendants
failed to provide sufficient argumeat authority challenging Plaintiff's
Establishment Clause claim; and (4aiRtiff sufficiently alleged municipal
liability. The Court addressesamnof these claims in turn.

1. Title VII Claims

Title VII makes it unlawful for an empl@y “to fail or refuse to hire or to

discharge any individual, or otherwisediscriminate against any individual with
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respect to h[er] compensation, termsnditions, or privileges of employment,
because of such individual’s race, color, religion, sex, or national origin.”
42 U.S.C. § 2000e-2(a)(1). Titldl also makes it unlawful for an employer to
retaliate against an employee becausg’[§lhe has opposedcy practice made an
unlawful employment practice by [Title VIf]or (2) “[s]he has made a charge,
testified, assisted, or participated in any manner in an investigation, proceeding, or
hearing under [Title VII].” 42 U.S.C. § 2000e-3(a).

To state a claim under TitMll, a plaintiff must prove that the defendant

acted with discriminator inté. Hawkins v. Ceco Corp883 F.2d 977, 980-81

(11th Cir. 1989); Bernstein. Ga. Dep’t of EAu¢.970 F. Supp. 2d 1340, 1355

(N.D. Ga. 2013). A plaintiff can supportiaaim with director circumstantial

evidence._Dixon v. The Hallmark Cp627 F.3d 849, 854 (11th Cir. 2010);

EEOC v. Joe’s Stone Crabs, In296 F.3d 1265, 1272 (11Ghr. 2002).

a) Reverse Religious Discrimination

In Count | of the Amended Complaiftlaintiff asserts a claim for “reverse”
religious discrimination. ([1] 11 51-59). She states that she suffered an adverse
employment action in the form of a transfer to a different and lower-performing
school sixteen miles further away fronr l@me and that this treatment was the

direct result of “false allegations thstte held ‘unacceptable’ religious beliefs,
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including Buddhism, and because hemggand Reiki practices [sic] were
considered offensive to the religiofasths of CCSD boardhembers, including
Defendant Ragsdale.” (1§1153-54).

The Magistrate Judge found that Plditgiallegations are sufficient to plead
a claim of “reverse” religious discriminat under Title VII, stAng that, “[w]hile
there is no controlling precedent direatlly point, the Court is persuaded by
Plaintiff's proffered authority and other red¢arases.” ([20] at 18). In making this
finding, the Magistrate Judge first ralien the following statement from Jones v.

UPS Ground Freigh683 F.3d 1283, 1299-1300 (1Xir. 2012): “[A] harasser’s

use of epithets associated with a differethinic or racial minoritghan the plaintiff
will not necessarily shield an enagler from liability for a hostile work
environment.” 1d1299-1300. The Eleventh Circuit in Jorsso referenced the
EEOC Compliance Manual, which states:

Title VII's prohibition of race digamination generally encompasses:

. . . Employment discrimination agait an individual based on a belief
that the individual is anember of a particulaacial group, regardless
of how the individual identifies hinedf. Discrimination against an
individual based on a perception of lnr her race violates Title VI
even if that perception is wrong.

EEOC Compliance Manugl 15—I1 (2006); see alstones v. UPS Ground Freight

683 F.3d 1283, 1300, n.421th Cir. 2012).
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TheJonescase is unpersuasive as appliethesfacts of this case. Jones
involved a workplace harassment claim agsirom alleged racial discrimination.
Although it involved a misconceived “racislur” based on the plaintiff's dark
complexion, Jonealso involved a number of othmstances of harassment linked
directly to the plaintiff's African-Amean descent, including the alleged placing
of bananas around the workplace and pldiatdolleagues wearing of Confederate
apparel._Jone$83 F.3d at 1300-01. The court in Joak® held that the
misconceived “racial slur” would not[bly itself, . . . constitutehe sort of
harassment that is actionable under the statute at (t300. Finally, contrary to
the EEOC Manual’'s section on ratiee Manual’s section on religious
discrimination lacks any of the language quoted in the Jd@&sion regarding
discrimination based on perceptions. &&®C Compliance Maual § 12 (2006).
The facts in Jonesere that the plaintiff suffered alleged, intentional racial
discrimination by his employer. Here, Pl@iihdoes not allege that Defendants, as
opposed to some parent, believed that Plaintiff was Buddhist or that Plaintiff's
meditation methods were based amBhism, or any other religion.

The Magistrate Judge also relied E.E.O.C. v. Abercrombie & Fitch

Stores, InG.135 S. Ct. 2028, 2030-31 (2015), for the proposition that

“8§ 2000e-2(a)(1) prohibits certamotivesregardless of the state of the actor’'s
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knowledge.” The Abercrombiease, however, does not apply here because it

concerned a claim for reasonable anomodation and because the aggrieved
individual did, in fact, hold the religiouselief the defendant found objectionable
and was the claimed motive for discrimimati ([20] at 33-34). Here, there is no
evidence that Plaintiff was discriminatadainst based on heliggon. Defendants
did not perceive Plaintiff was a memldran actual or perceived protected
religious class of Buddhists. Finalljye Magistrate Judge, relying on Joaesl

Abercrombie chose to set aside the one decision from this District, albeit

unpublished, directly on point._(ldt 18-2). The Opinion and Order, issued by
Judge Thrash, adopting Magistrate JuGgerilyn G. Brill's Non-Final Report and
Recommendation, states, in relevant part:

The undersigned finds that Plaintiff cannot state a claim for
discrimination based on his percaiv&ce, ethnicity, and/or national
origin, and summary judgment shddde granted on those claims.
Title VII does not explicitly protect persons who gexceivedo
belong to a protected clasSee42 U.S.C. § 2000e-Butler v.
Potter,345 F.Supp. 2d 844, 850 (E.Dnire2004) (“Title VIl protects
those persons that belong to a protected ctas=l2 U.S.C. § 2000e-
2(a)(1), and says nothing abqurbtection of persons who are
perceived to belong to a protectedsd.”). Additionally, Plaintiff has
not cited any controlling authoyitwhich would permit a claim for
perceived race or national origiiscrimination, and this Court is
unaware of any such precedeAiccord Butler,345 F.Supp.2d at 850.

Uddin v. Universal Avionics Sys. CorgNo. 1:05-CV-1115-TWT, 2006 WL

1835291, at *6 (N.D. Galune 30, 2006).



The Court cannot conclude that Jone#&\bercrombietaken separately or

together, warrant the conclusion that Pi#immay now bring, in contradiction to
the plain language of Title\/and the reasoning in Uddian “as perceived”
religious discrimination claim under TitMll. Indeed, the Amended Complaint
does not allege that any feadant believed Plaintiff wveaBuddhist or was seeking
to practice or promote Buddhism, or tisae was dismissed based on her religion,
which in this case is alleged to be Chas. The Court declines to import, as
Plaintiff requests, an interpretation of €iWIl that is not supported by Title VII's

plain language. The Court is “not giglature.” ([22] at 4)._See, e.ghockley v.

Commissioner of IRS686 F.3d 1228, 1235 (11th Cir. 2012) (“Unless the statute is
ambiguous, [a court’s inquirydegins and ends with the statute’s plain language.”).
The Court sustains CCSD’s Objectionsdaleclines to adopt the Magistrate
Judge’s findings and recommendation thatTitle VIl “as perceived” religious

discrimination claim asserted hesenot required to be dismissed.

8 The theory of Plaintiff's Title VII “reverse” discrimination/perceived belief

claim is innovative, but unprecedentedlaontorts existing authority and the
language of Title VII itself.Plaintiff appears to rely oan aberration of a “cat’s
paw” theory—arguing that an employehavrmakes an employment decision could
have imputed to it the beliefs and meisvof third-parties external to the
organization. Assuming such a theoould ever be justified, it does not apply
here where Plaintiff does not alletiat Defendants believed Plaintiff was
Buddhist, or that the wellness progranmsviBuddhist-based—all of which Plaintiff
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The Court finds that a plaintiff may npursue an “as perceived” claim for
religious discrimination undeTitle VII, and similary finds unpersuasive the
Magistrate Judge’s findings and reconmdation regarding Plaintiff's claim for
failure to conform to a particular religiorf[20] at 18-30). Neher the Magistrate
Judge in his Non-Final R&R, nor tiparties, cite any controlling precedent
supporting that a failure to conforchaim based on a perceived religion is
enforceable in this Circuit. The Magigealudge relies on a few cases from other

district courts in this Circuit and otheircuits to support his conclusion that

alleges she denied to Defendants and the public generally. Indeed, Plaintiff's
complaint is that “CCSD Birict Leadership” failed “to support her in defending
against the false allegations agaimst, and stated that she was being
discriminated against based on commumimbers’ beliefs about her religion.”
([11] 1 46). She alleges further threr transfer was a “humiliating and public
demonstration of the District’s lack stipport of Ms. Cole, j&] it made clear to
the community that religious activities will adlowed as long as they are part of
the ‘accepted’ religion of Christianigs understood and practiced by members of
the CCSD Board of Educati@nd Defendant Ragsdale.” (Ki50). To the extent
Plaintiff alleges complaints about thwellness program wemade, Plaintiff

alleges “[ijnvestigations b€ CSD failed to substantiateese allegations, which
Plaintiff strenuously denied.” ([11]3R). The Amended Complaint is simply
devoid of a plausible claim that Defendadtscriminated against her based on her
religion or a “perception” that her befsawere BuddhistThere are no factual
allegations in Plaintiff's Amended @wlaint showing that Defendants even
considered Plaintiff's wellness prograntigeous in nature, or that it favored
Christian or any other faith-based programgs school. There is no allegation in
the Amended Complaint that Plaintiffsansfer had anything to do with her
religious beliefs. Indeed, Plaintiff was amowed Christian whdeclined to allege
Defendants acted to discriminagainst her based on her faith.
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Plaintiff may pursue a failure to conforctaim based on her perceived religion.

See, e.gVenters v. City of Delphil23 F.3d 956 (7t€ir. 1997);_Shapolia v. Los

Alamos Nat'l Lab, 992 F.2d 1033, 1036 (10@ir. 1993); Burrows v. Coll. of

Cent. Fla. No. 5:14-cv-197-0Oc-30PRL, 2014 WA224533, at *2 (M.D. Fla. Dec.

17, 2014); Panchoosingh v. Gemmbor Staffing Servs., IncNo. 07-80818-CI1V,

2009 WL 961148, at *6 (S.D. Fla. Apr. 3009). These cases are not controlling
or otherwise persuasive. There are negald facts that any Defendant believed
Plaintiff was a Buddhist. The Court declines tadapt the Magistrate Judge’s
findings and recommendation that Plain&iffserts a viable reverse discrimination
or perceived religious beliefs claim undetle VIl and the Objection based on this
finding is sustained.
b) Retaliation

Plaintiff also alleges that Defendanétaliated against her in violation of

Title VII when they “[d]edin[ed] to provide institutional support to Plaintiff

against wild and baseless accusatimasle by a small group of parents who

’ Even if our Circuit recognizedfailure to conform claim based on a

perceived religion, the Courbncludes it does not, that claim is not asserted in this
action. Plaintiff here does not allegiee was discriminated against for holding
religious beliefs different from those of her supervisor. Plaintiff admits, like her
supervisor and the chair of CCSD’s boagide is a practicing Christian, and that

the practices she was implementing at hem&r school were not based in religion
and were not religious([11] 11 15, 27).
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believed mindfulness and yogameen contradiction to their Christian beliefs” and
“[d]isciplin[ed] Plaintiff by transferringher to a lower rated school further from
her home without cause after she attempoedefend the mindfulness program.”
([11] 19 60-64). Based on the Court’dding that a “perceived as” religious
discrimination claim is not actionable umd@tle VIl and that Plaintiff does not
state a plausible reverse discrimination claim, discussed in Section 1ll(1)(a), above,
the Court concludes Plaintiff’'s claimrfoetaliation under Titl&/1l based on her
perceived religion orleeged reverse discrimation also fails.

Even if Plaintiff were allowed tproceed on her retaliation claim based on
her perceived religion, the @d, contrary to the Magisite Judge’s findings and
recommendation, does not believe Pléirias alleged facts sufficient to state a
claim for retaliatiorunder Title VII. “Title VII prohibits an employer from
retaliating against an employee ‘becalibe employee] has opposed any practice
made an unlawful employment practice,.or because [s]h@as made a charge,
testified, assisted, or participated in any manner in an investigation, proceeding, or

hearing under this subchapteiMcCann v. Tillman526 F.3d 1370, 1375 (11th

Cir.2008); 42 U.S.C. 8§ 2000e-3(a). “A prima facie case of retaliation under Title
VII requires the plaintiff to show that: (1) she engaged in an activity protected

under Title VII; (2) she suffered an adverse employmaetion; and (3) there was
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a casual connection between the proteatdivity and the adverse employment

action.” Crawford v. Carroll529 F.3d 961, 970 (11@ir. 2008). Title VIl does
not limit protection to individuals who fillormal complaints, but extends it to

those “who informally voice complaints toetin superiors.”_Rollins v. State of Fla.

Dep't of Law Enf't 868 F.2d 397, 400 (11€ir. 1989).

“Where a plaintiff is engaged protected conduct pursuant to the
‘opposition clause,’ a plaintiff need nptove that the underlying discriminatory
conduct that she opposed watuatly unlawful, but rather must show that she had
a good faith, reasonable belief that émeployer was engaged in unlawful

employment practices.” Knoit DeKalb Cty. Sch. Sys624 F. App’x 996, 997-

98 (11th Cir. 2015); see alsditle v. United Techs.Carrier Transicold Diy.103

F.3d 956, 960 (11th Cir.1997). “A plaifh must not only show that she
subjectively, in good faith, believed tHagr employer was engaged in unlawful
employment practices, but also that hdrdi@vas objectively reasonable in light

of the facts and record.”_|dA plaintiff will not satisfy the objective
reasonableness inquiry where the plaintiff fealgite any statutory or case law that

could reasonably be believed to suppoet phaintiff's claim. Dixon v. Hallmark

Cos, 627 F.3d 849, 857 (11th Cir.2010).

In her Amended Complaint, Plaintiffages that, “[flearing for her job, [she]
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asked members of CCSD District Leadgosh . to support her in defending
against the false allegations agaimst, and stated that she was being
discriminated against based on commumgmbers’ beliefs about her religion.”
Plaintiff further states that, “[o]n Meah 24, 2016, the Board and Mr. Ragsdale
capitulated to the complaining parentshtends and voted to move Ms. Cole to
another school 16 miles further from eme.” ([11] 1146-47). Although itis
unclear from Plaintif's Amended Complainitappears Plaintiff alleges that there
were two “unlawful employment pracés” that occurred in this case:

(1) Defendants failure to protect Plafhfrom community members’ “wild and
baseless accusations” and (2) Defendantsfeawf Plaintiff to another, lower-
performing school. With regard to tkmmer, the community members are not
Plaintiff’'s employer for purposes of TitMll. Thus, even if certain community
members advocated for some employmetibacPlaintiff's complaint about those
threats is not opposition to a “practicede an unlawful employment practice by
Title VII” and is not a cognizdb adverse employment action.

42 U.S.C. § 2000e-2 (“It shall be anlawful employment practice for an
employer . . . to fail or refuse to hiretordischarge any individual or otherwise to

discriminate against any individual witespect to his compensation, terms,

conditions, or privileges ad#gmployment, because of suicidividual’s race, color,
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religion, sex, or national origin; or to linsegregate, or classify his employees . . .
in any way which would deprive or tend to deprive an individual of employment
opportunities or otherwise adversely affeis status as an employee, because of
such individual’s race, color, religion,xser national origin.”). Plaintiff,
moreover, does not allegayafacts that she opposed her transfer, or otherwise
communicated with Defendanabout the transfer—either before or after it
occurred. Even construing all allegationgavor of Plaintiff, Plaintiff fails to
allege facts sufficient to show that stregaged in any protected activity—that is,
that she “opposed” an unlawful employmendctice as defined by Title VII.
Defendants’ Objection is sustained as to the Non-Final R&R’s finding that
Plaintiff pled facts sufficient to state a ctafor retaliation undefitle VII. On its
de novareview, the Court finds that Plaifftis not permitted to proceed with a
retaliation claim under the guise of a “perceived” religion or reverse
discrimination, and that, even if she weske did not sufficiently plead retaliation.
Plaintiff's claim is therefore dismissed.

2. Establishment Clause Claim

In Count IV, Plaintiff deges Defendants violatéde Establishment Clause
of the First Amendment by failing to remaneutral and by adopting the religious

perspective of a particular group ofreats who complained about Plaintiff's
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implementation of mindfulness practices11] 11 50, 74). Plaintiff further alleges
that Defendants violated the Establishment Clause by allowing Christian practices
to take place on school grounds, “includeducators’ use of CCSD computers to
spread certain ‘acceptable’ Christidevotional materials, while not allowing
[Plaintiff] the same opportunities with regard to her secular yoga and mindfulness
program.” (1d.q1 41-43, 75). Defendants argue in their Motion to Dismiss that
Plaintiff's Establishment Clause claim fabecause Plaintiff does not identify any
CCSD policy or practice that constitutad establishment of one religion over
another. ([14.1] at 13). Bendants also assert thaaRtiff admits that her yoga-
related activities were notligious, and that it thus ‘&fies logic that any action
taken regarding these admittedly secalativities would invoke any aspect of the
First Amendment.” (Idat 13-14).

The Magistrate Judge found that “[w]hile Defendants purport to raise the
issue of the sufficiency of Plaintiff's @ading of her Establgnent Clauselaims,
they do not set forth any lelgauthority establishing thelements that must be
pleaded in order to state a plausiblerolainder the Establishme€lause,” “[n]or

do they otherwise explain why Plaintgfallegations that overtly Christian
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practices were allowed at the schahat parents complained that Plaintiff did
not conform to their religioubeliefs, and that Plaintifkas transferred after prayer
vigils and religiously bsed complaints to CCSD employees and the CCSD
board, . . . are insufficient to statelaim under the Estéishment Clause.”
([20] at 42-43). The Magistrate Judgencluded that it would not servedesfacto
counsel and make arguments on Defenddmghkalf, and that, by “simply rais[ing]
an issue without providing supportinggament or authority,” the issue was not
“properly before the Court.”_(Icat 43). For these reasons, the Magistrate Judge
recommended denying Defendants’ Motion to Dismiss.

Defendants object to the Magistradiadge’s recommendation on the grounds

that they “pointed out that there is no case law supporting Plaintiff's contention

10 The Amended Complaint does not suppbat “overtly Christian practices

were allowed at the school([20] at 43). The Ameded Complaint only alleges

that the school did not stop soneators from using CCSD computers “to

spread certain ‘acceptable’ Christidevotional materials, while not allowing
[Plaintiff] the same opportunities with regard to her secular yoga and mindfulness
program.” ([11] at 14). Rintiff does not allege any time period during which this
alleged conduct occurred whether any Defendanksiew about it or were

involved in it. The Court further notesathPlaintiff alleges she was not prohibited
from setting up a meditation room or fnamplementing her mindfulness program

in the school. The allegations here aot factually sufficient to support a

plausible claim.
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that she can state a violation of thgtablishment Clause based on any action
Defendants took with respect to what Plaintiff admits were non-religious
activities.” ([22] at 8). Dfendants further argue that, “given that Plaintiff freely
admits that her yoga and related mindfgkactivities were not religious in nature,
any action taken with respect to th@sgivities by definition had nothing to do
with religion, much less show a prefecerfor a certain relign over another as
necessary to show a violation of the Establishment Clause.dt(&19).

Upon further review of Defendantslotion to Dismiss, and Plaintiff's
Amended Complaint, the Court agrees it Magistrate Judge that this issue is
not properly before the Court. Daeftants do not submit amggal authority and
only one paragraph of argument to supploeir Motion. The Court cannot, on this
basis alone, evaluate whether Plairtidfs or has not adequately pled her
Establishment Clause claim and assunthegfacts alleged are true, the Court
concludes a plausible Establishment Clams been alleged|beit barely. The
Court overrules CCSD’s Objections omstissue, and denies the Motion to
Dismiss on Plaintiff's Establishment Clause claim.

3. Official Capacity Claims

Defendants alternatively argue that evdlaintiff staes claims for a

violation of her First Amendment rights @ounts Il and IV, tlke claims still fail as
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a matter of law because Plaintiff has atiéged a basis for assigning liability to
CCSD or Ragsdale in his offadicapacity. ([14.1] at 147). “A municipality may
not be held liable for the torts of its employees oespondeat superiaheory.”

Lewis v. City of Union City 877 F.3d 1000, 1020 (11th Cir. 2017) (citing Monell

v. Dep’t of Soc. Serv. of City of New York36 U.S. 658 (1978). “Instead,

municipalities may only be held liablerfthe execution of a governmental policy
or custom.”_Id(internal quotations omitted)l'he Supreme Court has clarified
that “municipal liability may be imposed for a single decision by municipal

policymakeraunder appropriate circumstance®é&émbaur v. City of Cincinafti

475 U.S. 469, 470 (1986); see aMorro v. City of Birmingham117 F.3d 508,

514 (11th Cir. 1997). “In addition toeatifying conduct attributable to the
municipality, a plaintiff alleging munipil liability under § 1983 must show that
‘the municipal action was kan with the requisite degree of culpability, i.e., that
the municipal action was takevith deliberate indifference to its known or obvious

consequences.” Doe v. Sdid. of Broward Cty., Fla604 F.3d 1248, 1263

(11th Cir. 2010). Generally, liability atthes in those instances in which the
discriminatory motive is shared by a majpof the members making the decision.

Mason v. Village of El Portak40 F.3d 1337, 1339 {th Cir. 2001).
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Here, Plaintiff conclusorily allegabkat the “Board and Mr. Ragsdale
capitulated to the complaining parents’ demands and voted to move [Plaintiff] to
another school.” ([11] 1 47)The Magistrate Judge founcati[wi]hile it is true
that Plaintiff has not ple[d] facts specitio the intent of each individual board
member, she has assertedrfaare than mere labelsid conclusions or formulaic
recitation of the elements of a causadtion and has ple[dhcts showing that
Defendants were at least aware @& thligious nature of the community
complaints.” ([20] at 45). The Magiste Judge cited the following allegations
from Plaintiff's Amended Complairtdb support his finding:

[T]hat parents who attended church with Ragsdale and the Chair of

CCSD’s board made religiously baseomplaints, that a letter about

the complaints went to five mermats of the CCSD board, that CCSD

was “inundated” with embs stating that Plaintiff was a Buddhist, that

parents held a prayer rally on gams, that the controversy attracted

national media attention, than@ember of the community emailed

Ragsdale and the CCSD human resources department summarizing

the concerns and calling for Plaififjob, and that CCSD halted the

mindfulness practice and the board sfanred Plaintiff despite results
showing that the mindfulness pti@e she championed dramatically
decreased disruptive behawand policy violations.
([20] at 46). The Magistrate Judge cluted that “these pleadings are sufficient
to state a plausible allegation that the majaf the CCSD Board voted to transfer

Plaintiff based on perceptions that she did not conform to the community’s

Christian values.” ([20] at 47).
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CCSD argues that the Magistratelde wrongly concluded that the Board'’s
“aware[ness]”’ that communitmembers made complairfequate[s] to a plausible
showing that the Board [] actédsed on those complaints.” (&t.10). CCSD
argues that, instead, Plaintiff stuplead facts sufficient ®how that “a majority of
the Board Members weraotivated by an impermissible reason.” @l11); see

alsoPopham v. Cobb County School Di$to. 1:10-CV-2174-TWT, 2013 WL

4028893, at *5-6 (N.D. Ga. Aug. 7, 2013)he Court finds that, while CCSD may
be correct that Plaintiff ultimately mudti@wv that a majorityf the Board members
were motivated by an impermissible reagbe, Court agreesithn the Magistrate
Judge that the facts alleged in Ptdfts Amended Complaint are minimally
sufficient, at this stage of the proceaglito plead municipal liability. CCSD’s
Objection on this basis is overruled, atsdMotion to Dismiss on this basis is
denied.

4. Sections of the R&R to which No Party Objects

No party submitted objections to tremainder of the Non-Final R&R. The
Court thus conducts a plairrer review of the remainde&f the Magistrate Judge’s
findings and recommendations. Say, 714 F.2d at 1095. The first claim the

Court reviews for plain error is Plaintiffallegation that Defendants violated the

Free Exercise Clause of the U.S. Qdason “[b]y punishing [her] for not
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conforming to an accepted predominaansiard of religious belief and practice”
and “[b]y transferring [her] due to ¢hperception that she was ‘Buddhist’ and
allegedly engaging in ‘Buddhigtractices.” ([11] 1 67-68 The Eleventh Circuit
has held that “[t]o plead a valid free exeram&im, [the plaintif] must allege that
the government has impermislsi burdened one of [her] ‘sincerely held religious

beliefs.” Watts v. Fla. Int'l Univ, 495 F.3d 1289, 1294 (11th Cir. 2007 (quoting

Frazee v. lll. Dep’'t of Emp’t Sec489 U.S. 829, 834 (198 The Magistrate

Judge found that “Plaintiff confirmsetpractices at issue did not constitute
religious activity or reflect her sinceyeheld religious belits,” “she makes no
allegation that Defendanbairdened her Christian beflsg’ and “she cites no
authority plausibly suggesting that the aiton of the Free Exeise Clause of the
U.S. Constitution extends to adverse employment actions undertaken due to an
employer’s mistaken beliefs about thimployee’s religious convictions or
practices or the employee’s failuredonform to an accepted or predominant

standard of religious belief @ractice.” ([20] at 41; see al$bl1] 7 15, 17, 67-

68; [15] at 18-20). The Magistrate Judgemately recommendetthat Plaintiff's
claim under the Free Exercise Clause (Cdlinbe dismissed. ([20] at 41). The
Court agrees. Plaintiff plainly admits ttsdte is a practicing Christian, and that

she did not believe that the practices gta was teaching were “religious or based
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in religion.” ([11] 11 15, 17). Cirauprecedent dictates that Plaintiff cannot
plausibly state a claim und#re Free Exercise Clause without having a “sincerely
held religious belief” burdened. The Court finds no plain error in the Magistrate
Judge’s decision, and adopts the Magist Judge’s recommendation regarding
Plaintiff's Free Exercis€lause claim.

The second claim the Court reviefes plain error concerns whether
Defendant Ragsdalésuld be dismissed from thissz& In the Non-Final R&R,
the Magistrate Judge found that Plaintiff “failed to state facts sufficient to [assert] a
plausible claim against Ragadd in his individual capacity and [found] nothing to
suggest that dismissal of the claims @sskagainst Ragsdale in his individual
capacity at this stage of the case wdwgdpremature.” ([20] at 51). The
Magistrate Judge further held that Plaintiff did not meet her burden to show that
“qualified immunity is inappropriate for Ragsdale.” (&.54). The Magistrate
Judge found finally that, ‘Bcause a claim agsed against a supervisory employee
in his official capacity is redundantith a claim against the employer,” the
official-capacity claims against Ragsdal®uld also be removed from the case.
(Id. at 54-55).

A “decisionmaker” is someone “who has the power to make official

decisions and, thus, be hahdlividually liable.” Quinn v. Monroe Counfy330
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F.3d 1320, 1326 (11th Cir. 2003); see d#fsmnensky v. Deanl48 F. App’x 878,

879 (11th Cir. 2005). A “decisionmaker”$the power to terminate an employee,
“not merely recommend the termination.” &t.1328. Here, Plaintiff's only
allegation regarding Ragsdadendividual liability isthat “[o]n March 24, 2016,

the Board and Mr. Ragsdatapitulated to the complaining parents’ demands and
voted to move [Plaintiff] to anotherIsool 16 miles further from her home.”

([11] 1 47). The Court agre@gth the Magistrate Juddeere that this allegation
“falls far short of . . . Ragsdale ‘recomn®fing] and advocat[ing] for Plaintiff to

be transferred, much less tlin was the proximate causkthe decision.” ([20] at
51). Ragsdale simply could not have beethia instance, according to Plaintiff's
Complaint, the “decisionmaker,” asfoleed by Eleventh Circuit precedent.

It is also clear to the Court that Riaif’'s Complaint, even taking all of the
allegations as true, fails to sufficiynplead why Ragsdale is not entitled to
gualified immunity. “Qudéfied immunity offers ‘complete protection for
government officials sued in their indilual capacities as long as their conduct
violates no clearly established statytor constitutional rights of which a

reasonable person would hai®wn.” Lee v. Ferrarp284 F.3d 1188, 1193-94

(11th Cir. 2002) (quoting Thomas v. Robe@61 F.3d 1160, 1170 (11th Cir.

2011)). Arightis clearly establish@den it would be clear to a reasonable
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official that his conduct is unlawful und#ére circumstances. Bhir v. Rockdale

Cnty., 445 F.3d 1323, 1330 (11th Cir. 2006). Qualified immunity also requires
that a public official be acting within tleeope of his discretionary authority when
the alleged wrongful acts occurred. Idithe public official demonstrates that his
actions were performed pursuant to, and within the scope of, his discretionary
authority, the burden then shifts to the ptdf to demonstrate that the official is
not entitled to qualified immunity._Id.

Plaintiff first fails to assert anfacts or arguments demonstrating that
Defendant was acting withims discretionary authorityAssuming, moreover, that
Defendant was acting withinddiscretion, Plaintiff states in her Complaint that
Ragsdale violated her clearly establisbhedstitutional rights “by taking sides in a
dispute over religious dogma, . . . by mimng her for what he believed were
“Buddhist” or anti-Christian dtvities outside of the school . . . [, and] [b]ecause
[he] promoted a particular religiousawpoint by exerting influence over the Board
in order to act against [Plaintiff].” ([15] at 24-25; see dIEb] 1 47). The
Magistrate Judge found that Plaintiff peess no further argument, and no citation
to any legal precedent, explaining homwhy Ragsdale’sonduct was unlawful

under the circumstances. BasHid5 F.3d at 1330-31 & n.9. The Court agrees
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with the Magistrate Judge that “Plaffithas not met her burden to show that
qualified immunity is inappropriater Ragsdale.”([20] at 54).

Finally, “[b]ecause suits against aimcipal officer sued in his [or her]
official capacity and direct suits agaimsunicipalities are factionally equivalent,
there no longer exists a need to brafficial-capacity actions against local
government officials, because local government units can be sued directly
(provided, of course, that the pubdntity receives notice and an opportunity to

respond)._Busby v. City of Orland®31 F.2d 764, 776 (11th Cir. 1991); see also

Kentucky v. Graham473 U.S. 159, 166 (1985). Thewt thus concurs with the
Magistrate Judge’s finding that the affil capacity claimagainst Defendant
Ragsdale should be dismissed, andgtauld be dropped from the case.

The Court finds no plain error these findings and recommendations, and
Plaintiff's claims against Defendant Ragsgl both in his individual and official
capacity, are dismissed. S8y, 714 F.2d at 1095.

V. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judge Alan J. Baverman’s
Non-Final Report and Remmendation [20] i8 DOPTED AS MODIFIED.

IT ISFURTHER ORDERED that Defendant Cobb County School
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District’s Objections taghe Non-Final R&R [22] ar6USTAINED IN PART and
OVERRULED IN PART. The Objections arBUSTAINED with respect to
Plaintiff's Title VII religious discriminaton and retaliation claims. The Objections
areOVERRULED as to Plaintiff's EstablishméClause and municipal liability
claims.

IT ISFURTHER ORDERED that Defendant’s Second Motion to Dismiss
[14] is GRANTED IN PART andDENIED IN PART. Defendants’ Motion to
Dismiss iISDENIED as to Plaintiff's Establishme€Clause and municipal liability
claims. Defendant’s Motion to Dismiss@GRANTED as to Plaintiff's remaining
claims.

IT ISFURTHER ORDERED that Defendant’s Motion to Dismiss [9] is
DENIED ASMOOT.

SO ORDERED this 18th day of January, 2018.

Witk b . My

WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE
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