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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHIRN DISTRICT OF GEORGIA
ATLANTADIVISION

GEORGIA STATE CONFERENCE
OF THE NAACP, asan organization;
etal.,

1:17-cv-1427-TCB-WSD-BBM
Plaintiffs,
V.

STATE OF GEORGIA; et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Before MARTIN, Circuit didge, and DUFFEY and BATEN, District Judges.
MARTIN, Circuit Judge:

Georgia State Conference of tNRRWACP, Lavelle Lenon, Marlon Reid,
Lauretha Celeste Sims, Hata Smith, and Coley Tyson (“plaintiffs”) bring this
action alleging that Georgia’s 2015rstricting of Georgia House of
Representatives Districts 105 and 111 resulted from racial and partisan
gerrymandering that violates the Constitution and Section 2 of the Voting Rights
Act, 52 U.S.C. § 10301. Doc. 1 11 1-4, 20—2 he redistricting challenged here

Is embodied in Georgia Act No. 252015 Ga. Laws 1413 (“H.B. 566”). 1§.1.
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These plaintiffs have sued the Statésaforgia and Georgia Secretary of State
Brian Kemp (“defendants”), seeking to enjoin H.B. 566. {1, 26-27.

The plaintiffs’ complaint sets fortinree counts. Count One alleges that
H.B. 566 was enacted with a digninatory purpose, or an intent to dilute the vote,
in violation of the Fourteenth Amendmt (asserted under 42 U.S.C. § 1983) and
Section 2 of the Voting Rights Act, 52 U.S.C. § 10301.atd22. Count One is
brought against both the State and Secretary KempCadint Two alleges that
H.B. 566 constitutes racial gerrymanderingpich violates the Fourteenth and
Fifteenth Amendments. &t 24. Count Two is assed under § 1983 and against
only Secretary Kemp. IdCount Three alleges thetB. 566 creates partisan
gerrymandering in violation of the Fourteenth Amendment right to equal
protection. _Idat 25. Count Three is also brought under § 1983, and it too is
against only Secretary Kemp._Id.

The defendants have mal/& dismiss Counts Orand Three under Federal
Rules of Civil Procedure 12(b)(1) and 12(b)(®oc. 20. They ask us to dismiss
Count One against the State, becabseEleventh Amendment to the U.S.
Constitution grants sovereigmmunity to states. Do@0-1: 2. The defendants
also move to dismiss Counts One and €Hoe failure to state a claim. _ldt 2.

After careful review, we find the Staenot entitled to sovereign immunity

against the Count One claipnought under Section 2 of the Voting Rights Act.



The State is, however, entitled to sowgnammunity for the Count One claim
brought under § 1983 (asserting a viaatof the Fourteenth Amendment). We
also hold that the plaintiffs failed toegé¢ a claim upon whictelief may be granted
for Counts One and Three. Agesult, the defendants’ partial motion to dismiss is
granted without prejudice.
|. THE FACTS
We take the plaintiffs’ factual ali@tions in the complaint as true, and

construe them in the light most favorable to the plaintiffs. Hill v. WI3#d F.3d

1334, 1335 (11th Cir. 2003) (per curiani)he facts we recount here have not
therefore been subjected to the rigoiproof, but instead are taken from the
plaintiffs’ complaint.

The Georgia General Assembly maksthe legislative branch of Georgia
government, and is composed of the Seaatkéthe House of Representatives. See
Ga. Const. Art. Il 8 1. The House &fepresentatives is comprised of 180
members, each electém a single district. Dod { 28. Georgia legislative
elections are partisan and require a candittaget a majority of the vote. I1.31.

If no candidate receives a majority, then a runoff election is held between the two
candidates who got the most votes. Because non-white vateare a minority of
Georgia’s overall electorate, this systerakes it more difficult for them to elect

candidates of their choice. Id.



Plaintiffs allege a long history of discrimination against non-white voters in
Georgia, especially as to African Americans. {I1.32—-33. One way that this
discrimination has been carried out, plaintgésy, is through redistricting plans.

Id. 1 34. Racial and partisan gerrymanlg has caused the underrepresentation of
minorities in the Georgia House of Represdines, both now and in the past. 1d.
34-35. According to a 2015 survey, Georgia’s voting age population is 62.8%
white, 31.6% African-American, 4.4% Hispanic/Latino, and 2.6% Asian-
American. _Id.f 35. In contrast, the makg- of the Georgia House is 72.8%

white, 25.6% African-American, 1.1% Hispanic/Latino, and 0.6% Asian-
American. |d.J 36.

Race and party have long beegtty correlated in Georgia. 1§.37. Of
the 119 Republicans in the Georgia Ho@g2% of them are white, and none are
African-American or Asian-American. ldThere is one Hispanic/Latino
Republican in the House. Idf the 61 Democrats ime House, 75.4% of them
are African-American and 21.3% are white. Tthere is one Asian-American
Democrat and one Hispafiatino Democrat._Id.

Typically, redistricting plans are adoptedery ten years so that the districts
accord with new census data. 14.29-30. For examplithe Georgia General

Assembly adopted a new plafter the 2010 census. Kl 38—40. This plan was



finalized in February 2012 by GeorgiatA¢o. 277 (“the 2012 plan”), and it was
precleared by the United Statespaement of Justice. |9y 40-41.

Despite the 2012 plan, the Georgia GahAssembly redrew districts again
in May 2015, with H.B. 566 reflecting those changds. { 42. H.B. 566 revised
17 districts of the Georgia House of Representatives, including Districts 105 and
111. 1d.99 43, 60, 75. It was enacted laygalong party lines and adopted outside
of the normal legislative procedures. fd47-48. Some legislators criticized H.B.
566 as racial gerrymandering. fl45. Indeed, African-ierican legislators were
excluded from the process of drawing aredjotiating the redistricting in H.B. 566,
and minority residents of Georgia wetenied any opportunity for public comment
on the measure. |49 49-50. H.B. 566 redrewodse districts along racial and
party lines._IdfY 2, 4, 5. For purposes of tldsder, we accept the complaint’s
allegation that H.B. 566 redrew district lines to make certain districts safer for
white Republican incumbents. Ifilf 7-8, 10-12.

H.B. 566 changed the racial make-ufadtricts 105 and 111 in ways that
reduced the ability of African-American and other minority voters to elect

candidates of their choice. Il 51-52. Under the 2012 plan, District 105’s

1 On June 25, 2013, the Supreme Court’s decision in Shelby County v. Hif@ey.S.
_, 133 S. Ct. 2612 (2013), held that the Votingh§ Act’s preclearance coverage formula in
Section 4(b) was unconstitutional. &t.2631. The Georgia General Assembly’s May 2015
redistricting plan thereforeid not require preclearance.
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voting age population was 48.4% whi82.4% African-American, 12.6%
Hispanic/Latino, and 4.6%sian-American._Id{ 55. Under H.B. 566, the
redrawn District 105 became 52.%8hite, 30.4% African-American, 10.8%
Hispanic/Latino, and 4.2%sian-American._IdY 61. The changes to the racial

make-up of the voting age populationiktrict 105 are summarized here:

2012 plan H.B. 566 Change

White 17,712) 48.4%| 19,204 52.7% | +1,492, +4.3%

African-American | 11,841 32.4% 11,071 30.4% -770 -2.0%

Hispanic/Latino 4,612 | 12.6% 3,945 10.8% -667 -1.8%

Other 2,415 6.6% 2,229 6.1% -186 -0.5%

Total 36,580 36,449 -131

Id. at 17. The 2012 plan was in effect tbe District 105 elections in 2012 and
2014. 1d.9 54. In both elections, Joyce&tler, a white Raublican, defeated
Renita Hamilton, an African-American Denrat, by narrow margins: 554 votes in
2012 (2.7 percentage points) and 789 voteX)14 (5.6 percentage points). Id.

19 56-58. The voting patterns in thesscibns were racially polarized. If1.59.
After H.B. 566 took effect for the Distt 105 election in 2016, Ms. Chandler
defeated Donna McLeod, who is alsoAfrican-American Democrat, by just 222

votes (0.9 percentage points) in another racially divided electiof|{ I63—66.



Had the 2012 plan still been @ifect, the plaintiffs kege Ms. McLeod would have
likely defeated Ms. Chandler. 1§.67.

Under the 2012 plan, the voting age population of District 111 was 56.1%
white, 33.2% African-American, 5.6% Hispanic/Latino, and 3.3% Asian-
American. |d. 69. After H.B. 566 redrew Birict 111, it became 58.1% white,
31% African-American, 5.2% Hispanic/tiao, and 3.7% AsiaxAmerican. _Idf
77. The changes to thaaial make-up of the voting age population of District 111

are summarized here:

2012 plan H.B. 566 Change

White 21,638| 56.1%| 22,228 58.1% +590 +2.0%

African-American | 12,798, 33.2%| 11,852 31.0% -946 -2.2%

Other 4,109 | 10.7% 4,155| 10.9% +46 +0.2%

Total 38,545 38,235 -310

1d. at 20* The 2012 plan was in effect foretiDistrict 111 elections in 2012 and
2014. 1d.1 68. In the 2012 election, Bnigtrickland, a white Republican,

defeated Bill Blackmon, an African-American Decnat, by 1,477 votes (5.9

% The information in this table was taken freine complaint, and is intended to reflect
the changes resulting from H.B66. The plaintiffs’ table incluadkthe change that would have
resulted from enactment of H.B. 515, a bill introduced during the-ZIIB legislative session
that would have further redrawn District 11H.B. 515 never became law, however, so while we
understand this information is relevant to the pitig allegations of intet, it is less useful for
our purposes here. The table &#fere excludes the H.B. 515 data.
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percentage points). 1§y 70-71. In the 2014 election, Mr. Strickland defeated
Jim Nichols, a white Democrat, by 1,1@dtes (6.3 percentage points). 14. 72—

73. Both elections were racially polarized. Yd74. After H.B. 566 took effect for
the District 111 election in 2016, M8trickland defeated Darryl Payton, an
African-American Democrat, by 946 vot€s4 percentage points) in another
racially polarized election. 1d[f 79-82. Had the 2012 plan still been in effect, the
plaintiffs allege Mr. Payton may ta defeated Mr. Strickland. 1§.83.

The plaintiffs’ complaint also setait that the Georgia General Assembly
tried to enact another bill in 201khown as H.B. 515, which would have
decreased the African-American populatioistrict 111 even further. Id] 53.
H.B. 515 would have been yet anothad-census redistricting plan. Idt failed
to pass, however, largely due to backlasim African-AmericarDemocrats in the
Georgia legislature as well asgative media coverage. Ht.20, T 53.

Among the plaintiffs is the Georgiad® Conference of the NAACP, which
alleges that its members have beahjected to racial and partisan
gerrymandering. _1df 20. The other plaintiffare Ms. Lemon, Mr. Reid, Ms.
Sims, Ms. Smith, and Mr. Tyson, whaeaall registered Democratic African-
American voters residing in either District 105 or 111.§i21-25. The plaintiffs
say that because of H.B. 566, they did Im@te an equal opportunity to elect the

candidate of their choice in 2016, and thatytkvill continue to be so deprived in



the 2018 or 2020 elections. Idhey also say they wengured by the racial and
partisan based redistricting in H.B. 566. Id.

The plaintiffs have sued the State of Georgia and Georgia Secretary of State
Brian Kemp, Georgia’s chief election afér, in his official capacity. I 26-27.
Count One claims intentional vote dilution, and is brought under 8§ 1983 (alleging a
violation of the Fourteenth Amendment) and Section 2 of the Voting Rights Act.
Id. at 22. Under this claim, the plaitfisi assert there was no legitimate non-racial
reason for H.B. 566’s redistricting and tltavas done with the intent to dilute
minority voting strength. I 91-92. They allege that minority voters were on
the verge of electing a D®crat, and H.B. 566 was &cted in order to keep
Districts 105 and 111 from being competitive for Democrats{{d3-94.

Count Two is a racial gerrymandering claim brought under § 1983, alleging
a violation of the Fourteentend Fifteenth Amendments. lat 24. It is brought
against Secretary Kemp. Idkor this claim, the plaintiffs assert that race
predominated H.B. 566’s redistrieg for the purpose of minimizing minority
voter participation and influence in teorgia House of Representatives. Id.
1 96. The context of the recent electionthese districts isvidence that racial
considerations were the contrall reason for H.B. 566’s changes. 1d®7.

Count Three is a partisan gangndering claim brought under 8§ 1983,

alleging a violation of the Fourteenth Amendment. akd5. For this claim, the



plaintiffs assert that H.B. 566’s redistiing was intended to remove Democratic
voters from Districts 105 and 111 so aitsure electoral victory for the
Republican incumbents. 1§.103. They say there wao legitimate reason for the
redistricting, and that racgas used as a proxy for paan affiliation in order to
redraw the lines and minimize Dwcratic voting strength. 1d4{f 103—-105.

The plaintiffs seek decla@aty and injunctive relief._ldat 27-28. Among
other things, they ask for a declaratioatthl.B. 566 violates the U.S. Constitution
and Section 2; an injunction againsfatelants implementing H.B. 566; an order
requiring Georgia to preclear votingasiges; a reasonable deadline for a new
redistricting plan; and attorney’s fees. Id.

1. JURISDICTION

The State has moved to dismiss Colne for lack of subject matter
jurisdiction under Federal Rule of CiRrocedure 12(b)(1). Because the State
asserts only a facial challenge to sdbjmatter jurisdiction, we accept the

allegations in the complaint as true. $#miston v. Marod Supermarkets, Inc.

733 F.3d 1323, 1335-36 (11th Cir. 2019pecifically, the State says both the
Fourteenth Amendment claim (brought under 42 U.S.C. § 1983) and the Section 2
claim against the State are barred by thes&hth Amendment. Doc. 20-1: 2-8.

The plaintiffs respond that their SBn 2 claim is not barred on immunity

grounds, and they are right. Doc. 22: 3—7.
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The Eleventh Amendment deprives feadeourts of jurisdiction to decide

suits that private individuals bring agaim®nconsenting states. Bd. of Trs. Of the

Univ. of Ala. v. Garrett531 U.S. 356, 363, 121 S..@65, 962 (2001). However,

Congress can do away with statesg\Enth Amendment immunity through
legislation. _Id. In determining whether Congress has abrogated the states’
sovereign immunity, we ask first, winetr Congress has “ugeivocally expressed
its intent to abrogate [] immunitygnd second, whether in doing so Congress

“acted pursuant to a valid escise of power.”_Seminol&ribe of Fla. v. Florida

517 U.S. 44,55, 116 S. Ct. 1114, 1123 (1986ptations omitted and alteration
adopted). Under the first inquiry, the intéo abrogate must be “unmistakably
clear in the language of the statute.” 4156, 116 S. Ct. at 1123 (quotation
omitted).

Our reading of the text of Section 2 of the Voting Rights Act, 52 U.S.C.
8 10301, tells us it “unequivocally exgse[s]” an intent to abrogate state
sovereign immunity. Idat 55, 116 S. Ct. at 1123 (quotation omitted). The statute
specifically forbids “any Stater political subdivision” from discriminating against
voters “on account of race or color52 U.S.C. § 10301 (emphasis added). Our
reading comports with that of the Sixth Qir; the only federal court of appeals to

have considered this issue. In makingdggision, the Sixth Circuit relied, as we

11



do, on the explicit textuakference to “State[s]h the statute. Sddixon v. Ohiq

193 F.3d 389, 398 (6th Cir. 1999).

The State, on the other hand, pointsausvo district court opinions to argue
that Section 2 does not indicate a cleéenhto abrogate Eleventh Amendment
Immunity because it provides grin implied (not expressight of action. Doc.

20-1: 7 (citing Greater Birmingham Ministries v. Alabgrive. 2:15-CV-02193,

2017 WL 782776, at *10-13 (N.D. AlMar. 1, 2017); Lewis v. BentleWo. 2:16-

CV-690-RDP, 2017 WL 432464, at *9-10 (N.Bla. Feb. 1, 2017)). This
argument fails to persuade us. Amonigenithings, we reject the notion that
“because Section 2 . . . is silent as teethler it creates a private right of action, it
is also necessarily silent astt@ parameters of such a righitGreater

Birmingham Ministries2017 WL 782776 at *12. Even though the statute does not

explicitly provide a private right of &on, it is clear from the text thatihe statute
offers a right of action to an individual, then that right mhesbne that is

enforceable against a “Stadepolitical subdivision.” 52 U.S.C. § 10301

3 As we see it, the fact that private causkaction may be impliedlone contradicts this
reasoning. The Supreme Court had faat a statute casonfer a private righof action even if
it doesn’t explicitly say so, as long as its textusture, and “contemporary legal context” clearly
indicate that Congress intend@dprovide such a right. Sédexander v. Sandovab32 U.S.
275, 286-91, 121 S. Ct. 1511, 1519-22 (2001). We know, therd¢hat a statute can have text
and structure clear enough to shGangress’s intent to providepaivate right of action. That
being the case, we reject the notion that aigatiear enough to establ a private right of
action would “necessarilybe so vague as to be “silenttasghe parameters” of that right.
Greater Birmingham Ministrie017 WL 782776 at *12 (emphasis added).

12



(emphasis added). Given that Section 2a&ostan implied private right of action,

seeMorse v. Republican Party of V&l17 U.S. 186, 232, 116 S. Ct. 1186, 1212

(1996), we find that its text includes ammistakably clear” signal of Congress’s

intent to abrogate Eleventh Amendment immunity. Seminole ;T5ibé U.S. at

56, 116 S. Ct. at 1123 (quotatiomitted).

As for the second part of the inquiry, we find that Congress “acted pursuant
to a valid exercise of power” in enactitige Voting Rights Act and (in the process)
abrogating state sovereign immunity in Section 2aid5, 116 S. Ct. at 1123.

The State does not argue to the contrdrlge Supreme Court has recognized that
Congress can abrogate Eleventh Amendrmamunity when enacting legislation
under the enforcement provision (8d)Xhe Fourteenth Amendment. See

Fitzpatrick v. Bitzey 427 U.S. 445, 456, 96 S..Q666, 2671 (1999). Although

Section 2 was enacted under the enfoergmprovision (8 2) of the Fifteenth
Amendment, “the two enforcement prowiss are identical, and both Amendments
share the common goal of ereating discrimination.”_Mixon193 F.3d at 399.
Indeed, the Supreme Court has noted timafVoting Rights Act was “designed to
implement the Fifteenth Amendment amdsome respects, the Fourteenth

Amendment,” United States v. Bal of Comm’rs of Sheffieldd35 U.S. 110, 126—-

27,98 S. Ct. 965, 976—77 (1978), and htso held that “Congress had the

authority to regulate state and locatimg through the provisions of the Voting

13



Rights Act.” City of Rome v. United State$16 U.S. 156, 179-80, 100 S. Ct.

1548, 1563 (1980), abrogated on other groundShmsiby Cty,. 133 S. Ct. 2612.

As a result, we agree with the Sixth Qitd¢hat “Congress magbrogate sovereign
Immunity by passing legiation under the Fifteenth Amendment.” Mixd®3

F.3d at 399; see alsd. (“We can see no reason to treat the enforcement provision

of the Fifteenth Amendment differentiigan the identical provision of the

Fourteenth Amendment and the Supreme Cloas not held to the contrary.”).
Because Section 2 effects a valid abrogation of state sovereign immunity, we

have jurisdiction to entertain the plaintiffsection 2 claim against the State. In

contrast, 42 U.S.C. § 1983 does not abrog#dgenth Amendment immunity. See

Quern v. JordgM40 U.S. 332, 342,99 S. Ct. 1139, 1146 (1979). We therefore

dismiss the plaintiffs’ Fourteenth Ameneént claim against the State, which they
brought pursuant to 8 1983, for lack of sadijmatter jurisdiction. This dismissal
is without prejudicé. We now turn to the merits difie plaintiffs’ claims against
the State and Secretary Kemp.
[11. PLEADINGS
The defendants move to dismissuits One and Thraender Federal Rule

of Civil Procedure 12(b)(6) for failur® state a claim upon which relief may be

4 «A dismissal for lack of subject matter jadiction is not a judment on the merits and
is entered without prejudice.” Stalley ex fghited States v. Orlando Reg’l Healthcare Sy24
F.3d 1229, 1232 (11th Cir. 2008) (per curiam).

14



granted. Doc. 20-1: 8, 17. To sur@ithe motion to dismiss, the plaintiffs’
allegations, taken as true, mtstate a claim to relief thas plausible on its face.”

Bell Atl. Corp. v. Twombly 550 U.S. 544, 570, 127 S. Ct. 1955, 1974 (2007). A

claim meets this standard when the pleddiactual content [] allows the court to
draw the reasonable inference thatdbeé&ndant is liable for the misconduct

alleged.” _Ashcroft v. Igbalb56 U.S. 662, 678, 129 S. Ct. 1937, 1949 (2009). A

recital of the elements of a cause of action, supported only by conclusory
statements, is not enough to adequately plead a claim. Id.
A. COUNT ONE: INTENTIONA. DILUTION OF THE VOTE

The defendants move to dismiss Count One of the plaintiffs’ complaint for
failure to state a claimDoc. 20-1: 8-9. Count Oradleges a violation of the
Fourteenth Amendment right to equal gaiton. Doc. 1: 22. Count One also
asserts a claim under Section 2l Voting Rights Act._Id.The plaintiffs allege
that H.B. 566 was adopted for the disunatory purpose of “disadvantaging
African-American and other minority votemslative to white voters” in Districts
105 and 111. Idf 92. The plaintiffs also allege there is “no legitimate, non-racial
reason” for the mid-census ciges that H.B. 566 made. Ki91. While the
plaintiffs label Count One as a “disciimatory purpose” claim, we understand it to
claim discriminatory intent, Sdeoc. 1. 22. For that reason, we refer to this claim

as one of intentional dilution of the vote.

15



The defendants argue that the plaiatifave failed to state a claim of
intentional dilution of the vote underdltourteenth Amendment and Section 2
because they did not sufficiently allegeyahscriminatory effect as required by the

Supreme Court in Thornburg v. Gingld¥8 U.S. 30, 106 S. Ct. 2752 (1986).

Doc. 20-1: 9-10. We first address wkhbwing of discriminatory effect is
required for an intentional vote dilutionaoin. Then, we determine whether the
plaintiffs have stated a claiopon which relief mabe granted.

1. Required Showing of Discriminatory Effect

Whether brought under the Fourteenth Amendment or Section 2, an
intentional vote dilution claim alleges that a particular redistricting plan was
crafted “invidiously to minimize or canceut the voting potential of racial or

ethnic minorities.” Se€ity of Mobile v. Bolden446 U.S. 55, 66, 100 S. Ct.

1490, 1499 (1980) (plurality opinion).
In Bolden a plurality of the Supreme Coumeld that neither the Fourteenth
Amendment nor Section 2 prohibited et@al practices which merely produced

racially discriminatory results. 446 U.& 66, 100 S. Ct. at 1499 (plurality

> In single-member districts like Distts 105 and 111, “the udwdevice for diluting
minority voting power is the manipulation district lines.” "Voinovich v. Quilter507 U.S. 146,
153, 113 S. Ct. 1149, 1155 (1993). There are twogry methods by which that manipulation
is done: “cracking” and “packing."Cracking” refers to “the disgrsal” of minority voters “into
districts in which they constitute ameffective minority of voters.”_Idat 153-54, 113 S. Ct. at
1155 (quotation omitted). “Packing” refers to “tb@ncentration” of minority voters “into
districts where they constituga excessive majority.” Idquotation omitted).

16



opinion); see als&Gingles 478 U.S. at 35, 106 S. Ct.2f58. The Court required

a showing of both discriminatory intemddiscriminatory effect, not just one or
the other._Seml. In response to the Supreme Court’s Bolddimg, Congress
amended Section 2. Ségngles 478 U.S. at 35, 106 S. Ct. at 2758. As amended,
Section 2 allowed plaintiffs to prove a easther in the way the Court recognized
in Boldern—an intentional vote dilution claimhewing discriminatory intent and
effect—ora separate “results” vote dilutioragh that could establish a Section 2
violation “by showing discrimmatory effect alone.” Sad.

Gingleswas the first case in which tisaipreme Court looked at the new
“results” type of vote dilution eim under Section 2. The Gingl€surt held this

type of claim could proceed in casesend “‘the totality of the circumstances’
reveal that ‘the political cesses leading to nomination or election . . . are not
equally open to participation by membersadprotected class] . . . in that its
members have less opportunity than othemimers of the electorate to participate
in the political process and to elecpresentatives of their choice.”™ ldt 43, 106
S. Ct. at 2762 (quoting 52 U.S.C. § 10301(b)). The Court instructed that the
“totality of the circumstaces” was to be determinég considering a number of
factors listed in the Senate Report associatigid the amendment to Section 2. Id.

at 48, 106 S. Ct. at 2765. But in ordebting a “results” claim, plaintiffs would

first need to show three “necessary preconditions.’ai®0, 106 S. Ct. at 2766.

17



They are: (1) “a ‘minority group’ mugte sufficiently large and geographically
compact to constitute a majority inrge reasonably configured legislative
district”; (2) “the minority group must be politically cohesive”; and (3) “a district’s

white majority must vote sufficiently asbdoc to usually defeat the minority’s

preferred candidate.Cooper v. Harris581 U.S. |, 137 S. Ct. 1455, 1470
(2017) (quotations omitteaind alteration adopted).

Because the amendment was to $ac#, but the Constitution remained the
same, the holding in Boldas still good law as to intgional vote dilution claims
brought under the Fourteenth Amendmenhat means, in order to make a
Fourteenth Amendment claim, a plaintiff ststill show both discriminatory intent

and effect._See, e,@Burton v. City of Belle Gladel78 F.3d 1175, 1188-89 (11th

Cir. 1999). What the Supreme Coursheever addressed, however, is how
Ginglesmight affect an intentional vothlution claim brought under the amended
version of Section 2. Another thragdge district court recently explained:

Because intent is not an elemearftresults-only claims and results-
only claims are usually easier toope, few voters have asserted
intentional vote dilution claims since 8§ 2 of the [Voting Rights Act]
was amended, and thus the Supe@ourt has not had occasion to
establish a specific anaical framework for intentional vote dilution
claims post-amendment and post-GinglesThus, while there is
Supreme Court guidance regarding wplaintiffs must show to prove
dilutive effects under # 8 2 results test_(e,gGingles and its
progeny) and there is precedent concerning the proof required to show
discriminatory intent in intermdnal vote dilution cases under the
Fourteenth Amendment, the levelmof of dilutive effects required
in a 8§ 2 intentional vote dilution claim is less clear.
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Perez v. Abbott F. Supp. 3d ___, No. SA-11-CV-360, 2017 WL 1787454, at

*53 (W.D. Tex. May 2, 2017) (footnotesnitted). Demonstrative of this
observation by the Perepurt, the Supreme Court has specifically left this

guestion open, Sdgartlett v. Strickland556 U.S. 1, 20, 129 S. Ct. 1231, 1246

(2009) (plurality opinion) (“We therefomneeed not consider whether intentional
discrimination affects the Ginglesalysis.”); Voinovich507 U.S. at 158, 113 S.
Ct. at 1157-58 (“We need not decide how Gindiest factor might apply
here....").

Because the defendants here arguethi®plaintiffs have not sufficiently
alleged the three Ginglgseconditions necessary to show discriminatory effect,
we must address what the Supreme Cbas not. That is, whether all three
Ginglespreconditions must be afjed in order to bring amtentional vote dilution
claim under Section 2.

The plaintiffs’ argument for relaxing at least the first Ginglescondition
has its appeal. Indeed, the federal cobatge almost uniformly accepted that the
first Ginglesprecondition should be relaxed irettvay the plaintiffs ask us to do

here. Seéarza v. Cty. of Los Angele918 F.2d 763, 771 (9th Cir. 1990);

Abbott 2017 WL 1787454, at *55; Comm. FoFair & Balanced Map v. lll. Bd.

of Elections 835 F. Supp. 2d 563, 581 (N.D. Ill. 2011) (per curiam); Cano v.

Davis 211 F. Supp. 2d 1208, 1249 (C.D. Cal. 20@2y curiam) (“We agree that,
19



where invidious intent exists in a votdutlion case, it may bappropriate to relax
the first or even second of the Gingf@e-conditions, as wedls to consider intent
in connection with the ‘totality of the cuenstances’ inquiry.”). In doing so, these
courts heeded the Supreme Caumtistruction that “the Gingldactors cannot be
applied mechanically and without regaodthe nature of #aclaim.” Voinovich
507 U.S. at 158, 113 S. Ct. at 1157.

The Gingledactors were crafted in resportsea “results” chim—that is, a
claim that alleges discriminatory effegithout showing discriminatory intent.
The idea is that if courts impose all of the Gindgkestors on an intentional
discrimination claim, this would require Ihointent claims antresults” claims to
make the same showing of discriminatoffget, but also require intent claims to
make an additional showing of discrimingtantent. And if both claims require
the same proof of effect, but intenairhs then require something more, there
would have been no reason for Congtedsave allowed both intentional and
result claims to survive the amended version of Section 2SSRep. 97-417, at
107-09 (explaining that the “results teistan alternative to intentional
discrimination claims§. To hold otherwise renders intentional vote dilution claims

superfluous and would prevent a claindanSection 2, like the one here, that

® Although reliance on legislative history isngeally not favored, the Supreme Court in
Ginglesmade clear that this Senate Report is @bthoritative source fdegislative intent” on
Section 2. 478 U.S. at43 n.7, 106 S. Ct. at 2762 n.7.
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alleges racial gerrymandering with a group that is slightly less than large enough to
constitute a majority in a given district.

However we are obliged to resist thygpeal of plaintiffs’ argument. We do
not write on a clean slate, and we boeind by Eleventh Circuit precedent. See

Ala. Legislative Black Caucus v. Alaban88 F. Supp. 2d 1285, 1305-06 (M.D.

Ala. 2013)" Under this circuit’s law, Secth 2 “expressly requires a showing of

’ Cases challenging the constitutionalitythé apportionment of congressional or state
legislative districts like this onevhich require a three-judge distrcourt, demonstrate an oddity
in the federal jurisprudence which results ingl@v and incomplete development of a cohesive
body of law in voting rights cases. S##U.S.C. § 2284. Decisiofr®m panels like ours are
reviewed only by the Supreme Court, andthetrelevant U.S. Court of Appeals. See
§ 1253. Only certain cases are decided by three-jdidgrect court panelbke this one. Other
cases (that do not challenge congrasal or state legislative digtts) can bring the same claims,
but those cases go through the ndrapgellate process. First thaye heard by a district court,
then the U.S. Court of Appeals hears the ah@ad sometimes the case is reviewed by the
Supreme Court. In light of this, someyghe traditional rationale for stare decisifllowing
the precedent of courtkat review the lower court’s disions—does not make sense for three-
judge district courts ke ours. For example, several juddmve expressed doubt as to whether
three-judge districtaurts are bound by their cirit’s precedent._Sela. Legislative Black
Caucus 988 F. Supp. 3d at 1342 n.13 (Thompson, J.,woing in part and dissenting in part);
Parker v. Ohip263 F. Supp. 2d 1100, 1112 n.3 (S.D. Ohio 2003); Poe v. W&8&F. Supp.
1014, 1016-17 (M.D. Pa. 1974). And at least one tjudge district court has concluded it was
not. SeeJehovah’s Witnesses in the Staté&Vash. v. King Cty. Hosp. Unit No, 278 F. Supp.
488, 504-05 (W.D. Wash. 1967) (per curiam) (“In #pecial three-judge court [] we are not
bound by any judicial decisions other than thotthe United States Supreme Court.”).
Nevertheless, this panel elects thdev Eleventh Circuit precedent.

At the same time, we realize that wiat decide here cannot be reviewed by the
Eleventh Circuit sitting en banc, even if the endeourt were to disagree with us. And our lack
of guidance extends beyond the en banc cbedause the Supreme Court routinely issues
summary affirmances of threagge district courts in votingases. Those summary opinions
often tell us nothing more than that a judgmeas correct “but not nessarily the reasoning.”
Mandel v. Bradley432 U.S. 173, 176, 97 S. Ct. 2238, 224977) (per curiam) (quotation
omitted). Thus, in this area of voting rights, we are left to fill in gaps where we have little or
incomplete guidance from the courts that may ultimately resolve these issues.
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discriminatory results, and it admits of erception for situations in which there is

discriminatory intent but no discriminatorgsults.” _Johnson v. DeSoto Cty. Bd.

of Comm’rs 72 F.3d 1556, 1563 (11th Cir. 1996) (“DeSdfo |Although intent
“Is circumstantial evidence of discriminatamsults that should be considered,” id.
at 1565, it does not “lessen[] the amountisicriminatory results that must be

shown” in this circuit. _Idat 1564; see alstbhnson v. DeSoto Cty. Bd. of

Comm’rs 204 F.3d 1335, 1338 (11@ir. 2000) (“DeSoto ) (requiring all three
Ginglespreconditions be shown in an intenal vote dilution case under Section

2). And that “is not the end of theosg.” Negron v. City of Miami Beaghl 13

F.3d 1563, 1566 (11th Cir. 1997). The pldistmust also ultimately establish a
discriminatory effect under the totality tife circumstances based on the Senate
Report factors._ Sed.

2. Application to Count One

We next consider whether the plaiis have sufficiently alleged their
intentional vote dilution claim. For thmurposes of our ruling on their motion to
dismiss, the defendants do not dispute thatplaintiffs have sufficiently alleged
discriminatory intent. Doc. 20-1: 9 n.’After reviewing the complaint as well as

the factors set forth by the Supreme Courffifeding intent in_Village of Arlington

Heights v. Metropolitan Housing Development Co#429 U.S. 252, 266-68, 97 S.
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Ct. 555, 564-65 (1977), we agree thatrmiéfs’ allegations of discriminatory
intent are sufficient.

We must therefore turio consider discriminatorgffect. The defendants
argue that the plaintiffs failed tlege all three of the Ginglgseconditions
required to bring a Section 2 claim. Doc. 20-1: 10. Because the first two Gingles
preconditions were not propgralleged by the plaintiffs, we need not address the
third.

The first_ Ginglegrecondition requires the plaintiff to show the minority
group “is sufficiently largeand geographically compact ¢onstitute a majority in
a single-member district.”_Gingle478 U.S. at 50, 106 S. Ct. at 2766. For the
purposes of determining whether a single-member district is “sufficiently large,”
this circuit uses the voting age populates opposed to the registered voter
population._Negron113 F.3d at 1568—-69. For District 111, the complaint alleges
that the voting age population was 56.tWtite under the 2012 plan and 58.1%
white under H.B. 566. Doc. 1: 20. Thawy, District 111, the plaintiffs failed to
allege how any minority @ition could be “sufficiently large” to constitute a

majority in this district._Se&ingles 478 U.S. at 50, 106 S. Ct. at 2766.
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For District 105, we assume theifrarity group” is all non-white voters.
SeeDoc. 1 1 92 (referring to “African-Amearan and other minority voters relative
to white voters”). This group was sudiently large to constitute a majority.
Under the 2012 plan, 48.4% of the vigfiage population was white voters, but
under H.B. 566, white voters became 52.M@c. 1: 17. Accepting the plaintiffs’
allegations as true, we find theyoperly alleged the first Ginglgsecondition for
District 105. Under the 2012 plan, District 105 would have had a sufficiently large
non-white voting population to constituterejority, and the district as drawn
under the 2012 plan is clearly geogragaitly compact enough to meet this
preconditior

The second Ginglgsrecondition requires the plaintiff to show the minority
group is “politically cohesive.” Gingle478 U.S. at 51, 106 S. Ct. at 2766. The
plaintiffs made no allegations as to the political cohesiveness of all non-white

voters for either district. As we’ve saige believe it appropriate to assume here

8 For our ruling on this motion to dismiss, @wssume all non-white voters is a cognizable
“minority group” for an intentional vote dilution claim. Sé&eowe v. Emison507 U.S. 25, 41,
113 S. Ct. 1075, 1085 (1993) (“Assuming (withoatiding) that it was permissible for the
District Court to combine distat ethnic and language minorigyoups for purposes of assessing
compliance with 8 2. .. .").

° We reject the defendants’ argument tihet Hispanic voting age population numbers
based on U.S. Census data must be reducsilmn conjecture abadegal citizenship._See
Doc. 20-1: 13-14. The defendants are corretttie relevant voting age population applies
only to U.S. citizens. Negréri13 F.3d at 1569. But the ddtam Gwinnett County they
provide are not specific enoughDistrict 105 to cause us teject the allegations in the
complaint. We decline the defendants’ intrda to take judiciahotice of a county-wide
Hispanic citizenship rate anggly it to a smaller area.
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that all non-white voters could be considegagtininority group.” But the plaintiffs
did not allege any facts to support tiwion that all non-white groups, including
African-American, Hispanic/Latingysian-American, and any other ethnic
minority’s voters, are politically cohesive in Districts 105 and 111. Rather, the
plaintiffs offered only allegations of gtital cohesion with regard to African-
American voters. Sdeoc. 1: 11 5, 11; see alBwc. 22: 11-12 (“Plaintiffs allege

that African-Americann the relevant geographicess are a politically cohesive

minority group. That is all that isgaired here . . . (citation omitted)).

The problem for these plaintiffs is thatorder to satisfy the first Gingles
precondition the relevant “minority groupiust be sufficiently large to constitute
a majority. African-Americans constteiabout one-third of the voting age
population in Districts 105 and 111. Doc. 1: 1Y 55, 61, 69, 77. Thus if we consider
them to be the relevant “minority grotphen the first precondition cannot be met
because they are not sufficiently largetmstitute a majority. On the other hand,
if all non-white voters are the relevdminority group,” then the second
precondition cannot be met because the pftarfailed to allege these widely
varying ethnic groups are politically cohesi For this reason, we must dismiss
Count One of plaintiffs’ complaint to the extent it is brought under Section 2 of the

Voting Rights Act. This dismissal is without prejudice.

25



We come to the same result for Co@nrte, to the extent it asserts a
Fourteenth Amendment claim. The Eletre@ircuit has questioned whether “vote
dilution can be established under the Gibmigson when the pertinent record has
not proved vote dilution under the mgrermissive section 2.” DeSotq 204
F.3d at 1344-45. That's because if the Ginglegonditions cannot be shown,
neither can the causation requiremertdassary for a Fourteenth Amendment
claim under the law of this circuit. Se&k at 1345-46.

We have already dismissed (without pidige) the portion of Count One in
which the plaintiffs asserted § 1983 claiofsa Fourteenth Amendment violation
by the State of Georgia. We now disnfasfailure to state a claim (also without
prejudice) the remainder of the plaintiffs’ Count One claim ag#esState, to the
extent it is brought under Section 2. \Also dismiss Courdne against Secretary
Kemp for the failure to state a clainthis dismissal of Count One against
Secretary Kemp is without prejudice.

B. COUNT THREE: PARTISAN GERRYMANDERING

The defendants move to dismiss Colintee of the plaintiffs’ complaint.
Doc. 20-1: 17. As we’ve set out abowount Three is brought under 8 1983 and
alleges partisan gerrymandsgiin violation of the Fourteenth Amendment right to
equal protection. Doc 1: 25, 1 103. Tgitaintiffs’ more detailed allegation is that

“H.B. 566 intentionally and surgicalliemove[d] Demoatic voters” from
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Districts 105 and 111 “for the purpe of making themoncompetitive and
ensuring electoral victory for thelRepublican incumbents.” 1§.103. The
plaintiffs allege there “was no legitimate legislative reason” for the redistricting.
Id. They also allege that racial demaghics from past elections were used to
minimize the electoral power of vosewho were more likely to vote for
Democratic legislators. 1d| 105.

The defendants argue the plaintiffgoroperly rely on a new constitutional

test from_Whitford v. Gill 218 F. Supp. 3d 837 (W.D. Wis. 2016) (“Whitford

11").*° Doc. 20-1: 17-18, 20-23And even if the Whitfordest applies, the
defendants assert the plaintiffs have alteéged facts to support a plausible claim
of partisan gerrymandering. ldt 18.

As the defendants acknowledge, thgpi®me Court hasoasistently held
that partisan gerrymandering claims pargticiable and not barred by the political
guestion doctrine. IdA majority of the Suprem€ourt first held in Davis v.
Bandemer478 U.S. 109, 106 S. Ct. 2797 (1986attblaims “that each political
group in a State should have the same chan elect representatives of its choice

as any other political group” were justiciable. atl124, 106 S. Ct. at 2806; Sde

19 whitford | and Whitford Ilare, unsurprisingly, two decisis made in the same case.
Whitford | is the three-judge district court’s dsicin on the defendants’ motion to dismiss.
Whitford 11 is that panel’s final order after trial. In our discussion of these cases, we will also
use the term_*Whitforgtandard” when we refer toethest, developed in the Whitfoedses, for
discerning whether redistring lines were drawn in a constitutional manner.
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at 165, 106 S. Ct. at 2827 (Powell, J., joilgdStevens, J., concurring in part and
dissenting in part) (“I agree with the Courath . . the allegations in this case raise
a justiciable issue.”). Then in evgpgrtisan gerrymandering case that has come
before the Court since Bandemamajority of the Justes have reaffirmed that

these claims are indeed figgable, at least in some form. In Vieth v. Jubelifetl

U.S. 267, 124 S. Ct. 1769 (2004), “five Meenb of the Court [were] convinced”
that “it would be contrary to precedeand profoundly unwise to foreclose all
judicial review” of politicalgerrymandering claims. ldt 317, 124 S. Ct. at 1799
(Stevens, J., dissenting); iak 306, 124 S. Ct. at 1793€Knedy, J., concurring in
the judgment); idat 346, 124 S. Ct. at 1817 (SeytJ., joined by Ginsburg, J.,
dissenting); idat 364, 124 S. Ct. at 1827 (Breyér,dissenting). And in League

of United Latin American Citizens v. Pery48 U.S. 399, 126 S. Ct. 2594 (2006)

(“LULAC ™), the Court reaffirmed that “argeal protection challenge to a political
gerrymander presents a justicialchse or controversy.” ldt 413, 126 S. Ct. at

2607;_see als8hapiro v. McManuys77 U.S. |, 136 S. Ct. 450, 456 (2015)

(acknowledging a majority of the Courtchbeld partisan gerrymandering claims
justiciable).

The justiciability of partisan gerrymadering claims is therefore certain
under current caselaw. However, the @ape Court has never agreed on “what

substantive standard to apply.” LULAG48 U.S. at 414, 126 S. Ct. at 2607. So
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we look elsewhere. Ehithree-judge district court in Whitford édbncluded that a
redistricting scheme woulde unconstitutional if it “(1) is intended to place a
severe impediment on the effectivenesthefvotes of individual citizens on the
basis of their political affiliation, (2) habat effect, and (3) cannot be justified on
other, legitimate legislative grounds.” 2E8Supp. 3d at 884. With this in mind,
the court set forth a three-part test (the “Whitfetandard”) for showing a
constitutional violation. Step one—diguinatory intent against an identifiable

political group— is drawn from BandemeBeeWhitford v. Nichol 151 F. Supp.

3d 918, 927-28 (W.D. Wis. 2015)_(“Whitfort).I Steps two and three are
modeled after the “one-person, one-vagetrymandering cases that require states
to show any population deviations ovem fgercent are justified by a legitimate

state interest. Sad. at 928 (citing Brown v. ThompspA62 U.S. 835, 842-43,

103 S. Ct. 2690, 2696 (1983)). More speailly, step two requires that plaintiffs
show a discriminatory effect. IdThen, if the plaintiff has made the showings
necessary for steps one and two, step three shifts the burden to the defendants to
show the discriminatory effect “was thecessary result of either a legitimate state
policy or the state’s underlyy political geography.” Sdd. (quotation omitted).
Another three-judge district court concisely articulated this standard by
saying: “In order to establish a piaan gerrymandering claim under the Equal

Protection Clause, a plaintiff must shbwath (a) discriminatory intent and (b)
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discriminatory effects."Common Cause v. Rucho F. Supp. 3d ___ , 2017 WL

876307, at *10 (M.D.N.C. Mar. 3, 2017) (per curiam).

1. Applicability of Whitford

At the outset, we reject the dafiants’ arguments that the Whitfasthndard
Is too unsettled in the law. In theirrgaan gerrymandering claim, the plaintiffs
generally allege that they meeethame standards set by the Whitfandl

Common Causeourts when those courts faliredistrictingchallenges were

sufficient to survive a motion to dismiss. Seemmon Caus€017 WL 876307,

at *13; Whitford | 151 F. Supp. 3d at 931. We agtieat, at least ahis stage of
the litigation, if properly alleged andigported, this “prposed standard is
judicially manageable.” Whitford 151 F. Supp. 3d at 931. Like our fellow three-
judge district courts, we acknowledge that judgment could change as the record
develops. But for now, “currg law does not forecloseahtiffs’ claims” if they
“are modeled after a stdard that the Supreme @t has adopted in other
contexts.” Id*

Alternatively, defendants ask us to stansideration of this claim until the

Supreme Court rules in Whitforavhich is currently on direct appeal to the

1 Defendants recognize in their reply brief tHait best, lower courts can only count on
the Supreme Court agreeing that a plaimtitfst establish discriminatory intent and
discriminatory effect to succeed on a partisamygeandering claim.” Doc. 24: 8. The Whitford
standard encompasses this basic showing.
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Supreme Court. Doc. 20-1: 25; 2 U.S.C. 8§ 1253. They point out that the
parties in Whitfordhave raised issues relevanoiar appeal, including what test
should be used in that case for deterng if improper partisan gerrymandering
took place. Doc. 20-1: 25. We decline theuitation to stay this action. Just as a
grant of certiorari does not change the, neither does a pending appeal. See

Schwab v. Sec’y, Dep't of Cors07 F.3d 1297, 1298-99 (11th Cir. 2007) (per

curiam) (“We don’t know how the Supreme@t is going to decide the issues on
which it has granted reviein the [] case, and theureme Court itself probably

does not know given the fact that briefings not even been completed in that
case.”). The Supreme Court’s jurisdence on partisan ggmandering teaches

us that the Court could rule in a varietyways on the issues before it in Whitford
including not ruling on them at all. We will not delay consideration of this case for
possibly a year or more, waiting for a dearsthat may not ultimately affect it. If

the Supreme Court’s ruling in Whitforthpacts any ruling in this case, that ruling
can be adjusted accordingly.

2. Application to Count Three

Turning to the plaintiffs’ allegatns in support of Count Three, the
defendants next argue those allegatifaido state a claim upon which relief may

be granted. Doc. 20-1: 22—-24. After thoroughly reviewing the complaint, we
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conclude that the plaintiffs have propealjeged discriminatorintent but failed to
meet their burden in allegg discriminatory effect.

With respect to discriminatory interthe plaintiffs allege that H.B. 566
intentionally removed Democratic wrs from Districts 105 and 111 for the
purpose of making them “noncompetitivaida“ensuring electoral victory for their
Republican incumbents.” Doc. 1  10Bhey also allege the proponents of H.B.
566 used racial demographics and analpégmst elections to predict support for
Democratic candidates and minimize #teength of Democratic voters. K1105.
And they allege that H.B. 566 wasasted by Republican legislators, ] 42, 47,
outside of the normal procedures andwiit an opportunity for public review and
comment._Id{ 1 48, 50. The plaintiffs sayahAfrican-American legislators—all
of whom are Democrats—were excludeam the drawing and negotiating process
for H.B. 566. Id {1 37, 49. These allegations are sufficient to allege
discriminatory intent against an identlla political group: Democratic voters.

SeeWhitford |, 151 F. Supp. 3d at 927-28.

In order to survive a motion to dismisgwever, the plaintiffs must give us
a judicially manageable method for measgrihe discriminatory effect of partisan
gerrymandering. SdaJLAC, 548 U.S. at 414, 126 S. Ct. at 2607. This is their
burden, despite the fact that the Supr&voert has never agreed on one. As we've

said, the Supreme Court has made dleair political gerrymandering claims are
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justiciable. But since it has not yatived at such a method for measuring
discriminatory effect in partisan gerrymanialg, the lower courts are left to search
for one. _Seé&hapirg 136 S. Ct. at 456 (indicating that plaintiffs may go forward
on a political gerrymandering claim if th@yovide “a plea for relief based on a
legal theory put forward by a Justice of this Court and uncontradicted by the
majority in any of our cases”).

That brings us to the so-called “efficngap.” “The efficiency gap is the
difference between the [pol&l] parties’ respective wast votes in an election,
divided by the total number of votes cast.” Whitford%1 F. Supp. 3d at 921; see

Isoid. at 928-30 (explaining the metiic further detail); Nicholas O.

Stephanopoulos & Eric M. McGhee, Rsan Gerrymandering and the Efficiency

Gap 82 U. Chi. L. Rev. 831 (2015)dme). The cows in Whitfordand_Common

Causehave held that partisan symmetry,asered by the efficiency gap, is one

way to make a political gerrymandegi claim, and we agree. S€éemmon Cause

2017 WL 876307, at *3—4; Whitford 151 F. Supp. 3d at 928-29. Several

Justices have indicated that “the symmestandard, a measure social scientists use
to assess partisan bias [] is undoubtedly a ‘reliable standard’ for measuring” the
burden on a plaintiff's representative rights. §eAC, 548 U.S. at 466, 126 S.

Ct. at 2637 (Stevens, J., concurring imt@ad dissenting in part); see aldoat

468 n.9, 126 S. Ct. at 2638 n.9 (“I appiate Justice Kennedy'’s leaving the door
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open to the use of the [synetry] standard in future cases . . ..");atl483, 126 S.
Ct. at 2647 (Souter, J., joined by Ginsburtgecdncurring in part and dissenting in
part) (“[N]or do | rule out the utility of a ¢erion of symmetry as atest....”).
Neither has a majority ahe Supreme Court ever eeted this standard. Gdl. at
417,126 S. Ct. at 2609 (plurality opinjainejecting a rule or presumption “of
invalidity when a mid-decade redisting plan is adopted”); Viettb41 U.S. at
284, 124 S. Ct. at 1780 (plurality opinion) (rejecting a predominant- intent-to-
achieve-partisan-advantage standard shown by direct or circumstantial evidence of
subordinating neutral redistricting criteria); Banded&8 U.S. at 129-30, 106 S.
Ct. at 2808-09 (rejecting a proportional representation requirement).

So while we are comfortablthat the efficiency gap a method of analysis
gaining acceptance, these plaintiffs hae¢ engaged it. Indeed, their complaint
alleges only that the defentta minimized “the electoral strength of voters who
seek to be represented by Democratic lagpss.” Doc. 1 § 105. This complaint

stands in contrast with those of the plaintiffs in Whitfardl Common Causeho

affirmatively alleged that &y would rely on the “efficiery gap” as the metric by

which partisan symmetry calibe measured. Common Cauz@l7 WL 876307,

at *3—4; Whitford | 151 F. Supp. 3d at 928—-29. Both of those groups of plaintiffs
also supported their allegations of discriminatory effect with statistics on the

efficiency gaps in the redistringy plans they challenged. Se Our plaintiffs
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have fallen far short of caiing this burden. They ka given us no metric by
which we can measure discriminatoffeet. Neither have they made clear
whether they intend to rely on partisamsyetry as their test. Finally, they have
supplied the court with no explanationstatistical analysis to support their
partisan gerrymandering claim or show tiad judicially manageable. Instead
they offer only the conclusory allegation that the Whitftast “is satiBed here.”
Doc. 1 1 102.

We therefore dismiss the plaintiffs’ mlaint with regard to Count Three
for failure to state a clairf. This dismissal, like the others, is without prejudice.

CONCLUSION

It is ORDERED that the motion to dismiss filed by the defendants, Doc. 20,
is GRANTED. Count One, to the extent itibgs a Fourteenth Amendment claim
against the State, is dismissed withowjydice for lack of jurisdiction. Count
One, to the extent it bringsSection 2 claim against tiate, is dismissed without
prejudice for failure to state a clainCounts One and Three against Secretary

Kemp are dismissed without prejadifor failure to state a claim.

12 the plaintiffs file an amended complaititey may wish to elaborate on some of the
statistical and judicial manageability issuesdbé&ndants raise in their motion to dismiss. For
example, the defendants point out ttiegt efficiency gap measure in Whitfongs designed to
analyze a statewide redistrictingaplas a whole, as opposed t@ twdividual redrawn districts.
Docs. 20-1: 22-23; 24: 10. PRdifs could aid the court inesponding to this observation.
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DUFFEY, District Judge, concurring in the judgment:

| concur with the majority’s ultimatieolding that the claims in Counts One
and Three should be dismisded their failure to state plausible claim, and that
Plaintiffs’ Fourteenth Amendment claiagainst the State, asserted under § 1983,
should be dismissed because we have n@subjatter jurisdiction to consider it.
| do not join in the decision to reciteethong list of allegations in the Complaint
because most are not germane to the isgaes before this Court and because
many of the allegations arermclusory and opinionated.

| write separately to underscore mygrret that Eleventh Circuit precedent
requires courts in our circuit to engagea decision-making process antithetical to
judicial restraint, economy, and otherwgg®actical results. These precedents here
required us to address an assertiokleffenth Amendment immunity even where
other grounds exist to dismiss a claiifhe Eleventh Amendment immunity
asserted by the State was considéxecrhuse the defense was not expressly
asserted as “conditional” in the State’s pleadings and the State was not otherwise
given the opportunity to advise us whet it requested its Eleventh Amendment
arguments be addressed evethd@ Court found, as it does, that Count One fails to

state a claim. | find the inflexible preasd in_Seaborn v. State of Fla., Dep’t of

Corr.,, 143 F.3d 1405 (11th Cir. 1998) and McClendon v. Georgia Dep’t of Cmty.
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Health 261 F.3d 1252 (11th Cir. 2001) illogicad applied, and, in this case,
results in the expenditure of judicial timmad resources to express obligatory dicta.
Before discussing our circuit’'s case law ors lksue, | consider first the threshold
guestion whether our three-judge panel is looloy Eleventh Circuilaw at all.

Whether Circuit Authority is Bindgig on Three-Judge District Courts

The doctrine oftare decisis generally requires a lower court to follow the

precedent of the courts thaview its decisions. Sdearker v. Ohip263 F. Supp.

2d 1100, 1112 n.3 (S.D. Ohio 2003). As thajority notes, where a three-judge
district court considers the constitutionality of a redistricting plan, its decisions are
reviewed directly by the United StateggBeme Court, not the United States Court
of Appeals in which the district court is located. 38dJ.S.C. § 1253. Because

of this unique appellate process, sgo@ges have doubted wther a three-judge

district court is bound by its circuit’s precedent. 3ée Leqgislative Black

Caucus v. Alabam#®88 F. Supp. 2d 1285, 1342 n.13 (M.D. Ala. 2013)

(Thompson, J., concurring in pamd dissenting in part); Park@63 F. Supp. 2d

at 1112 n.3; Poe v. Werné386 F. Supp. 1014, 1016-17 (M.D. Pa. 1974).

| am aware of only one three-judge distcourt that concluded it was not

bound by its circuit’s precedent. Sé&shovah’s Witnesses the State of Wash. v.

King Cty. Hosp. Unit No. 1278 F. Supp. 488, 504-505 (W.D. Wash. 1967) (per
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curiam) (“In this special three-judgeurt [] we are nobound by any judicial
decisions other than those of the Uniteat& Supreme Court.”)The majority of
three-judge district courts and circudwts opine, albeit with little reasoning, that
three-judge district courts are boundthg precedent in their circuit. SEech

v. Miss. State Med. Ass’n., InG85 F.2d 765, 773 (5th Cir. 1978); Lewis

v. Rockefeller 431 F.2d 368, 371 (2d Cir. 1970); Baksalary v. Sp&i#t® F. Supp.

218, 227 (E.D. Penn. 1984); Russell v. Hathawi@&B F. Supp. 833, 835 (N.D.

Tex. 1976); Hopson v. Schilling18 F. Supp. 1223, 1234-35 n.15 (N.D. Ind.

1976);_ Athanson v. Grassé11 F. Supp. 1153, 1150.(Conn. 1976); Alabama

NAACP State Conference &ranches v. Wallac&69 F. Supp. 346, 350 (M.D.

Ala. 1967).

The majority here elects to follow cuit precedent. | reach this conclusion
reluctantly in this case because | findttfollowing circut precedent promotes,
albeit to an uncertain degree, uniformity of thw at least within a circuit. | also
follow it knowing that application of otuit precedent in this case leads to a
practically illogical result. There smcant guidance from the Supreme Court
regarding cases challenging the adansonality of the apportionment of
congressional or state legislative districts, and the law in this area is not
well-settled. As the majority notes, thismspart the result of the Supreme Court
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routinely issuing summary affirmancestbfee-judge district courts in voting
cases. Those summary opinions most oftate that a judgment was correct “but

not necessarily the reasoning.” Mandel v. Brad#8p U.S. 173, 176, 97 S. Ct.

2238, 2240 (1977) (per curiam) (quadat omitted). Circuit courts, however,

have, on limited occasions, considered auled on similar claims in cases in
which congressional or state legislativetdcts are not challenged, because these
cases go through the normal appellate processeems the rationale for following

circuit precedent is because courts haatl that some law is better than no law.

| note also that, in other contexts, courts are, for various reasons, required to
follow precedent that “does not perfectlgdk the power of revisory review[.]”

Amanda Frost, Inferiority Complexh8uld State Courts Follow Lower Federal

Court Precedent on the Meaning of Federal L&a&?/and. L. Rev53, 78 (2015).

For instance, the Eridoctrine requires tieral courts to follow state high court

precedent on questions of state law,Ege R. Co. v. Tompkins304 U.S. 64

(1938), and the Federal Circuit considessdiécisions on matters of patent law to
bind the other federal courts of appealspite that the courts of appeals are not

subordinate to the Federal Circuit, $éelwest Indus., Incv. Karavan Trailers,

Inc., 175 F.3d 1356, 1361 (Fed. Cir. 1999) (en bahconclude that, though it is
unclear whether a three-judge panddasind by its circuit's precedent, | agree it
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should be followed here, even though in ttase it leads to judial inefficiency to
do so.

Whether Courts Must Addreg§deventh Amendment Immunity

Having agreed to follow Eleventh Cuit precedent, the next question is
whether Eleventh Circuit cases require @ourt to consider Eleventh Amendment

immunity before addressing the meritsaatlaim. In_Steel Co. v. Citizens for

Better Env’t 523 U.S. 83, 94 (1998), the Supre@murt held that federal courts
are required to determine whether Artitlgurisdiction exists prior to proceeding

to the merits of the case. Id'he prohibition stated ithe Eleventh Amendment,

however, is a “rather peculiar kind ofrjadictional bar.”” McClendon v. Georgia

Dep’t of Comm’ty Health261 F.3d 1252, 1257 (11th Cir. 2001) (internal citations

omitted) (quoting United States 8CS Bus. & Tech. Inst., Incl73 F.3d 890, 892

(D.C. Cir. 1999)). “Unlike most subjentatter jurisdiction issues, which cannot be
waived by the parties and must be raised by a court on its own initiative, the
Eleventh Amendment does not autoroallly deprive a court of original

jurisdiction.” 1d. (citing Wisconsin Dep'’t of Corr. v. Schac¢ts?4 U.S. 381, 389

(1998)). While courts have the discogtito raise Eleventh Amendment questions
sua sponte, they are not required to do so. Smacht524 U.S. at 387-89;

Nair v. Oakland Cty. Cty. Mental Health Auth.443 F.3d 469, 474 (6th Cir.
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2006) (distinguishing Eleventh Amdment immunity from Article Ill
jurisdiction).

In view of the unique nature ofdtEleventh Amendment bar, the circuit
courts are split on whether the EleveAthendment immunity question, like an
Article Il jurisdiction questionmust be resolved beforeaching the merits of a
case._Nair443 F.3d at 476 (describing circuitigp “[T]he trend in this area
seems to favor giving federal coudiscretion over the issue[.]”_Id.

The rule in our circuit, however, ithat “[a]n assertion of Eleventh
Amendment immunity essentially @lfenges a court’s subject matter
jurisdiction[,]” and thus “a assertion of Eleventh Amendment immunity must be
resolved before a court jmaddress the merits of the underlying claim(s).”
Seaborn143 F.3d at 1407. In McClendathe Eleventh Circuit announced an
exception to what appearedte a bright-line subject rttar jurisdiction rule. In
McClendon the defendants argued that the\uenth Circuit could affirm the
district court’s dismissal of the plairfsf claims either on Eleventh Amendment
grounds or because the plaintiffs’ comptdailed to state a claim. 261 F.3d at
1257. After summarizing their Elevenmendment defense, the defendants
stated that the “dismissal of [the plaffgi] complaint can also be affirmed on the

ground that [their] complaint failed &iate a claim upon which relief could be
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granted.” _Idat 1257-58. At oral argumenpunsel for the defendants stated that
either the Eleventh Amendment or failuoestate a claim was a sufficient basis to
affirm the district court’s decision. lat 1258. The Eleventh Circuit
“interpret[ed] the defendants’ position as anxlitional assertion of Eleventh
Amendment sovereign immunity—they issupon that defense only if it is
necessary to prevent judgment aghithem on the merits.” Igemphasis added).
The court found that, “[b]etise the Eleventh Amendntégrants the State a legal
power to assert a sovereign immunity defense should it choose to do so,’ the
defendants are free to conditidigassert that defense order to allow a federal
court to decide in their fer on the merits.”_Id(quoting_Schacht24 U.S. at
389).

The Eleventh Circuit specificallyoted its holding in McClendonas
“limited to the conclusion that thenditional assertion of the Eleventh
Amendment gives a federaluw the discretion to dispef the merits favorably
to the state or its officials if it chooses to do so.” dd1259 (emphasis added).
The court noted that its holdirtpes not conflict with Seabqgrhecause, “in
contrast to the defendants here, themo indication that the defendants in

Seaborrexpressed a willingness to permit tloeit to reach the merits instead of

considering the Eleventhmendment issue.” Idat 1258-59. McClendoappears
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to require an expression of a conditionsdextion, at least in a written pleading or
during oral argument.

Here, as in Seabgrthere is “no indication thgDefendants] . . . expressed a
willingness to permit the court to reattte merits instead of considering the
Eleventh Amendment issue.” ldn the absence of a written or other expression
that Defendants’ assertion of Elevedimendment immunity is conditional, we
are bound to apply Seabommahich requires us to resolve Defendants’ “assertion of
Eleventh Amendment immunity . . . befdmee] may address the merits of the
underlying claim(s).”_Seabori43 F.3d at 1407.

| strongly disagree with thright-line rule in_Seabornncluding because
the opinion fails to consider the sténstial differences between Eleventh
Amendment immunity and traditional #ale 11l jurisdiction. In_McClendonthe
Eleventh Circuit, though recognizinigese differences, was nevertheless
constrained by its prior holding in Seabamtil there were statements made at oral
argument allowing the court to find a conditional assertion exception—an
exception unique to our circuit. The McClendmurt favorably cited the First

Circuit's decision in Parella v. Réd. of Rhode Island Emps.’ Ret. Sy$73 F.3d

! It seems the majority opinion could haween more focused and this concurrence not
necessary if the State was asked to adviskitssassertion of its Eleventh Amendment
immunity was conditional or not.
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46 (1st Cir. 1999), in which the First Qinic held a court may bypass the Eleventh
Amendment issue where other disjiwe grounds exist. In Parelléhe court
reasoned that the distinctions betweenBeventh Amendment bar and ordinary
restrictions on subject matter juristion suggest “that Eleventh Amendment
iIssues do not fall into the categoryAticle Ill questions that Steel Cwould
define as necessarigntecedent.”_ldat 55. The Parelleourt noted that the
Supreme Court in Steel Ceejected the assertion of “hypothetical jurisdiction”
where a court’s Article 1l jurisdictiors in doubt, because a court without
Article Il jurisdiction has no power to dexk the law, and any opinion would thus
be an advisory opinion. ldciting Steel Cq.523 U.S. at 101). The First Circuit
explained that, in the Eleventh Amendmeantext, there is not the same risk of
rendering an advisory opinion. The court reasoned:

[B]ecause Eleventh Amendmenimunity can be waived, the

presence of an Eleventh Ameneim issue does not threaten the

court’s underlying power to declaresttaw. If this were not the case,

sua sponte consideration of a possible Eleventh Amendment bar

would have to be obligatory, hdiscretionary—but the Supreme

Court has now clearly stated that courts are free to ignore possible

Eleventh Amendment concernsaifdefendant chooses not to press

them.
Id. (citation omitted).

Based on this reasoning, the First Gitcuggested that the “relevant maxim

in the Eleventh Amendment context is not that federal courts cannot act without
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first establishing their jurisdiction, buather that courts should ‘not reach
constitutional questions in advance of thecessity of deding them.” Id.at 56

(quoting Am. Mfrs. Mut. Ins. Co. v. Sulliva®26 U.S. 40, 62 (1999) (Ginsurg, J.,

concurring in part and concung in the judgment)). The Parettaurt also noted
that avoiding Eleventh Amendment qtiess where there are other dispositive
issues would produce two positive outcomes: (1) avoiding squandering judicial
resources, and (2) avoiding forcingeledants to expend their resources on
Eleventh Amendment questions in situatiomgvhich they would rather not do so.
Id. Finally, the Parell@ourt noted that requiring courts to rule on Eleventh
Amendment questions would require thémmder certain circumstances, to begin

their opinions with the equivalent of ‘obligatory dicta.

. 57. The reasoning
in Parellaallowed the Eleventh Circuit totrpret an exception to the Seaborn
bright-line test. The result ithe majority opinion here is that the Court elected to
engage in the Eleventh Amendmentlaggtion analysis, which ultimately is
unnecessary dicta in this case. ndfthe reasoning and the result in Parei¢glly
and practically sound, as have thgonéy of the circuit courts._Selair, 443
F.3d at 476.

| believe our circuit, if confromtd with the facts here, would find a

conditional assertion is impllewhere a state moves tesdiiss counts for failure to
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state a claim, or aen banc panel of the Elevent@ircuit would overturn the
inflexible rule in_Seaboraltogether. This conclusiaos supported by the circuit’s
favorable review of Parelland its practical approatb evaluating Eleventh
Amendment issues when other disposiavguments are asserted._In Ramos

v. Tomasing F. App’x __, 2017 WL 28894721th Cir. July 7, 2017), a

decision issued just last month, trefendant assertesgtveral grounds for
dismissal, including one based on ElebeAmendment sovereign immunity. In
choosing not to consider the defentla Eleventh Amendment sovereign
iImmunity argument, the court stated: ‘@ese all of Ramos’s claims are barred

by Rooker-Feldmaand Parkermmunity grounds, we decline to address Ramos’s

additional argument concerning EletleAmendment immunity, and those
arguments that do not involve thpplication of immunity.”_Idat *5 n.4. Though

it is an unpublished decision, the circuit in Rammsdeclining to address the
Eleventh Amendment immunity issueegvin the absence of “conditional”
language, accomplished the same ficatresults reached in McClenddrecause
“avoiding Eleventh Amendment questionses there are other dispositive issues
. . . permits courts to avoid squandg judicial resources.” McClendp61 F.3d

at 1259 (alteration not adopted) (quoting Paydl#8 F.3d at 56).

% The judicially created “conditional” as$ien of an Eleventh Amendment sovereign
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In view of the Eleventh Circuit’s pracal approach in declining to consider
the Eleventh Amendment munity issue in McClendoand in_Ramasd believe it
would today decline to apply theflexible standard in Seabarnnstead, it is the
logical and reasonable next step for the circuit either to overrule Seattorn
“interpret” a failure to state a claidefense in a case like ours to imply a
conditional assertion of the State’s Eleventh Amendment immunity defense and
allow courts to decline to address EletteAmendment immunity where, as here,
the claim against the Stagedismissed on the merits. If we were not bound to
apply Seabornl would avoid addressing an opn on the application of the
Eleventh Amendment and whether @t 2 abrogates Eleventh Amendment
immunity, which, as it turns out, is tleguivalent of “obligatory dicta” in this
opinion. SedParella173 F.3d at 57. Such a resalko is consistent with the

historic principles of judicial restraint.

immunity defense promotes incortsist results that do not promattbility. For example, if in
one case a state defendant asserted Elevenémédment and Rule 12(b)(6) failure to state a
claim grounds for dismissal and said the El¢lr@kmendment defense was “conditional,” but in
another case the state failed to state fhymeently obligatory “conditional” language, even
though it seeks for the Rule 12(b)(6) grounds tddtermined first, the Court has to go through
two different analytical processesen if in both cases thereadinding that the claim fails to
meet the Rule 12(b)(6) standard. In the dase where the obligatory “conditional” assertion
language is not used, the Court and the mawi@sted time and effort to address the now
inconsequential Eleventh Amendment argumente Qétter rule in cases where there is a motion
to dismiss under Rule 12(b)(6) is always to fistermine if a complaint even asserts plausible
claims before deciding if the Eleventh Amendment bars them.
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