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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

ROSHANDA FOSTER,
Plaintiff,
V. 1:17-cv-1690-W SD

LEGACY KEYS,LLC, 1250
NORTH INVESTMENTS, LLC,
WATKINSREALTY SERVICES,
LLC, INVESTOR MANAGEMENT
GROUP, INC., OAK COAST
PROPERTIES, LLC, JOHN DOES
1-5,and LETITIA GREENWAY,

Defendant.

OPINION AND ORDER

This matter is before the Court on Rl#if Roshanda Foster’s (“Plaintiff”)
Motion to Remand to State Court [7Motion to Remand”).
l. BACKGROUND

On April 3, 2017, Plaintiff filed heComplaint, ([1] at 9-22 (ECF
Pagination)), in the State Court oflteun County, Georgia. On May 11, 2017,
Defendant Legacy Keys, LLC (“Legacy Keys”) filed N®tice of Removal [1],
asserting that the Court has diversitgigdiction over this action pursuant to

28 U.S.C. § 1332. Legacy K= alleges that the individual members of Legacy
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Keys, LLC, North Investments, LL@Vatkins Realty Services, LLC, and Oak
Coast Properties, LLC He “LLC Defendants”) are “resident[s]” of either
California or Florida. (Notice of Removal 1 7, 9, 10, 11).

On June 1, 2017, Plaintiff filed her Motion to Remand. Plaintiff argues that
the Notice of Removal fails to propgmllege the citizenship of the LLC
Defendants, and thus the Court lagkgsdiction over this action. On
June 13, 2017, Legacy Keys filed its tbm to Amend Notice of Removal [16],
seeking to amend its allegationdriolude that the nmabers of the LLC
Defendants are “residents and citiger California.” ([16] at 1-2).

[I. DISCUSSION

In removed cases, the removing defenides the burden to establish the

existence of diversity jurisdiction. S&élliams v. Best Buy C9.269 F.3d 1316,

1319 (11th Cir. 2001). “[B]ecause remal jurisdiction raises significant

federalism concerns, fedexurts are directed to construe removal statutes

strictly.” Griffith v. Wal-Mart Stores East, L.P884 F. Supp. 2d 1218, 1221 (N.D.

Ala. 2012) (citing Univ. of SAla v. Am. Tobacco Cg168 F.3d 405, 411 (11th

Cir. 1999). Removal statutes are to bectitriconstrued, wittall doubts resolved

in favor of remand._Id{quoting_Lowe’s OK’d Used Car Inc. v. Acceptance Ins.

Co. 995 F. Supp. 1388, 1389 (M.D. Ala. 1998)).



Legacy Keys contends the Court has diversity jurisdiction over this action.
The Court has diversity jurisdiction avan action in which the amount in
controversy exceeds $75,000dahe action is between aéins of different States.
28 U.S.C. § 1332(a)(1). “Diversity jwdiction, as a genal rule, requires
complete diversity—every plaintiff mube diverse from every defendant.”

Palmer Hosp. Auth. of Randolph Cnt22 F.3d 1559, 1564 (11th Cir. 1994). A

limited liability company is a citizen of arstate of which one of its members is a

citizen. Rolling Greens MHP, L.B. Comcast SCH Holdings L.L.C374 F.3d

1020, 1022 (11th Cir. 2004). “To sufficigyallege the citizenships of these
unincorporated business enti#tj@ party must list the citizenships of all the
members of the limited lidlity company . . . .”_Id. To show citizenship,

“[r]lesidence alone is not enoughTravaglio v. Am. Express Co/35 F.3d 1266,

1269 (11th Cir. 2013). For United Stateszgtis, “[c]itizenship is equivalent to
‘domicile’ for purposes of diversity fisdiction,” and “donicile requires both
residence in a state and ‘an intention to remain there indefinitely.(queting

McCormick v. Aderholt293 F.3d 1254, 1257-58 (11th Cir. 2002)).

Legacy Keys’ allegation in its Notice Bfemoval is insufficient to establish
the citizenship of the LLC Defendantgdause, to show citizenship, “[r]lesidence

alone is not enough.” ldLegacy Keys, attempting twre its defective pleading,



seeks to amend its Notice of Rembiaproperly allege citizenship.Legacy

Keys, however, now offers a contradictoapd unsworn, allegation that all of the
members of the LLC Defendanare citizens of California, apparently forgetting
that it had previously algeed Defendant Realty Seces, LLC's member was a
Florida resident.

Legacy Keys has had ample opportunity to properly establish that removal is
appropriate in this case. Its first opfority was when it filed its Notice of
Removal and supporting documents. LegkKeys had a second opportunity in
responding to Plaintiff's Motion to Remd, which put Legacy Keys on notice that
the diversity allegations in its removal petition were deficier@gacy Keys had a
third opportunity when it filed its Motion to Amend, which contains citizenship
allegations that contradict its Notice of Reval. Legacy Key$fas not satisfied its

burden to show the parties are diver$be Court declines to grant Legacy Keys

! Generally, beforeua sponte remanding a case basaplon a failure to allege

citizenship in its notice of removal, a dist court must allow a party to cure the
failure. SeeCorp. Mgmt. Advisors, Inov. Artien Complexus, In¢561 F.3d 1294,
1297 (11th Cir. 2009). If, however, a pahgs filed a motion to remand, a court’s
order to remand is not consider® sponte. SeeVelchez v. Carnival Corp331

F.3d 1207, 1210 (11th Cir. 2003) (“When atpanoves for remand . . . that party
wants to go back to statewrt. The motion establishes that the moving party does
not want to acquiesce in the federalim despite any proderal defects.”).




another bite at the apple. Legacy Keyiition to Amend is denied, and Plaintiff's
Motion to Remand is grantéd.
1. CONCLUSION

For the foregoing reasons,

ITISHEREBY ORDERED that Defendant Leagy Keys, LLC’s Motion
to Amend Notice of Removal [16] BENIED.

IT ISFURTHER ORDERED that Plaintiff Roshanda Foster’'s Motion to
Remand to State Court [7]@RANTED. The Clerk of Court iDIRECTED to

REMAND this action to the State Court of Fulton County.

2 Remand also appears to be apgegprpursuant to Lowery v. Alabama

Power Co.483 F.3d 1184 (11th Cir. 2007), whicHdhéhat, where a properly-filed
motion to remand challenges a “sec@adagraph” remval under 28 U.S.C.

8 1446(b), a court can consider onlg thotice of removal and accompanying
documents._Seid. at 1214. Because Legacy Keys could not rely on the
Complaint to initially satisfy removdliiy requirements—because the Complaint
did not provide the citizenships of therfigs—this case appears to be a “second
paragraph” removal. Beuasae Plaintiff timely filecher Motion to Remand, the
Court may only consider the notice ofrteval and accompanying documents. See
id.; see als@\llen v. ThomasNo. 3:10-cv-742-WKW, 2011 WL 197964, at *3
(M.D. Ala. Jan. 20, 2011) (explaining that Lowe&gmains binding for second
paragraph removal caseslhese documents do not establish that removal was
proper or that jurisdiction was preseii®emand is thus appropriate pursuant to

Lowery.




SO ORDERED this 12th day of July, 2017.

Wirkian b, M

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE




