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ssioner, Social Security Administration Dog.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
SHARON M.,
Plaintiff,
V. : CIVIL ACTION FILE NO.
1:17-cv-01847-AJB
COMMISSIONER, SOCIAL :
SECURITY ADMINISTRATION, :

Defendant.

ORDER AND OPINION

Plaintiff Sharon M. (“Plaintiff”) brought this action pursuant to section 205
of the Social Security Act, 42 U.S.C. § 405(ty) obtain judicial review of the final
decision of the Commissioner of the ctd Security Administration (“the
Commissioner”) denying her application for Disability Insurance Benefits (“DIE

under the Social Security A¢tFor the reasons below, the undersigREYERSES

! The parties have consented tce tlxercise of jurisdiction by the

undersigned pursuant to 28 U.S.C. § 636(c)Rwle 73 of the Federal Rules of Civi
Procedure. SeeDkt. Entry dated June 21, 201 7)herefore, this Order constitutes
final Order of the Court.

2 Title 1l of the Social Security Act provides for DIB. 42 U.S.C. § 4(
et seq Title XVI of the Social 8curity Act, 42 U.S.C. § 138&t seq, provides for
Supplemental Security Income Benefits floe disabled (“SSI”). SSI claims are ng
tied to the attainment of a partianl period of insurance eligibility. Baxter v.
Schweiker538 F. Supp. 343, 350 (N.D. Ga. 198P)therwise, the relevant law anc
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the final decision of the CommissiorD REMANDS the case to the Commissione
for further proceedings consistent with this opinion.
l. PROCEDURAL HISTORY

Plaintiff filed an application foDIB on May 22, 2013, alleging disability
commencing on February 21, 2012. [Record (hereinafter “R”) 158]. Plaint
application was denied initialgnd on reconsiderationS¢eR64-75, 83-86]. Plaintiff
then requested a hearing before an Administrative Law Judge (“ALJ"”). [R87].
evidentiary hearing was hedth March 17, 2016. [R35-54The ALJ issued a decision
on April 29, 2016, denying Plaintiff's apphtion on the ground that she had not be
under a “disability” at any time through the date of the decision. [R16-34]. Plai

sought review by the Appeals Council, aheé Appeals Council denied Plaintiff'g

regulations governing the detanation of disability undea claim for DIB are nearly
identical to those governing thetdemination under a claim for SSNind v. Barnhart
133 Fed. Appx. 684, 690 n.4 (ACir. June 2, 2005) (citingyicDaniel v. Bowen
800 F.2d 1026, 1031 n.4 (1.Cir. 1986)). In general, tHegal standard® be applied
are the same regardless of whether a clairmaeks DIB, to establish a “period o
disability,” or to recover SShlthough different statutesd regulations apply to eacl
type of claim.See42 U.S.C. § 1383(c)(3) (establishing that the judicial provisiong
42 U.S.C. 8 405(g) are fully applicable to atgifor SSI). Therefore, to the extent thi
the Court cites to SSI cases, statutes, gulegions, they are equally applicable t
Plaintiff's DIB claims.
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request for review on Mar@1, 2017, making the ALJ’s decision the final decision [of

the Commissioner. [R1-5].

Plaintiff then filed an action in thi€ourt on May 22, 2017, seeking review of

the Commissioner’s decision. [Doc. 1]. eflanswer and transcript were filed on

September 8, 2017.SgeDocs. 6, 7]. On October 12017, Plaintiff filed a brief in

support of her petition for review of the Commissioner’s decision, [Doc. 10];

December 14, 2017, the Commissioner filedesponse in support of the decisiop,

[Doc. 14]; and on December 26, 2017, Pldirftied a reply brief in support of her
petition for review, [Doc. 16]. The rttar is now before the Court upon th
administrative record, the parties’ plaags, and the parties’ briefs, and it i
accordingly ripe for review pursuant to 42 U.S.C. § 405(Q).

.  STANDARD FOR DETERMINING DISABILITY

An individual is considered disabled fourposes of disability benefits if he i$

unable to “engage in any substantialnf activity by reason of any medically
determinable physical or mental impairmerttich can be expected to result in dea
or which has lasted or can be expecteldsd for a continuous period of not less thé
12 months.” 42 U.S.C. § 423(d)(1)(A). Timepairment or impairments must resu

from anatomical, psychological, or physiological abnormalities which are demonst
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by medically accepted clinical or laborataliggnostic techniquesid must be of such
severity that the claimant is not gnunable to do prewus work but cannot,

considering age, education, and wakperience, engage in any other kind ¢

substantial gainful work that existstire national economy. 42 U.S.C. 8§ 423(d)(2)-(3).

The burden of proof in a Social Security disability case is divided betweer
claimant and the Commissiondie claimant bears the primary burden of establish
the existence of a “disability” and theoe¢ entitlement to disability benefits
20 C.F.R. 8 404.1512(a). The Commissionees a five-step sequential process
determine whether the claimant has met the burden of proving disab
20 C.F.R. 8 404.1520(dyoughty v. Apfe245 F.3d 1274, 1278 (1Cir. 2001);Jones
v. Apfe] 190 F.3d 1224, 1228 (1 Cir. 1999). The claimant must prove at step one |
he is not undertaking substantial gainactivity. 20 C.F.R. 8 404.1520(a)(4)(i)
At step two, the claimant must prove thatis suffering from aevere impairment or
combination of impairments that significantly limits his ability to perform ba
work-related activities. 20 CIR. 8 404.1520(a)(4)(ii). At stapree, if the impairment
meets one of the listed impairments in Apgi 1 to Subpart P d?art 404 (Listing of
Impairments), the claimant will be considdrdisabled without consideration of agf

education, and work experiem. 20 C.F.R. § 404.1520(a)(4)(iii). At step four, if th

lity.

nat

e




AO 72A
(Rev.8/8
2)

claimant is unable to prove the existenca b$ted impairment, he must prove that h

S

impairment prevents performance of past relevant work.

20 C.F.R. § 404.1520(a)(4)(iv). At step fitbke regulations direct the Commissiongr

to consider the claimant’s residual fuloctal capacity, age, edation, and past work
experience to determine whether the claitnzan perform other work besides pa
relevant work. 20 C.F.R. 8§ 404.152{{tg(v). The Commissioner must produc
evidence that there is other work avaitahl the national economy that the claima
has the capacity to performDoughty 245 F.3d at 1278 n.2. To be considerg
disabled, the claimant must prove amability to perform the jobs that the
Commissioner listsld.

If at any step in the sequence a clainan be found disabled or not disable
the sequential evaluation ceases and further inquiry en
See20 C.F.R. §404.1520(a)(4). Despite thetsigfof burdens at step five, the overa
burden rests on the claimant to prove thatshenable to engage any substantial
gainful activity that exists in the national econonijoughty 245 F.3d at 1278 n.2;
Boyd v. Heckler704 F.2d 1207, 1209 (1 Tir. 1983) superseded by statute on otheg
grounds by42 U.S.C. 8§ 423(d)(5)as recognized in Elam v. R.R. Ret. ,Bc

921 F.2d 1210, 1214 (LTir. 1991).
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1. SCOPE OF JUDICIAL REVIEW

A limited scope of judicial naew applies to a denial &ocial Security benefits
by the Commissioner. Judicial reviewtbe administrative decision addresses thr
guestions: (1) whether the proper legahdtads were applied; (2) whether there w
substantial evidence to support the findinggof; and (3) whether the findings of fac
resolved the crucial issuesWashington v. Astryes58 F. Supp. 2d 1287, 1296
(N.D. Ga. 2008)Fields v. Harris 498 F. Supp. 478, 488 (N.D. Ga. 1980). This Col
may not decide the facts anew, reweighaidence, or substitute its judgment for ths
of the Commissioner.Dyer v. Barnhart 395 F.3d 1206, 1210 (4Lir. 2005). If
substantial evidence supports the Commissioner’'s factual findings and
Commissioner applies the proper legahdi@ds, the Commissioner’s findings ar
conclusive. Lewis v. Callahan125 F.3d 1436, 1439-40 (1 Cir. 1997);Barnes v.
Sullivan 932 F.2d 1356, 1358 (1 Cir. 1991)Martin v. Sullivan894 F.2d 1520, 1529
(11" Cir. 1990);Walker v. Bowen826 F.2d 996, 999 (I'1Cir. 1987) (per curiam);
Hillsman v. Bowen804 F.2d 1179, 1180 (1LTir. 1986) (per curiamBloodsworth
v. Heckler 703 F.2d 1233, 1239 (£ LCir. 1983).

“Substantial evidence” means “morghan a scintilla, but less than a

preponderance.Bloodsworth 703 F.2d at 1239. It means such relevant evidencs
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a reasonable mind might accept as adedwaseipport a conclusion, and it must be
enough to justify a refusal to direcvardict were the case before a juRichardson
v. Perales 402 U.S. 389, 401 (1971Millsman 804 F.2d at 1180Bloodsworth
703 F.2d at 1239. “In determining whether substantial evidence exists, [the Gourt]
must view the record as a whole, taking into account evidence favorable as well a
unfavorable to the [Commissioner’s] decisioiChester v. Bowerr92 F.2d 129, 131
(11™ Cir. 1986) (per curiam). Even whereth is substantial @ence to the contrary
of the ALJ’s findings, the ALJ decision will not be overturned where “there is
substantially supportive evide@” of the ALJ's decision. Barron v. Sullivan
924 F.2d 227,230 (¥ICir. 1991). In contrast, revieof the ALJ’s application of legal
principles is plenary Foote v. Chater67 F.3d 1553, 1558 (11Cir. 1995);Walker;
826 F.2d at 999.
IV. STATEMENT OF FACTS?®

A. Background

Plaintiff was forty-nine years old on tialeged onset date and fifty-three yeafs

old on the date of the ALJdision. [R30, 39, 158]. Slmas a tenth-grade education

3 In general, the records referendedthis section are limited to those

deemed by the parties to be relevant to this app8aklocs. 10, 14, 16].
7
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and previously worked as a cashier, sefveusekeeping cleaner, front-desk clerk, a

maintenance worker. [R48-49]. Plaintiffesges that she is disabled due to a bal

disorder; problems walking, standing, and sitting; a sleep disorder; and high blooc

pressure. [R174].
B. Lay Testimony
Plaintiff testified that she had been fired in February 2012 from the Hou

Authority because her back problems prdgdrer from doing the work they had hire

her to do. [R42]. She stated that shes weedically able to drive, but she had npt

driven in two years because she did have a car, and she took MARTA to th
hearing. [R40-41].

Plaintiff used a walker at the hearing testified that neitér the walker nor a
cane she used had been prescribed by amdofiR#l4]. She stated that it had beg

recommended that she have back surderyshe did go forward with the surgen

because she was afraid: “fBy said they would have bweak my bone and put pins

and stuff in my back and | just wasn’t dgafor it. Mentally, | wasn’t ready for it.”
[R45].
Plaintiff cooks, using a chair by the stove, and she shops for groceries ug

one of the motorized chairs provided by thtore. [R49, 201]. She lives with
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roommate in subsidized housing and tigltleans her own room. [R49-50]. Sh

reported that it was difficult to keep the apaent clean: “[I]f | wak or clean all day

| would have to rest for the next twoyda so | clean a little at a time each day}

[R201].

C. Administrative Records

Plaintiff's earnings record shows earnings of $9,404.05 in 2012 and $9,42
in 2013. [R169]. For 2012, $2,394.05 thie earnings were from her longtimg
employer, Habitat Compangnd were consistent wither report of having worked
through February 2012. [R167]. The amuohal $7,010.00 repéed in 2012 and the
$9,423.00 reported in 2013 were posasdself-employment. [R167-68].

D. Medical Records

Plaintiff presented to Joseph G. Saulsh.D., at Concentra Medical Centers

on October 12, 2011, for follow-up on a warkury. [R244]. Plaintiff described

stiffness and pain in her lower back theds mild and aching and did not radiate.

[R244]. On examination, it was noted tRdaintiff had full range of motion with pain
on flexion at ninety degrees and mild temass in the midline paraspinous musclg
and results were otherwise normal. [R24&he was directed to continue physic

therapy and a home exercise program aad restricted to no lifting, pushing, o

(4%

3.00

1%

1%

S,

al




AO 72A
(Rev.8/8
2)

pulling greater than twenty pounds, and nadieg greater than five times per hout.

[R244].

Plaintiff saw physiatrist Matthew Richardson, M.D., of US MedGroup,
January 26, 2012, and February 2, 2012, regarding pain in her back and abd
[R224, 226]. Dr. Richardson noted that Plaintiff was using a single-point cane tha
had purchased herself. [R224, 226-27]. He referred her iwrasuegeon and limited
her to no lifting, pushing, or pulling ovéve pounds of force; no prolonged standin
or walking; and sitting at least fifty percent of the time. [R224, 227].

Plaintiff saw orthopedist Dr. Plas T. James, M.D., at US MedGroup,
February 21, 2012, with complaints of intractable low-back, left-buttock, and left-g
pain. [R221]. Upon examination, Dr.ndas found that Plaintiff walked with 3
crouched gait with her caneher right hand; she had marked paraspinal spasms, 1
greater than left; her range of motion Wasted; a straight-leg-raise test was positiV
on the left; and Plaintiff's hip and lower-extremistrength was 4/5. [R221]. An x-ray

and MRI of the lumbar spine revealed-b4and L5-S1 degenerative disc diseas

4 Straight-leg-raising tests are donetdst nerves and muscle strength af

to assess the presence of tension orstietic nerve. WebMD, Back Pain Test$

https://www.webmd.com/back-pain/backip-tests#1 (last visited 9/13/18).
10
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moderate-to-severe arthropathgt L4-5 and L5-S1, and left foraminal narrowin

encroaching on the L4 nerve root. [R221-2BPf. James recommended that Plaintiff

undergo L3-4, L4-5, and L5-S1 discographapd a CAT scan to evaluate discogen
pain and advised her to return to wokt lift no more than five pounds, push or pu
no more than five pounds, and sit fifty percent of the time. [R222].

Plaintiff returned to see Dr. James April 3, 2012, with complaints of
intractable low-back, left-buttock, and gngain. [R218]. The physical-exam finding
were unchanged, and Plafhtvas continued on modifieduty with no lifting greater
than five pounds, no bending, and no poghor pulling greatethan five pounds.
[R218]. Notes also indicate that lumbdasion was recommended, pending worker
compensation approval. [R218].

Plaintiff saw Dr. James again on May PB12, with complaints of intractable

low-back, left-buttock, and groin pain [R216]. Physical-exam findings wer¢

> “Arthropathy” is a disease of the joints. J.E. Schmidt, MAXQrneys’
Dictionary of Medicine, lllustrated\-542 (46" ed. 2012).

6 Discography uses imaging guidance to direct an injection of cont

material into the center of one or more spitiscs to help ideify the source of back
pain. It also is used to help guide ttneatment of abnormal intervertebral disc
Radiologylnfo.org, Discography (Discogram)
https://lwww.radiologyinfo.org/en/info.cfm?pg=discography (last visited 9/13/18)
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unchanged, and it wasoted that Plainti was not working. [R216]. Dr. James
continued her on the same duty restrictiang continue to recommend lumbar fusion.
[R216].
On October 8, 2012, Plaintiff saw KeSanford, M.D., for a consultative
examination. [R254]. He observed tHalaintiff exhibited no muscle spasms,
tenderness, or swelling in her back khat she reporteghain on flexion and
demonstrated tenderness in the left buttdé¥255]. He also ned that her gait was
abnormal, she used a cruteimd she walked slowly, with limp favoring the left leg;
she was able to get on and off the exanetaldwly and with difficulty; and she did nof
require an assistive device to ambuldfe255, 259]. Dr. Sanford further noted that
Plaintiff's upper- and lower-es¢mity strength was 5/5;rsight-leg-raise testing wasg
negative; she exhibited no sensoryicits; deep-tendon reflexes were’2and the

ranges of motion in Plaintiff’'s back aholwer extremities were normal. [R256-58].

! Deep-tendon reflexes are graded dleves: O = a tap elicits no response,

which is always abnormal; 1+ = a tap eli@atslight but definitely present response,
which may or may not be normal; 2+ = a &igits a brisk response, which is normad
3+ = a tap elicits a very brisk responajch may or may ndbe normal; and 4+ =
tap elicits a repeating reflex, which isvalys abnormal. H. Kenneth Walker, Deep
Tendon Reflexe€linical Methods: The History, Physical, & Laboratory Examinations
(3d ed. 1990)available athttp://www.ncbi.nlm.nih.gov/books/NBK396 (last visite(
9/13/18).
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Dr. Sanford diagnosed back pain with degatee disc disease at L4-5 and L5-S1, ¢
foraminal narrowing at the L4 nerve roa#-5 and L5-S1 facet arthropathy, an
obesity, and he opined that Plaintiff would be limited in standing, walking, sitt
pushing, and pulling. [R256].

On November 29, 2012, Thomas r&an, M.D., a state-agency medicg
consultant, reviewed the record evidenod opined that Plaintiff could occasionall,

lift and/or carry twenty poundsnd frequently lift and/acarry ten pounds. [R59-61],

He further opined that shewld stand and/or walk six hauper day, sit six hours pef

day, and push/pull twenty pounds occasionally amdpeunds frequdly; could
frequently climb ramps and stgj must never climb ladderspes, or scaffolds; could
occasionally stoop, kneel, crouch, or crawl; could balance without limitation;
needed to avoid concentrated expedorwetness and hazards. [R59-60].

On March 25, 2013, Plaintiff went to Grady Hospital for a primary care vi
[R267]. She reported that she was exa@ng by riding her bike but would stop whe
her back bothered her. [R268]. She atated that she waaking ibuprofen and

tramaddl for her back pain and had nevseen on any neuropathic medication

8 Tramadol is in a class of mediaats called opiate (narcotic) analgesig

and is used to relieve moderdo moderately severeipa MedlinePlus, Tramadol,
http://medlineplus.gov/druginfo/meds/a695011.html (last visited 9/13/18).
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[R268]. On examination, she exhibited nangptenderness, but a straight-leg-raise

test was positive on the left. [R269]. Shesvaalvised to lose wght and walk three

times per week. [R270].

On May 5, 2013, Plaintiff returned to @afor evaluation of shortness of breath.

[R289]. Her musculoskeletednge of motion was normalnd she exhibited no edema

or tenderness. [R290].

On May 13, 2013, Plaintiff began physithaérapy at Grady for back pain and

neuropathic leg pain. [R3175he reported pain in her central lumbar region that §
rated at ten on a ten-point scale and et indicated was aggravated by prolong
walking and sitting. [R317]Her gait was independenitiva cane, and it was noteq
that she was functional in hertadties of daily living. [R318].

On June 24, 2013, Plaintiff followed uptiwGrady. [R324]. She reported tha
she had started exercising and had lostesveight but stopped when she develop
a cold. [R325]. She requested a hamghesl parking pass, but the physician sa
“l do not see a need for this, in fact @eals to be more active,” and he discussed

need for weight loss. [R327].
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Plaintiff followed up with Grady pmary care on January 24, 2014, wit
complaints of a cough. [R332-33]. Hawusculoskeletal and extremity exams we
noted to be normal. [R333].

On March 27, 2014, Ramana Reddy, M.D., a state-agency medical consy
reviewed the record and opined that Pl#intuld occasionally lift and/or carry twenty
pounds and frequently lift amat/ carry ten pounds; couldastd and/or walk six hours
per day, sit six hours pday, and push/pull twenpounds occasionally and ten pound
frequently; could frequentlylimb ramps and stairs; coufever climb ladders, ropes
or scaffolds; could occasionally stoopgleh crouch, or crawl; could balance withot
limitation; and needed to avoid conterted exposure to hazards. [R70-73].

In a letter dated October 13, 2014, BaNweary, M.D., an internal-medicing

resident at Grady, wrote a letter to thei@bSecurity Administration indicating that

Plaintiff had a stooped posture when er@gth reduced spinal extension; had njo

vertebral tenderness to patwn; had difficulty mobilizing due to pain; exhibite
reduced flexion, severelyaaced lateral rotation, andvWer-limb strength of 5/5 with
no reduced sensation; and was using Motrin for pain relief. [R337]. Dr. Neary
completed a Disability Verification Forfor HUD indicating that Plaintiff had a

physical impairment that was expected t@bleng-continued and indefinite duration
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substantially impeded her ability to live inmdently, and was slich a nature that
the ability to live independently could beproved by more suitable housing; that the
cause of Plaintiff's disability was hronic back pain due to degenerativie
osteoarthritis”; that she had been diagnagialaxial low-back pain likely due to facef
arthropathy; and that she was unable to work in any capacity. [R353].

On August 17, 2015, Plaintiff went to Mercy Care North Primary Care [for
evaluation of her asthma. [R369]. Netedicate that she exhibited a normal
musculoskeletal range of moti and had no edema. [R369].

On September 16, 2015, Plaintiff faked up with Mercy Care North Primary,
Care regarding diabetes, hypertension, lyperlipidemia. [R372]. She denied any
new concerns. [R372]. She exhibited ndrmasculoskeletal rege of motion and no
edema. [R373].

On October 21, 2015, Plaintiff went todsly with complaints of right-knee pair

and a request for refills of metforminamlodipine'® and hydrochlorothiazidg.

9 Metformin increases the body’s response to insulin. Metformin is often

used alone or with other medications, including insulin, to treat type 2 diabgtes.

MedlinePlus, Metformin, https://medlineplus.gov/druginfo/meds/a696005.html (last
visited 9/13/18).

10 Amlodipine is a calcium channel blocker that is used alone or

combination with other medications teeat high blood pressure and chest paln.
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[R405]. She reported that the knee pais warse going down stairs and when lying

in bed and that ibuprofen helped. [R405he had no other complaints or problems;

denied back pain; and exhibited normaige of motion in the right knee, with ng

swelling, effusion, tenderness, erythema; but was posiéivor arthralgias and a gaif

problem. [R405-06]. She was given refilis the requested medications; prescribed

naproxef?; and referred for an x-ray of the right knee. [R407].

Plaintiff returned to Grady for medigan refills on Januar7, 2016. [R380].

She reported that she wafing well and her only problem was back pain. [R380].

Her musculoskeletal rangemibtion was normal, and skeghibited no edema. [R381]

MedlinePlus, Amlodipine, https://medlineplus.gov/druginfo/meds/a692044.html (last

visited 9/13/18).

1 Hydrochlorothiazide is a “water pill” and is used to treat high blopd

pressure and fluid retentiamaused by various conditions, including heart disease}

\U

causes the kidneys to get rid of unneedater and salt from the body into the urine.

MedlinePlus, Hydrochlorothiazide,
https://medlineplus.gov/druginfo/meds/a682571.html (last visited 9/13/18).

12 Naproxen is a nonsteroidal anti-inflanatory drug used to relieve pain,
tenderness, swelling, and stidss. MedlinePlus, Naproxen
https://medlineplus.gov/druginfo/meds/a681029.html (last visited 9/13/18).
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E. Vocational-Expert Testimony
When asked about the working abilityaoperson of Plaintiff's age, education
and work experience, who could perform watkhe light exertional level; would neec

to avoid climbing ropes, laddg and scaffolds and to adainprotected heights; could

occasionally climb ramps and stairs; magoid crawling; could occasionally stoop;

could frequently kneel, balance, or crouclowd be restricted to simple tasks; shou
avoid work environments with extrentemperatures; could perform occasion
repetitive overhead reaching and pulling; angtavoid jobs that require extreme @

fast-paced work environments or job ggares, such as job-production quotas, t

vocational expert (“VE”) testified that thensen could work in the occupations of table

worker, office helper, or assembler, and thatjobs exist in significant numbers in th
national economy. [R50-51].
IV. ALJS FINDINGS

The ALJ made the following findings of fact and conclusions of law:

1. The claimant meets the insurgdtus requirements of the Social
Security Act through December 31, 2016.

2. The claimant has nenhgaged in substantigainful activity since

February 21, 2012, the alleged onset date (20 CFR 404.1571
et seq, and 416.97 &t seq).

18
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The claimant has the followingv&e impairments: low back pain;
degenerative disc diseas stenosis; and obesity
(20 CFR 404.1520(c) and 416.920(c)).

The claimant does not have an impairment or combination of
impairments that meets or medicadlguals the severity of one of
the listed impairments in 20 CHRart 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925
and 416.926).

After careful consideration d@he entire recordthe undersigned
finds that the claimant has the residual functional capacity to
perform less than the full range of light work as defined in
20 CFR 404.1567(b) and 416.967(b) except she should avoid
climbing ropes, ladders, scaffolds)d unprotected heights. The
claimant should avoid crawling. The claimant can occasionally
climb ramps and stairs, stoggmd [perform] repetitive overhead
reaching and pulling. The claimiacan frequently kneel, balance,
and crouch. Because of occasional pain, the clamant is restricted
to simple tasks. The claimant should avoid work environments
temperature extremes, to clode extreme heat and cold
temperatures [sic]. The claimant should avoid jobs that require
extreme or fast pace work enviroants, or job pressures, including
job production quotas. With these restrictions, the claimant then
will be able to focus and condeate, maintain attention and
concentration throughout the workday, and to complete a normal
workday at a pace that would be considered adequate.

19
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10.

11.

[R21-30].

The claimant is unable to perform any past relevant work
(20 CFR 404.1565 and 416.965).

The claimant was born on Fabry 4, 1963 andias 49 years old,
which is defined as a younger imdiual age 18-49, on the alleged
disability onset date. The amant subsequently changed age
category to closely approaching advanced age (20 CFR 404.1563
and 416.963).

The claimant has a limited edtioa and is able to communicate in
English (20 CFR 404.1564 and 416.964).

Transferability of job skills is not material to the determination of
disability because using the Medical-Vocational Rules as a
framework supports a finding thatetltlaimant is “not disabled,”
whether or not the claimant has transferable job skills
(See SSR 82-41 and 20 CFR Part 404, Subpart P, Appendix 2).

Considering the claimant’s age, education, work experience, and
residual functional capacity, thereegobs that exist in significant
numbers in the national econorthat the claimant can perform
(20 CFR 404.1569, 404.1569(a), 416.969, and 416.969(a)).

The claimant has not been undedisability, as defined in the
Social Security Act, from Febary 21, 2012, through the date of
this decision (20 CFR 404.1520(g) and 416.920(g)).
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The ALJ explained that he assigned “significant weight” to the opinion| of
Dr. Sanford, as Dr. Sanford had perfornaecbmplete physical examination, and that
he assigned “some weight” the opinion of Dr. Neary. [R28]. The ALJ also stated
that he assigned “significant weight” teetbpinions of the state-agency consultants,
“as their opinions are consistent with the ncatlevidence of record that shows that the
claimant is capable of light work.” [R28]The ALJ further explained that he found
Plaintiff's allegations of limitations less th&ully credible because Plaintiff “ha[d] not
generally received the typemiedical treatment one wowapect for a totally disabled

individual,” such as “absolute rest in bédgck strapping, leg traction, or acupuncturg”;

she had not followed up on further aggressive treatment such as surgery; Plaintif
testified to cooking, grocery shopping, asieaning, which “support[ed] the fact that
she is able to do activities of daily ligrnat a normal pace”; and her work activity
postdating the alleged onset datdicated that Plaintiff’slaily activities had, at least
at times, been somewhgtteater than Plaintiff reported. [R27].
VIl. CLAIMS OF ERROR

Plaintiff raises multiple allegations ofrer. First, she contends that the ALJ

erred in his consideration &fr. Sanford’s opinion, as the ALJ never resolved what

U

Plaintiff deems an “obvious contradiction’garding Plaintiff's need for an assistiv{
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device® [Doc. 10 at 9]. Semd, she argues that Dr. Sanford’s and Dr. Neary’s

opinions included greater limitations than the RFC and thus that the assignmeént o

weight to those opinions should havsuikted in a more restrictive RFQd][at 9-10].
Third, Plaintiff contends that the Algrred by assigning significant weight to the
opinions of the state-agency reviewing physisiaecause they did not have the benefit
of reviewing records post-dating their oming and they failed to reconcile the mote
restrictive medical-source opinions they did revievd. &t 10-11]. Fourth, Plaintiff
faults the ALJ for failing to state the weidg assigned to the opinions of the treating
physicians at US MedGroupld[ at 11-13]. Plaintiff arguethat these errors are nat
harmless because the treating and examgiphysicians were all of the opinion that
Plaintiff had significantly greater limitatiorthan those incorporated into the RFC.
[Id. at 14-15].

Additionally, Plaintiff argues that the Alhgld her to an improper standard when
he discounted her credibility on the grounds gshe “ha[d] not generally received the
type of medical treatment one would exp for a totally dsabled individual.”

[Id. at 13-14]. She also contends ttia# ALJ’s credibility determination relies or

13

Plaintiff had argued as an initial thex that the ALJ erred by accepting VE
testimony that was contrary to tbectionary of Occupational TitlegDoc. 10 at 6-9],
but she withdrew the argument in her reply brief, [Doc. 16 at 1].
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misstatements of Plaintiff's testimony redag her activities of daily living and on
unwarranted assumptions about Plaintiffgst-onset earnings and her reasons
foregoing back surgery.ld. at 15-18].

A. Medical-OpiniorEvidence

The Commissioner evaluateevery medical opinion the agency receive
regardless of the source. 20 C.F.R. § 404.152¢{A20 C.F.R. § 404.1527(b) (“In
determining whether you are disabled, we will always consider the medical opir
in your case record togetheitinthe rest of the relevaatidence we receive.”); Socia
Security Ruling (“SSR”) 0®3p, 2006 WL 2329939 at *4 (“[T]he [Social Security] Ac
requires us to consider alf the available evidence the individual’s case record in
every case.”}? Thus, both examining and non-examining sources provide opir
evidence for the ALJ to consider in renagra decision. 20 C.F.R. § 404.1527(c), (¢
In determining the weight of medicalpinions, the ALJ must consider: (1) th

examining relationship; (2) the treatment relationship; (3) evidence supporting

14 Although 20 C.F.R. § 404.1527 has beaperceded and SSR 06-03p—
well as SSR 96-2p and SSR 9p—have been rescinded, they remain applicablg
cases filed prior to March 27, 2017. 20 C.F.R. 8§ 404.1527 (2@afy, Not. of
Rescission of Soc. Sec. Rulings, 96-2p, 96-5p, & 062817 WL 3928297
(Apr. 6, 2017);Not. of Rescission of Soc. Sec. Rulings, 96-2p, 96-5p, & 06
2017 WL 3928298 (Mar. 27, 2017).
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conclusions; (4) the consistgnof the opinion with the record as a whole; (5) the

medical expert’s area of specialty; af) other factors, including the amount af

understanding of disability programs and the familiarity of the medical source
information in the claimant’s case record. 20 C.F.R. § 404.1527(c)(1)-(6).
“[T]he ALJ must state with particularitshe weight given to different medica
opinions and the reasons therefor,” suicht the reviewing court may determin
“whether the ultimate decision on the mers#tsational andgpported by substantial

evidence.” Winschel v. Coim'’r of Soc. Sec631 F.3d 1176, 1179 (1 LCir. 2011)

(punctuation omitted). Moreover, wheam ALJ gives the opinion of a treating

with

D

physician less than substantalcontrolling weight, he must clearly articulate reasons

establishing good cause for doing & C.F.R. § 404.1527(c)(Zpmogy v. Comm’r

of Soc. Se¢ 366 Fed. Appx. 56, 63 (fLCir. Feb. 16, 2010) (citind-ewis

125 F.3d at 1440); SSR 96-2p, 1996 WL 674188 at *5. Good cause exists Wwhen

(1) the treating physician’s opinion was notdteted by the evider; (2) the evidence
supported a contrary finding; or (3) thedting physician’s opion was conclusory or
inconsistent with the doctor's own medical recordsPhillips v. Barnhart

357 F.3d 1232, 1241 (TLCir. 2004). Failure to articate the reasons for giving les

weight to the opinion of a treatinghysician is reversible error. Lewis
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125 F.3d at 1440. A treating physician’s opimis generally entitttto more weight
than a consulting physician’s opinionWilson v. Heckler 734 F.2d 513, 518
(11™ Cir. 1984), and, in fact, the opinion of a consultative examiner is not entitle
any special weighiicSwain v. Bower814 F.2d 617, 619 (YCir. 1987);Burroughs
v. Massanari 156 F. Supp. 2d 1350, 1365 (N.D. Ga. 2001). The opinions

nonexamining, reviewing physans, “when contrary to those of the examinin

physicians, are entitled to little weight, anarating alone do not constitute substantigal

evidence.” Sharfarz v. Bower825 F.2d 278, 280 (Y1Cir. 1987);accord Putman v.

Soc. Sec. Admin., Comm705 Fed. Appx. 929, 932 (1 Cir. Sept. 18, 2017) (quoting

Sharfarj. Nevertheless, an ALmay reject any medical opinion if the evidenc¢

supports a contrary findingSharfarz id.; Putmanid.

dto

of

g

Plaintiff's arguments are well taken. As noted above, the ALJ gave

Dr. Sanford’s consulting opinion “significamteight,” stating that Dr. Sanford found
that “the claimant did not use any assistilevice to ambulate.” [R28]. Dr. Sanford’
opinion actually stated, however, “Gait abnorméh use of crutclslow with limp

favoring the left leg. Sheatds with weight bearing onteght leg. Patient is able

to get on and off the examination table vdifficulty and slow. Patient did not require

an assistive device to ambulate.” [R255 pbasis added)]. Thus, while Dr. Sanfor
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found that Plaintiff did notequirean assistive device to &umlate, he did observe tha
Plaintiff usedone, [R255], consistent with Plaintifitsvn report to Dr. Sanford that shq
uses a crutch toetrease the pressure on her lag$with Dr. Sanford’s opinion that
Plaintiff “would be limited in standing, ileng, sitting, pushing or pulling,” [R256].
The ALJ’s statement that Dr. Sanford found ttia¢ claimant did not use any assistiv,
device to ambulate” is therefore a misstagaiof the record and one that tends
overstate the ease with which Pi#frwas observed to ambulateC¢mpareR28with
R255]. A decision cannot beid#o be supported by substantial evidence whenitre
on statements that are untruélentroy-Tennant v. Astrué&o. 3:07-cv-101-J-TEM,
2008 WL 876961, at *6, 8 (M.D. Fla. Mar. 2008) (An “ALJ is required to build an
accurate and logical bridge from theidance to his or her conclusion.Baker v.
Barnhart No. 03 C 2291, 2004 WL 2032316, at *8 (N.D. lll. Sept. 9, 2004) (sam
As to the opinion of Grady physician Meary, Plaintiff avers that the only
opinion Dr. Neary expressed was in the mabstatement completed for HUD in whicl
he diagnosed axial low-back pain likelype to facet arthropathy and opined th
Plaintiff was unable to work in any capacifypoc. 10 at 10 (citing [R353])]. Plaintiff
contends that “[i]t does not follow thattlie ALJ gave this opinion some weight, tha

she could perform various light jobs on a fiithe basis.” [Doc. 10 at 10]. In responsg
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the Commissioner argues that Dr. Neargwane-time examining physician and h

opinion therefore was not entitled to great weight, [Doc. 14 at 17 (dciwain

S

814 F.2d at 619)]; that a statement of disability is a decision reserved tqQ the

Commissioner and thus is not entitledatoy significant weight, [Doc. 14 at 17-18

(citing 20 C.F.R. 8 404.1527(d); SSR 96-5p, 1996 WL 374183 ab&pmme V.
Comm’r, Soc. Sec. Admjr618 Fed. Appx. 875, 878 (11Cir. May 16, 2013);

Hutchinson v. Astryet08 Fed. Appx. 324, 327 (. Cir. Jan. 18, 2011Bell v. Bowen

796 F.2d 1350, 1353-54 (11Cir. 1986))]; and that because the ALJ considered

Dr. Neary’s observations and the other evigeof record, the ALJ’s failure to weigh
Dr. Neary’s opinion of disability waharmless, [Doc. 14 at 18 (citi@hapman v.

Comm’r of Soc. Sec709 Fed. Appx. 992, 995 (1 Cir. Sept. 26, 2017))].

It first bears remark that the ALJ did not state any reason at all for assigning

“some weight” to the opinion of Dr. Neary. [R28]. A court cannot draw post

conclusions from the evidence but insteaalst determine whether the ALJ properly

applied the law and supported tleesion with substantial evidend®aker v. Comm’r
of Soc. Se¢c384 Fed. Appx. 893, 896 (A Tir. June 23, 2010) (“If an action is to b
upheld it must be upheld on the . . . baséswdated in the agency’s order.”) (citing

FPC v. Texaco, Ing. 417 U.S. 380, 397 (1974))Patterson v. Chater
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983 F. Supp. 1410, 1413 (M.D. Fla. 1997) (holding that it is the duty of the ALJ—

not the court—to draw inferences frometlevidence and resolve conflicts in th
evidence). It is also notable that then@nissioner’'s assertion that Dr. Neary was
one-time examining physician contradictsAhe’s express finding that Dr. Neary was
a treating physician, [R28], a finding thagistirely in line with authority holding that
a doctor who is a member afmedical-treatment team mig considered a “treating
physician” within the context of the SoctBécurity regulations when he transmits h
own knowledge and opinions and those of the medical-treatment t8am. e.g.,

Benton ex rel. Benton v. Barnhag&31 F.3d 1030, 1039 (air. 2003) (finding that

psychiatrist fell into “the treating physici@ategory” where he examined the claimal
about a year before his reponttawas still employed to cure heKjittleson v. Astrue

533 F. Supp.2d 1100, 1116-17 (D. Or. 200"diing doctor was treating doctor wher
he treated claimant briefly, was respofsifor plaintiff's continuing care, and had
direct contact with members of plaintiff's treatment teaof);Moser v. Barnhart
No. Civ. 01-279(JRT/AJB), 2002 WL 459052 *8t(D. Minn. Mar. 18, 2002) (finding
no treating relationship because, althoughimiff went to doctor’s clinic for
twenty-five years, there wa® evidence that the doctor rewied plaintiff's record or

was involved in claimant’s treatment). Heas Dr. Neary statdtiat Plaintiff was in

28

and

e

UJ

is

nt




regular treatment at Gradpd@referred to records indicating that she had been treated
at Grady on numerous previous occasions, [R337, 353], it appears that Dr. Neary’
opinion should have been considered a treating opinion.

The ALJ also was not entitled simplg disregard Dr. Neary’s opinion of
disability. While it is true that the ultimatisability determination is reserved to thg

Commissioner, and even a treating physigarpinion that a claimant is completel)

~

disabled is not entitled to controlling weight, an ALJ may not wholly disregand a
treating physician’s opinion of disability dme mere ground that the opinion infringgs
on the ALJ’s role in making the disabilithetermination. 20 C.F.R. 8 404.1527(d)(1)
(“[W]e review all of the medical findingand other evidence that support a medigal
source’s statement that you are disabledN)tson v. Heckler734 F.2d 513, 518
(11™ Cir. 1984) (explaining that a treatipgysician’s opinion of disability should beg
considered in conjunction with treatment notes and repdffd)iams v. Astrug

No. CV406-19, 2008 WL 591288, at *3 (S.D. G#ar. 3, 2008) (“[O]pinions from any
medical source about issues reserved to the Commissmusénever be ignorednd

[the] notice of the determination or decismnst explain the consideration given to the
treating source’s opinion.”) (quoting SSB-5p, 1996 WL 374183 &l) (alterations

and italics inWilliams).
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The Court also is not persuaded by @ommissioner’s argument that pursuant

to Chapman the ALJ’s error heravas harmless. I€hapman the court held that
ignoring the treating physician’s letter stating that the claimant was “permang
disabled” and therefore unable to servaqury was harmless because the opinion w
conclusory and the medical notes did not support the opini@@hapman

709 Fed. Appx. at 995 (observing thak thoctor listed some of the claimant’
impairments and stated thaestomplained of pain but thidte ALJ had also noted tha
the claimant had refused treatment optiok®re, in contrast, iaddition to stating that
Plaintiff suffered from axial low-back pain bky due to facet arthropathy and that sh
rated her pain at eight on a ten-point sdate Neary also made objective findings tha
Plaintiff had a stooped posture when ered, lealuced spinal extension, had difficult
mobilizing due to pain, had reduced flexiamd had severelydaced lateral rotation,

and he specified that Plaintiff's treatment plan included physical therapy and

inflammatory medication witlacet injections. [R337R8353]. Grady treatment notes

also reflect that in March 2013, Plaintiff sstaking opiate analgesics for her pain, ai
a straight-leg-raise test was positive the left, [R269]; in May 2013, she bega
physical therapy for back pain and neuroplibg pain, her gaiwas independent with

a cane, she rated her central-lumbar paterabn a ten-point scale, and she report
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that her pain was aggravated by prolongratking and sitting[R318]; and well after
Dr. Neary issued his opinion, Plaintiff was observed to still have a gait prob

[R405], and back pain, [R381]. Thesee all findings that support Dr. Neary’s

opinion—or at least a greater level of liation than that appearing in the RF(Q.

Notably, Dr. Sanford’s observations regaigliPlaintiff's use of a crutch to reducq
pressure on her legs alwnd to lend support to Dr. Neary’s opinioikepR254-55].

The Court is also persuaded that the opinions of the state-agency revig
physicians could not senas substantial evidence support the ALJ's decision

because the reviewing physicians did hawe the benefit of reviewing record

post-dating their opinions and they failedréxoncile their opinions with the more

restrictive medical-source opinions they did revie®wedDoc. at 10-11]. Dr. Reddy,
who issued the later of the two reviewing opinions, issued her opinion

March 27, 2014. [R70-73]. She therefoeadered her opinion without the benefit g

reviewing Dr. Neary’s notes indicating thaaintiff had a stooped posture when ere¢

had reduced spinal extension, had difficuftgbilizing due to pia, exhibited reduced
flexion and severely reducéteral rotation, and had been diagnosed with chronic b
pain due to degenerative osteoarthritis and axial low-back pain likely due to

arthropathy, [R337, 353]; Dr. Neary’s opani that Plaintiff was unable to work
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[R353]; and Grady treatment notes indicatihgt Plaintiff still had arthralgias and 3

ro4

gait problem in October 2015, [R405, 407], and back pain in January 2016, [RB81].

Additionally, it does not appear that .DReddy reviewed Grady Hospital treatment
notes showing that in March 2013, Pldinivas taking opiate analgesics for her bacgk
pain and had a positive straight-leg-raise test on thedefypareR72with R269], and

that in May 2013, Plaintiff began physicaéthpy for back pain and neuropathic lgg
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pain, her gait was independent with a cane, she reported pain in the central |
region that she rated at ten on a ten-patates and she indicated that her pain w

aggravated by prolonged walking and sittingprhpareR72 with R317-18], even

Imbs

as

though the treatment notes pre-dated Dr. Reddy’s opinion. Likewise, Dr. Reddy’s

opinion includes no reference @y. Sanford’s finding that Plaintiff would be limited

in standing, walking, pushing, and pulling, [R256]; Dr. Salisbury’s opinion t

Plaintiff was limited to no lifting, pushingy pulling greater than twenty pounds and

nat

no bending greater than five times per hour, [R244]; Dr. James’s observations tha

Plaintiff walked with a crouched gait witlh cane in her right hand, she had mark
paraspinal spasms, right greater than leé &ld an extension jettker range of motion

was limited, and she had modee-to-severe arthropathpd left foraminal narrowing,

[R221-21]; or Dr. James’s opinion that Pk#imeeded a lumbar fusion and should lift
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no greater than five pounds, should puspwkno more than five pounds, and should
sit fifty percent of the time at work, fR8, 222]—nor did Dr. Reddy make any attempt
to reconcile her opinion with the opiniookany of the treating physician<Cdmpare
R70-73]. Accordingly, Dr. Reddy’s opiniaupplies scant basis for a determination
that it was supported by substantial evidence.

The Commissioner contends that tBeor is harmless because the ALJ
considered the evidence that Dr.ddg did not. [Doc. 14 at 18-19 (citirgooper V.
Comm’r of Soc. Sec521 Fed. Appx. 803, 807 (1Cir. June 6, 2013))]. The Cour!
finds this argument unavailing, however,@soperdoes not appear to involve any
misstatements of medical findings, rwes it appear that the ALIJ@ooperheavily

relied on the opinion of a reviewing phyisic who ignored or otherwise failed to

reconcile medical-source opinions that were clearly more restrictive than the reviewer’s

opinion. See Cooper, id Moreover, even if the ALJ considered the evidence that
Dr. Reddy apparently did not, an ALJ foeot act as both judge and physiciaR&ase
v. Barnhart 422 F. Supp. 2d 1334, 1374 (N.D. Ga. 2006) (ciragbury v. Sullivan
957 F.2d 837, 840-41 (1 Cir. 1992)).

For these reasons, the undersigned conclindethe ALJ reversibly erred in his

consideration of the medical opinions.
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B.  Credibility
Because the medical record was not prigpsonsidered, it necessarily follows
that the credibility analysis also could haive been supported by substantial eviden

See Foote67 F.3d at 1560 (explaining that when a claimant attempts to esta

disability through her own testimony of sabjive symptoms, the ALJ must consider

the claimant’s testimony regarding tBgmptoms once she finds evidence of an

underlying medical condition and either olijee medical evidencthat confirms the
severity of the alleged symptom arising from that condition or that the objecti
determined medical condition is of suchkewerity that it can be reasonably expect
to give rise to the alleged symptom)he Court also finds problematic the ALJ
reliance on Plaintiff's refusal to undergo surgery or receive certain types
conservative treatment, [R27 (discounting Ri#fis credibility based on the fact that
she did not follow up on the surgery recommendation and “[o]ther treatments su
absolute rest in bed, back strapping, eaction, or acupuncture were not sought

received”)], as there is no evidence thaly conservative treatment other than ti

physical therapy, drug therapy, and injens Plaintiff tried were indicated for her

condition, [R229, 268, 317], and itis not tlkeaimant’s burden tandergo any and all

surgical procedures suggested by her eys lest she be barred from disability
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benefits,”McCarty v. Richardsamid59 F.2d 3, 4 (6Cir. 1972)* For this reason, it is

also unclear whether the ALJ held Plainiffan improper standard when he discounted

her credibility on the grounds that she “ha[d] not generally received the type of medical

treatment one would expectrfa totally disabled indidual.” [R27]. Additionally,
there does not appear to be any suppothe record for the ALJ's finding that
Plaintiff's testimony shows that she is atdedo activities of daily living “at a normal
pace,” [R27]; rather, the testimony indicatest tlaintiff greatly modifies her activities
to account for her claimed limitations, suchuagg a wheelchair to shop for grocerie
using a chair by the stove in order to be ableook, and limiting hself to short bursts
of light cleaning. [R49-50, 201]See Henry v. Comm’r of Soc. S&02 F.3d 1264,
1267 (11 Cir. 2015) (“The ALJ has a basic dutydevelop a full and fair record.”);

McCruter v. Bowen 791 F.2d 1544, 1548 (1TCir. 1986) (holding that an

administrative decision is not supportby “substantial evidence” where the ALJ

acknowledges only the evidentavorable to the decision and disregards contrary

> In Bonner v. City of Prichard661 F.2d 1206, 1209 (1iCir. 1981)
(en banc), the Eleventh Circuit adoptedbamsling precedent all of the decisions of th

e

former Fifth Circuit handed down priortioe close of business on September 30, 1981.
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evidence). Thus, the Commissioner musbakconsider Plaintiff's credibility upon
remand-®
VIIl. CONCLUSION

For the reasons above, the CoREVERSES the final decision of the
Commissioner anREMANDS the case for further proceedings consistent with this
opinion. The Clerk iDIRECTED to enter final judgment in Plaintiff's favor.

IT IS SO ORDERED and DIRECTED, this the 13th day of September, 2018.

/f\/

ALAN J. BAVERMA!
UNITED STATES MAGISTRATE JUDGE

U

16 Because Plaintiff did not proffer any evidence indicating that the

assumptions that the ALJ made about her paset earnings werefact incorrect and
therefore prejudicial to her, [Doc. 10 &6-18], the Court does not find additional
grounds for reversal in the ALJ’s allegedor in citing her post-onset earnings as
evidence that Plaintiff was not dsabled as she claime&ee McCloud v. Barnhart
166 Fed. Appx. 410, 417 (A Tir. Jan. 25, 2006) (“[E]vewhen the hearing was ‘less
than totally satisfactory,” remand is uamwanted unless the claimant can shgw
prejudice.”) (quotingkelley v. Heckler 761 F.2d 1538, 1540-41 (1 Tir. 1985));
McCloud, id, (“[T]he claimant has the burder producing evidence to support hg
disability claim.”) (citingEllison v. Barnhart355 F.3d 1272, 1276 (1LTir. 2003));
see also Townsend v. Comm’r of Soc. 385 Fed. Appx888, 891-92 (11 Cir.
Feb. 7, 2014) (finding no basis for revenadilere “even now, [the plaintiff] has not
suggested what more the ALJ mighvbaearned from further questioning®elley,
761 F.2d at 1540-41 (holding that where aypfails to indicate what facts could have
been submitted that would have changedititeome, the party fails to show he was
prejudiced).
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