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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

SUZANNE STEVENS,
Plaintiff, _
V. 1:17-cv-1972-WSD

PUBLIX SUPER MARKETS, INC.,
et al.,

Defendants.

OPINION AND ORDER

On November 21, 2016, Plaintiff Suzanne Stevens (“Plaintiff’) filed her
Complaint against DefendaRublix Super Markets, Int(“Defendant”), in the
State Court of DeKalb County, Georgésserting a clairaf negligence for
personal injuries sustained from tripping paebicycle rack outside of Defendant’s
store. Plaintiff seeks an unspecifiedamt of damages for injuries as well as
attorney'’s fees and expenses. (Am. Compl. 11 22-23). On May 30, 2017,

Defendant removed the DeKalb County aitto this Court based on diversity of

! Edens Limited Partnership was inilyaa Defendant in the action but was

later dismissed on May 2, 2017 prior te tction being removed to the Court.
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citizenship. (Notice of Removal [1}).Defendant’s Notice of Removal asserts that
the Court has diversity jurisdictm pursuant to 28 U.S.C. § 1332.
l. DISCUSSION

A. Legal Standard

Federal courts “have an independehligation to determine whether
subject-matter jurisdiction exists, eviernthe absence of a challenge from any

party.” Arbaugh v. Y&H Corp.546 U.S. 500, 501 (2006). The Eleventh Circuit

consistently has held that “a court showulquire into whether it has subject matter
jurisdiction at the earliest possible stag the proceedings. Indeed, it is well
settled that a federal courtabligated to inquire intsubject matter jurisdiction

sua sponte whenever it may be lacking.” Unief S. Ala. v. Am. Tobacco Co.

168 F.3d 405, 410 (11th Cir. 1999). “In lighfitthe federalism and separation of
powers concerns implicated by diversity gdliction, federal courts are obligated to
strictly construe the statutory grant of diversity jurisdiction [and] to scrupulously

confine their own jurisdiction to the precismits which the statute has defined.”

2 On June 21, 2017, following Defendantsnoval to this Court, Plaintiff

filed an Amended Complaiff] adding two non-diverse defendants. On June 27,
2017, Defendants moved taike the Amended Complain (Motion to Strike

[10]). On June 30, 2017, Plaintiffoned to remand the action based on the non-
diverse defendants addedner Amended Complaint. (dMion to Remand [14]).



Morrison v. Allstate Indem. Cp228 F.3d 1255, 1268 (11th Cir. 2000).

“[T]here is a presumption against the exseodf federal jurisdiction, such that all
uncertainties as to removal jurisdiction &wébe resolved in favor of remand.”

Russell Corp. v. Am. Home Assur. C864 F.3d 1040, 1050 (11th Cir. 2001); see

alsoCity of Vestavia Hills v. Gen. Fid. Ins. C&76 F.3d 1310, 1313 (11th Cir.

2012) “[A]ll doubts about jurisdtion should be resolved in favor of remand to

state court.”); Burns v. Windsor Ins. C81 F.3d 1092, 1095 (11th Cir. 1994)

(“[U]ncertainties are resolved in favof remand.”). “An order remanding a case
to the State court from which it wagmeved is not reviewable on appeal or
otherwise.” 28 U.S.C. § 1447(d). In tluase, Plaintiff's Complaint raises only
guestions of state law and the Court orduld have diversity jusdiction over this
matter.

Diversity jurisdiction exists wherde amount in controversy exceeds
$75,000 and the suit is be#en citizens of differentates. 28 U.S.C § 1332(a).
“Diversity jurisdiction, as a generalle, requires comple diversity—every

plaintiff must be diverse from every def#ant.” Palmer Hosp. Auth. of Randolph

Cnty. 22 F.3d 1559, 1564 (11th Cir. 1994). “Témastence of federal jurisdiction

is tested at the time of removaldventure Outdoors, Inc. v. Bloombeish2 F.3d

1290, 1294-95 (11th Cir. 2008), and theaden of establishing diversity
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jurisdiction “rests with the defendasgeking removal,” Scimone v. Carnival

Corp, 720 F.3d 876, 882 (11th Cir. 2013); City\tdstavia Hills v. Gen. Fidelity

Ins. Co, 676 F.3d 1310, 1313 n.1 (11th Cir. 2012) (“The removing party bears the

burden of proof regarding the existencdeamnferal subject matter jurisdiction.”).
“When the complaint does not claim aspic amount of damages, removal

from state court is proper if it is facialgpparent from the complaint that the

amount in controversy exceeds the jurifidital requirement.”_Williams v. Best

Buy Co., Inc, 269 F.3d 1316, 1319 (11th Cir. 2001). In the event the

“Jurisdictional amount is not facially appent from the complaint, the court should
look to the notice of removal and may reqlevidence relevant to the amount in
controversy at the time ¢hcase was removed.” .IdWhere the pleadings fail to
adequately allege the amoumtcontroversy, a court “ay review the record to

find evidence that diversity jurisdiction exists.” &t.1320. “A federal court

cannot find that it has subject matter galiction if the benefit a plaintiff could

receive is ‘t00 speculative and immeasurable to satisfy the amount in controversy

requirement.” _Boateng v. Mogon Management Specialists, |ndo. 1:11-cv-

00142-RWS, 2011 WL 2420381, at *142.D. Ga. June 13, 2011) (quoting

Leonard v. Enterprise Rent a Car9 F.3d 967, 973 (11th Cir. 2002).




B. Analysis

First, Plaintiff's Amended Complairoes not claim a specific amount of
damages. Although Plaintiff alleges that she “suffered serious injuries, including
but not limited to a fracture of her ne&broken nose, lacerations requiring six
stitches of her face, amdher injuries,” she does not specify the amount of
damages she seeks. (AGompl. § 8). Instead, Plaintiff's Amended Complaint
lists only categories of damages, inchgl(1) personal injuries; (2) pain and
suffering; (3) disability; (4) impaired abilityo labor; (5) incidental expenses; (6)
past, present, and future medical enges; (7) permanent injuries; and (8)
consequential damages to be proaetrial. (Am. Compl. 1 22).

Defendant’s Notice of Removal sinmhafails to adequately allege the
amount in controversy. “Where . . . the plaintiff has not pled a specific amount of
damages, the removing defendant musverby a preponderance of the evidence
that the amount in controversy exceedsijtirisdictional requirement.”_Williams

v. Best Buy Co., In¢.269 F.3d 1316, 1319 (11th Cir. 2001). In its Notice of

Removal, Defendant assethat the amount in controversy exceeds $75,000.
Defendant states that Plaintiff's integatory responses indicate that she has
incurred medical expenses in the amafr$45,871.24 for initial hospitalization,

medical treatment continues for allegethopedic injuries and unknown medical
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expenses, and Plaintiff has claimed lost veagealing $734.66. ([1] at 1 8). Inan
effort to demonstrate that the actimay result in andditional $28,394.10 in
damages, Defendant submits reseaedults from CaseMetrix._(lét 19).
Defendant also submits an affidavit fromatlappears to be an unrelated attorney,
James W. Hardee, indicating that attoredges and expenses could range from
$40,000 to $45,000 for discoveand trial. ([1.19]).

While Defendant has sufficiently estished that Plaintiff seeks at least
approximately $46,600 in damages, Defendant has not shown, by the
preponderance of the evidence, thatahmunt in controversy exceeds $75,000.
First, Defendant fails to fully explainélmechanics, reliability, or source of the
CaseMetrix data. Defendant statesydhit the CaseMetrix results include
verdicts and settlements in personal injoages involving alleged head and neck
injury cases in Georgia. ([1] at SHowever, upon review of the CaseMetrix
research of eight alleged similar casstached as Exhibit9 to the Notice of
Removal, it is clear that the cases, #ngs the verdict and settlement amounts, are
not comparable or lack sufficient infoation to conclude they involve facts
similar to those at issue here.

Five of the cases are based on comabfeunrelated causes of injuries,

including car accidents, a fall from a sedastory balcony, a crimal assault, and
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a dog bite. ([1.19] at 6, 80, 13). The Court holds theétese are irrelevant for
purposes of determining the damages is tase. The otheases, although they
involve similar causes of injuries, can atsdistinguished from the facts in this
case. The first involved a plaintiff whollfento the front door of a Dairy Queen
and broke her nose—requiring surgery faleaiated septum. ([1.19] at 7). The
case was litigated in the Superioot of Floyd County, Georgia._()d. Plaintiff
here sustained a broken nose, but she difatiohto a door. She has not alleged a
deviated septum or that she required soyg The second case involved a plaintiff
who allegedly suffered a herniated disc resulting from a trip-and-fall at a car
dealership. ([1.19] @t1). The research states fhaintiff was receiving treatment
at the time for degenerative issues. Heilaintiff has neithealleged a herniated
disc nor degenerative issues. The taste involved a plaintiff tripping on a metal
door frame as she exited a retail store—snstgia facial injury requiring stitches.
([1.19] at 12). Without more infornian, however, it is unclear whether the
plaintiff in the research case sustainesl$hme, worse, or lesgajuries than the
Plaintiff here. The dissimilarities in the §&Metrix research caseand the lack of
evidence regarding the database itselfndibsupport that Defendant established
by the preponderance of the evidence Blaintiff's damages will exceed the

$75,000 threshold amount.



Defendant also submits evidence, ia form of an affidavit from what
appears to be an attorney elated to the action, thRlaintiff's attorney’s fees
could amount to $40,000 to $45,000 for discovery and’trlais unclear whether
this apparent unrelated attorney possefise requisite knowledge of the action or
similar experience to opine on the regudi remaining discovery, some of which
already occurred in state court, or the litkeod that the action here will proceed to
trial. The costs are purely speculatared insufficient to establish, by the
preponderance of the evidence, tthamages will exceed $75,000.

Because Defendant has moét its burden to allege or present evidence that
the amount in controversy exceeds $75,000 and because there is a “presumption
against the exercise of federal jurigohn,” the Court remands the action to the
Superior Court of DeKallCounty, Georgia for further proceedings.

[1.  CONCLUSION

For the foregoing reasons,
IT ISHEREBY ORDERED that this action iIREMANDED to the

Superior Court of DeKallCounty, Georgia.

3 In his affidavit, Mr. James WHardee provides a range of $50,000 to

$60,000. It is unclear whyefendants, in their Notice &temoval, chose to alter
this number.



SO ORDERED this 19th day of September, 2017.

waﬂm-. 9‘ * .hl""
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE




