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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

LORI G. BRANDENSTEIN,

Plaintiff,
V. 1:17-cv-2712-WSD
PENNYMAC LOAN SERVICES,
LLC,
Defendant.

OPINION AND ORDER

This matter is before the Court on dlstrate Judge JanE. King'’s Final
Report and Recommendation [7] (“Fid&R”) granting Defendant Pennymac
Loan Services, LLC’s (“Deendant”) Motion to Dismiss Plaintiff's Verified
Complaint [3] (the “Motion”). PlaintifiLori G. Brandenstein (“Plaintiff’) does not
oppose the Motion or object to the Final R& The Court finds no plain error in

the Final R&R, and therefore adopts teeommendations of Magistrate Judge

King.
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l. BACK GROUND?

On June 19, 2017, Plaintiff, proceedip se, filed herComplaint [1.1]
challenging Defendant’s condirelating to the July 5, 2017, foreclosure of
Plaintiff's former residence, realquerty located at 2244 Josephine Court,
Marietta, Georgia, 30062 (“Bperty”). Defendant was the servicer of Plaintiff's

mortgage loan on the Property. ([1.1] T 8).

A.  The Foreclosure of Plaintiff's Property

On January 30, 2010, Plaintiff Brandenstein, along with Richard W.
Brandenstein (“Mr. Brandenstein”), wi®not a complainant or party to the
instant suit, obtained a mortgage Ideom First Option Mortgage, LLC (“First
Option” or “Lender”), in the principal acunt of $213,776.00 (“Loan”). ([1.1] 1 6).
In connection with and to secure payment on the B&ntiff and
Mr. Brandenstein executed a SecurityeDen favor of Mortgage Electronic
Registration Systems, Inc. (“MERS§s nominee for First Option, and its
successors and assigrigl.1] § 7;_see als8ecurity Deed [1.3]). The Security

Deed was recorded on February 2810, in Deed Book4754, Pages 4296-4307

! The Court recites facts from the Final R&nd the record. The parties have

not objected to any facts in the Final R&nd the Court firglino plain error in
them. The Court thus adopts the factsosgtin the R&R, including those that it
judicially noticed. _Se&arvey v. Vaughn9993 F.2d 776, 779, n.9 (11th Cir.
1993).




of the Cobb County, Geoiairecords. ([1.3]).
On October 29, 2014, the Security Deeals assigned to Bank of America,

N.A. (“BANA”) by MERS. (Assignment [3.2]; see al$b.1] 1 7). The

assignment was recorded on Noveni#&r2014, in Dee@ook 15199, Pages
4869-70 of the Cobb County, Georgia records. ([3.2])

On or about May 2, 2017, as a reqilPlaintiff's alleged default on the
Loan, the law firm of Rubin Lublin, LLGyn behalf of Defendant, advertised its
first Notice of Sale Under Power (“Notigedf Plaintiff's Property to occur on
July 5, 2017. ([1.1] 1 8). Plaintifflages the Notice did not identify the holder of
the Security Deed and identified Detlant as the loan servicer. jldOn
May 12, 2017, apparently operating under the assumption that Defendant still acted
as the loan servicer, Plaintiff sent Daefiant a request for disclosure, rescission,
and validation of debt under Truthliending Act (“TILA”) and a “qualified
written request” under Real Estate Settlenimicedures Act (“RESPA”). ([1.1] T
10). According to Plaintiff, Defendant did not respond.

On July 5, 2017, BANA exersed its power of sale in the Security Deed and
foreclosed on the Property. The Pndpevas transferred to Arch Property
Holdings, LLC, under a Deed Under PowéReed Under Power [4.1]). On

August 20, 2017, the Deed Under Powas recorded in Deed Book 15472 at



Pages 3016-19 in the Cobb CoyrBeorgia records.

B. Procedural Posture

On June 19, 2017, Plaintiff filed her Complaint. In it, she identifies six
causes of action, which she describefobsws: (Count 1) Fraudulent Conversion;
(Count 2) Mortgage Servicing Fraud;dant 3) Declaratory Judgment (Credit
Default Swap); (Count 4) Unfaind Deceptive Trade Practices/Fair Debt
Collection Practices Act; (Count Byaud/Attempted Fraud; and (Count 6)

Intentional Infliction of Eméional Distress (“IIED”). Plaintiff also alleges, within
the Fact Section of her Complaint, \adbns of TILA and RESPA. ([1.1] { 10-
12). Plaintiff also seeks prelitigan discovery and injunctive relief.
On July 19, 2017, Defendant properly and timely removed the case pursuant

to 28 U.S.C. 88 1331, 1332, 1441, and 14@%otice of Removal [1]; see al$d]

at 8, n.5). On July 26, 2017, Defentlanoved to dismiss on multiple grounds,
including under Rules 4(m), 9, 12(b)(6)tbe Federal Rules of Civil Procedure.
(Motion to Dismiss [3.1]f. Defendant furthecontends that the relief Plaintiff
seeks is moot given that tarlosure has already occurred.

On November 6, 2017, the Magsie Judge issued her Final R&R

2 Defendant has since expressly waiisdervice-relatedefense pursuant to

Rule 12(b)(5) in favor of a ruling on timeerits pursuant to Rule 12(b)(6).



recommending granting Defendant’s Motiorzismiss. No party filed objections
to the Final R&R.

[I.  LEGAL STANDARDS

A. Motion to Dismiss

On a motion to dismiss pursuant tol®u2(b)(6) of thd-ederal Rules of
Civil Procedure, the Court must “assuthat the factual allegations in the
complaint are true and give the plaifi] the benefit of reasonable factual

inferences.”_Wooten v. Quicken Loans, |26 F.3d 1187, 1196 (11th Cir.

2010). Although reasonable inferene@e made in the plaintiff's favor,
“unwarranted deductions of fact’ are not admitted as true.”

Aldana v. Del Mo Fresh Produce, N.A416 F.3d 1242, 1248 (11th Cir. 2005)

(quoting S. Fla. Water Mgmt. Dist. v. Montalv@4 F.3d 402, 408 n.10 (1996)).

The Court also is not required to accaptirue conclusorgllegations and legal

conclusions._SeAm. Dental Ass’n v. Cigna Corp605 F.3d 1283, 1290 (11th

Cir. 2010) (construing Ashcroft v. Ighd56 U.S. 662 (2009); Bell Atl. Corp. v.

Twombly, 550 U.S. 544 (2007)); see aMthite v. Bank of America, NA597 F.

App’x 1015, 1018 (11th Cir. 2014) (“[©hclusory allegations, unwarranted

deductions of facts or legal conclusionasquerading as facts will not prevent



dismissal.”) (quoting Oxforésset Mgmt., Ltd. V. Jahari297 F.3d 1182, 1188

(11th Cir. 2002)).

“To survive a motion to dismiss, a colamt must contain sufficient factual
matter, accepted as true, to ‘state a clamelief that is plausible on its face.”
Igbal, 556 U.S. at 678 (quoting Twombly50 U.S. at 570). Mere “labels and
conclusions” are insufficient. TwomhI$50 U.S. at 555. “A claim has facial
plausibility when the plaintiff pleads faciusontent that allows the court to draw
the reasonable inference that the defentkalmble for the misconduct alleged.”
Igbal, 556 U.S. at 678 (citing TwomhIl$50 U.S. at 556). This requires more than
the “mere possibility omisconduct.”_Am. Dentalb05 F.3d at 1290 (quoting
Igbal, 556 U.S. at 679). The well-pled all¢igas must “nudge([] their claims
across the line from concebvia to plausible.”_ldat 1289 (quoting Twombly
550 U.S. at 570).

Plaintiff filed her Complainpro se. “A document filedoro seis to be

liberally construed, and@o se complaint, however ind#ully pleaded, must be

3 Federal Rule of Civil Prockire 8(a)(2) requires the plaintiff to state “a short

and plain statement of the claim showingttthe pleader is entitled to relief.”
Fed. R. Civ. P. 8(a)(2). In Twomblthe Supreme Court recognized the liberal
minimal standards imposéxy Federal Rule 8(a)(2) batso acknowledged that
“[flactual allegations mudbe enough to raise a right to reledfove the speculative
level . ...” Twombly 550 U.S. at 555.



held to less stringent standards tfi@mal pleadings drafted by lawyers.”

Erickson v. Pardy$51 U.S. 89, 94 (2007 Nevertheless, pro se plaintiff must
comply with the threshold requirementstibé Federal Rules of Civil Procedure.

SeeBeckwith v. Bellsouth Telecomms. Ind46 F. App’x 368, 371 (11th Cir.

2005). “Even though pro se complaint should be construed liberallypra se
complaint still must state a claim upatich the Court can grant relief.”

Grigsby v. Thomass06 F. Supp. 2d 26, 28 (D.D.C. 2007[A] district court does

not have license to rewrite a deficieneadling.” Osahar v. U.S. Postal Serv.

297 F. App’x 863, 864 (11th Cir. 2008).

B. Magistrate Judge’s Report and Recommendation

After conducting a careful and comf@eaeview of the findings and
recommendations, a district judge magem, reject, or modify a magistrate

judge’s report and recommendation. 28 U.S.C. 8§ 636(b)(1);

Williams v. Wainwright 681 F.2d 732 (11th Cir. 1982. A district judge “shall
make ade novo determination of those portions tbie report or specified proposed
findings or recommendations to which objeatis made.” 28 U.S.C. § 636(b)(1).
Where, as here, no party has objectetthéoreport and recommendation, the Court

conducts only a plain error review thfe record._Unite States v. Slgy714 F.2d

1093, 1095 (11th Cir. 1983) (per curiam).



1. DISCUSSION

A. Plaintiff's Direct Challenge to Foreclosure

At the outset, the Magistrate Judgend that, to the extent Plaintiff
challenges the foreclosure itself, PlaingfEhallenge fails. TdnMagistrate Judge
reasoned that the underlying Loan documents reveal that BANA—not
Defendant—was the foreclogirentity. ([7] at 12).The Magistrate Judge found
that the Security Deed properly granted! conveyed the power of sale of the
Property to BANA, and that BANA and isiccessors were entitled to exercise
such power. (Id. The Magistrate Judge furthleeld that because Plaintiff does
not allege that she made ttemder required to have the foreclosure set aside, she is

now precluded from seeking equitable relieferitage Creek Development Corp.

v. Colonial Bank 268 Ga. App. 369, 601 S.E.2d 8824-45 (2004) (“Georgia law

requires a plaintiff asserting a claimwifongful foreclosure to establish a legal

duty owed to it by the foreclosing partybeeach of that duty, a causal connection
between the breach of that duty and therinit sustained, and damages.”). The
Court finds no plain error in the Magistrate Judge’s findings and recommendations

regarding Plaintiff's directoreclosure challenge.



B. Plaintiff's Fraud Claims

Plaintiff's Complaint also assertsnamber of fraud-based claims, including
fraudulent conversion, mortga servicing fraud, and fraud or attempted fraud.
Defendant argues in its Motion that Plditails to meet the specificity pleading
requirements of Rule 9(b) of the Federald®wf Civil Procedure([3.1] at 5-10);
see alsd-ed. R. Civ. P. 9(b) (h alleging fraud or mistake, a party must state with
particularity the circumstancesnstituting fraud or mistake.”).

To state a claim for common law fréunder Georgia law, Plaintiff must
allege facts to support the following elements: “(1) false representation by
defendant; (2) with scienteor knowledge of falsity; (3) with intent to deceive
plaintiff or to induce plaintiff into acatig or refraining from amng; (4) on which
plaintiff justifiably relied; (5) with poximate cause of damgas to plaintiff.”

WESI, LLC v. CompasEnvironmental, InG.509 F. Supp. 2d 1353, 1358 (N.D.

Ga. 2007) (citations and intexiquotation marks omitted).

The Magistrate Judge found that Pldfigi“conclusory allegations of fraud
do not state a claim and do not comport whté strict pleading requirements of
Rule 9(b).” ([7] at 15). Specificall{the Magistrate Judge determined that
Plaintiff's fraudulent conversion claim cdrstes a “nonsensica&hallenge to the

banking system, the validity of the Loan, ancefdosure of the Property.”



([7] at 16). The Magistrate Judge alsated that, to the extent Plaintiff's
fraudulent conversion claim sed upon the foreclosure of real property, it must
be dismissed as a matter of law becdlamitiff fails to meet the elements

required under Georgia law. (Jdsee alsd?owell v. Bank of America, N.A2014

WL 2118821, at *3 (N.D. Ga. May 21, 201@nplding that a plaintiff must show
title to the property, possession by ttefendant, demand for possession, and
refusal to surrender the property, or an actual conversion prior to the filing of the
suit).

As to Plaintiff's claim alleging mogage servicing fnad, the Magistrate
Judge found that Plaintiff fails tedentify any speciic action taken by
[Defendant]in connection with her Loan that she contends amounts to fraud.” ([7]
at 18). The Magistrate Judge stated tfiiie Complaint purports to ‘explain to
the Court how the Defendant is committsgyvicing fraud’ but then reads like an
editorial on the adverse impact of seergin the mortgage industry, minus any
related facts.” (Id.see als¢l.1] § 63). The Magistta Judge concluded that,
beyond the foreclosure itself, Plaintiff fatls allege any spefat harm caused by
Defendant during the time it servicdte Loan. ([7] at 18).

Finally, as to Plaintiff's allegationsf fraud and/or attempted fraud, the

Magistrate Judge found that Plaintiff falléo identify specifically who made the

10



“purported [fraudulent] representations, what the content of the alleged
representations were, or whand where any alleged regentations were made.”
([7] at 19). Based on thesleficiencies, the MagisteaJudge held this claim
similarly failed to meet the stricequirements of Rule 9(b).

The Court finds no plain error the Magistrate Judge’s findings and
recommendations regardingaRitiff's fraud-based claims.

C. Declaratory Judgment Action (Credit Default Syvap

Plaintiff seeks a declaratory judgment finding that Defendant is not entitled
to the remedy of non-judicial foreclosurecause the Loan was backed by a credit
default swap agreement (“CDSA”), and evhPlaintiff allegedly defaulted on the
Loan the true owner of the Loan was mad®le by the CDSA. ([1.1] 1Y 85-86).
The Magistrate Judge found that Plaintii€emplaint fails to allege any specific
facts concerning a CDSA, and that Pldfntiould not have been a party (or third-
party beneficiary) to any CBA. ([7] at 21). The Magtrate Judge thus concluded
that Plaintiff would lack standing tchallenge any credit default swap
arrangement. The Magistrate Judge further found that the Declaratory Judgment
Act does not provide relief to Plaintifebause foreclosure has already occurred.
(Id. at 22). The Court finds no plain error in the Magistrate Judge’s findings and

recommendations regarding Plaifi credit default swap claim.

11



D. Unfair and/or Deceptive Business Practices Act

In Count IV, Plaintiff alleges unfair and deceptive business practices in
violation of the Georgia Fair Busisges Practices Act of 1975 (“GFBPA”),
O.C.G.A. 8 10-1-3, et seand a violation of Section 1962d of the Fair Debt
Collection Practices Act (“FDCPA”).

The GFBPA provides a privatight of action to a “party who suffers injury
or damages as a result of ‘[u]nfair adcgptive acts or pracés in the conduct of
consumer transactions and consumer @cpsactices in traglor commerce.”

Henderson v. Gand23 S.E.2d 465, 467 (Ga. 2005) (quotihg..G.A.

§ 10-1-393 et sefy.Kinzy v. WellsFargo Bank, N.A.1:13-CV-357-CAP, 2013

WL 12068984, at *2 (N.D. Ga. Nov. 4, 2013)o state a clainfor a violation of
the GFBPA, a plaintiff musdllege that the defendant engaged in deceptive or
unfair practices that have the potent@harm the general consuming public.

Friedlander v. PDK Labs, Inc59 F.3d 1131, 1132 (11th Cir. 1995).

The Magistrate Judge found that tBEBPA does not apply to residential
mortgage loan transactions or mortgagelieg or servicing. ([7] at 25); see also

Stewart v. Suntrust Mortg., In831Ga. App. 635, 640 &4 (Ga. App. Ct. 2015).

The Magistrate Judge furthdetermined that, even if the GFBPA applied here,

Plaintiff's allegations are insufficient beca&uBlaintiff fails to identify what type of

12



servicing fees that she contends wereefalghen the fees were assessed, or the
amount of alleged darga. ([7] at 26).

Plaintiff next alleges Defendantolated Section 1692d of the FDCPA by
allegedly attempting to collect on a debt and foreclose on the property. ([1.1] 11
89-91). Title 15, United Stat€nde, Section 192d provides:

A debt collector may not enga in any conduct the natural

consequence of which is to haragspress, or abuse any person in

connection with the collection of a debt.

15 U.S.C.A. § 1692d. “Banned conduct incluttes‘use of violence,’ the ‘use of

obscene or profane language,’ and repeated phone calls intended to annoy or harass

‘any person at the called numberMiljkovic v. Shafritz and Dinkin, P.A.791

F.3d 1291, 1305 (11th Cir. 201&)uoting § 1692d(1)-(6)).

To state a plausible FD@Rclaim, Plaintiff mustallege: (1) that she has
been the object of collection activityiging from a consumer debt; (2) that the
defendant attempting to collect the dghtlifies as a “debt collector” under the
statute; and (3) that the defendant has engaged in a prohibited act or has failed to

perform a requirement imposed by the FDCPA. Beed v. Bank of America,

N.A., 2015 WL 12843876, at *8 (N.D. G@ctober 28, 2015), report and

recommendatioadopted by 2015 WL 12856448.0. Ga. November 17, 2015).

13



The Magistrate Judge found that Pldirfailed to allege facts showing that
Defendant meets the statutory definitiorf'@é¢bt collector.” ([7] at 27). The
Magistrate Judge also determined thaiRiff provided only “vague” allegations
in support of her FDCPA claim, ¢tuding that “Defendant knowingly and
intentional engaged in hassing, oppressive, and@usive conduct toward
Plaintiff through [unspecified] phoneltsaand correspondence via [unidentified]
persons aimed at collecting on the debt sunosequently relating to foreclosure.
([1.1] 19 90-91). The Masjfrate Judge concluded that Plaintiffs FDCPA claim
thus fails for insufficiency of pleading.

The Court finds no plain error the Magistrate Judge’s findings and
recommendations regarding Plidits GFBPA and FDCPA claims.

E. Intentional Inflictionof Emotional Distress

Plaintiff also contends that Defemttantentionally inflicted emotional
distress “by attempting to take Plaifigfreal property through foreclosure”
without a legal right to do so. ([1.1] 1 97). Plaintiff further alleges that
Defendant’s actions have caused émotional distress, including “extreme
humiliation, anxiety[,] and lossf sleep.” ([1.1] § 97).

Under Georgia law, the tort of IIED requires proof of the following: “1) that

defendant’s behavior wasliful and wanton or intentionally directed to harming

14



plaintiff; 2) that the actions of defendamére such as wouldaturally humiliate,
embarrass, frighten, or outrage the plainfdfd] 3) that conduct caused mental
suffering or wounded feelings or emotional efpgr distress to plaintiff.”_Se. Sec.

Ins. Co. v. Hotle222 Ga. App. 161, 163,/3 S.E.2d 256, 259—-60 (1996)).

The Magistrate Judge found that “PlaifiifComplaint fails to state a claim
for IIED as a matter of law because théuna of the conduct Plaintiff complains
about, namely, the foreclosure of the property, does not amount to extreme and

outrageous conduct.” {J at 34);_see alsBcheverria v. BAC Home Loans

Servicing, LR 523 F. App’x. 675, 677 (11tir. 2013) (affirming Rule 12(b)(6)

dismissal of plaintiff's IED claim basegpon holder of mortgage loan and loan
servicer’s conduct, includingh6t providing the plaintiffs with correct information
concerning their mortgage loan, refusingnodify that loan, losing papers and
documents, and threatening forecloswart! finding that conduct was not “so
outrageous in character, and so extreamaegree, as to go beyond all possible

bounds of decency”) (citation and intergailotation marks omitted); Lewis v. PNC

Bank, N.A, 2013 WL 6817090, at *7 (N.D. Ga. Dec. 26, 2013) (A “lawful

foreclosure, as emotionally distressamjthat may be, is not extreme and

outrageous behavior that would givee to a claim for [IIED].”).

15



The Court finds no plain error the Magistrate Judge’s findings and
recommendation as to Plaintiff's IIED claim.

F. Claims Alleged in the Gaplaint’s Fact Section

Plaintiff also appears to allege two dhe in addition to the causes of action

listed in her Complaint.
1. TILA

Plaintiff, in passing, alleges thslhe sent Defendafa request for
disclosure, rescission, andlidation of [the] debt” and that Defendant “failed to
comply with its legal obligations under TILA" ([1.1] 1 10, 12). The Magistrate
Judge found this one, conshlury allegation insufficierno state a claim that
Defendant violated TILA. {] at 35). The Magistratdudge also found that, even
if Plaintiff alleged facts sufficient tetate a violation of ILA, TILA does not
apply to Defendant._(lcat 36). The Court finds no plain error in the Magistrate
Judge’s findings and recommendation as to Plaintiff’'s apparent TILA.

2. RESPA

Plaintiff also makes a conclusonatment in her Complaint, without
identifying it as a separate cause di@g that Plaintiff sent Defendant a

“qualified written requestunder RESPA on May 12, 2017. ([1.1] 1 10).

16



RESPA imposes certain requiremeaitsservicers of federally-related
mortgage loans, including responding to inquiries and providing certain notices to
borrowers.“If the servicer does not complyith RESPA’s deadlines, the borrower
can recover actual damages from the faitoreommunicate, but the borrower is
limited to actual damages unless therepgatéern or practice of noncompliance.”

Bivins v. Nationstar Mortg., LLC2016 WL 3855549, at *5 (N.D. Ga. July 14,

2016) (quoting Marks v. PHH Mortg. Corf2011 WL 5439164, at *3 (M.D. Ga.

Nov. 9, 2011) (citing 12 U.S.C. 8§ 2605(ff)iternal quotation marks omitted).
“An allegation of damages & necessary element oORESPA claim.” _Russell v.

Nationstar Mortg., LLC2015 WL 5029346, at *6 (S.D. Fla. Aug 26, 2015).

The Magistrate Judge found Plaintiff “doeot allege facts to establish that
the correspondence she claims to hesat [Defendant] on May 12, 2017,
constituted a valid QWR or met the statytdefinition of a QWR.” ([7] at 40).
The Magistrate Judge noted that “[a]lthbuglaintiff asserts that a request for
information was sent to Defendant Blay 12, 2017, she does not adequately
describe the information or documentsight or the questions posed therin; she
does not set forth the contents of tommunication nor does she attach the
communication to the Complaint.”_().The Magistrate Judge further noted

Plaintiff has not pled that she sufferetyactual damage ag@sult of the alleged

17



failure to respond to her QWR, or thatfBredant engaged in a pattern or practice
of not responding to QWRs. (ldt 41).

The Court finds no plain error the Magistrate Judge’s findings and
recommendation as to Pléffis alleged RESPA claim.

V. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate JuggJanet F. King’s Final
Report and Recommendation [7TH®OPTED.

IT ISFURTHER ORDERED that Plaintiff's Complaint i1 SM|1SSED
WITH PREJUDICE.*

SO ORDERED this 1st day of December, 2017.

Witon- b M

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE

4 The Court dismisses with prejudiak claims, including those referred to in

the Complaint’s Fact Section. Theims include: Plaintiff's fraudulent
conversion claim alleged in Count |;aittiff's mortgage servicing fraud claim
alleged in Count II; Plaintiff's reque&tr declaratory judgment alleged in Count
[I; Plaintiff's claim within Count IV allging violations of the GFBPA,; Plaintiff's
claim within Count IV alleging violatins of the FDCPA; Plaintiff's fraud or
attempted fraud claim alleged in CountPR/aintiff's IIED claim alleged in Count
VI; and Plaintiff's TILA and RESPA claimalleged in the Fact Section of her
Complaint.
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