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ssioner, Social Security Administration Dog.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

KENNETH S.,
Plaintiff, CIVIL ACTION FILE NO.
V. 1:18-CV-2327-JFK

COMMISSIONER, SOCIAL
SECURITY ADMINISTRATION,

Defendant.

FINAL OPINION AND ORDER

Plaintiff in the above-styled case brinpss action pursuant to § 205(g) of the
Social Security Act, 42 U.S.C. § 405(g), toahtjudicial review of the final decision
of the Commissioner of the Social SecuAgministration which denied his disability
applications. For the reasons set forth below, the c@QRDERS that the
Commissioner’s decision IREVERSED and that the case l#EMANDED for
further proceedings.

l. Procedural History

Plaintiff filed applications for supplemental security income and disabilif

insurance benefits on October 11, 2011 gatig that he became disabled on April 30

2009. [Record (“R.”) at 148-67, 193-94, 322After Plaintiff’'s applications were
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denied initially and on reconsideratioan administrative hearing was held on
September 12, 2013. [R. at 29-65]. Athiearing, Plaintiff amended the alleged onse
date to January 1, 201(R. at 33-34, 322]. The Admistrative Law Judge (“ALJ")
issued a decision denying Plaintiff’'s agaliions on November 21, 2013. [R. at 14;
23]. After the Appeals Council denied Pitidf's request for review, Plaintiff sought

judicial review of the Commissioner’s findécision. On August 1, 2016, the district
court reversed the ALJ’s decision aramanded the case to the Commissioner fq
further proceedings. [R. at 1-10, 381-428]second administrative hearing was helc
on February 7, 2018, and Plaintiff's attornefjormed the ALJ that the alleged onset
date should be amended tofglal, 2012. [R. at 340-61]. The ALJ issued a decisio
on March 20, 2018, again dengi Plaintiff's applications. [R. at 322-33]. Plaintiff

filed his complaint in this court on Ma¥1, 2018, seeking judicial review of the

Commissioner’s final decision. [Doc. 1JThe parties have consented to proceefd

before the undersigned Magistrate Judge.
1. Facts

The ALJ found that Plaintiff has lumbspine disorder, cerval spine disorder,
and fiboromyalgia, impairments that areeVere” within the meaning of the Social

Security regulations. [R. 825]. The ALJ determinedahPlaintiff does not have an
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impairment or combination of impairmentatimeets or medicallquals the severity
of one of the listed impairments in 20 REPart 404, SubpaR, Appendix 1. [Id.
Although Plaintiff is unable to perform ay his past relevant work, the ALJ found
that there are jobs that exist in significant numbers in the national economy
Plaintiff can perform. [R. at 331-32]. Asesult, the ALJ concluded that Plaintiff has
not been under a disability since January 1, 2010, through the date of the A
decision. [R. at 332].

The decision of the ALJ [R. at 322-33] stmithe relevant facts of this case as
modified herein as follows:

The claimant’s allegations as presented in his testimony at a prior hearing
that he is a high school agluate who last worked in April 2009 and that he the
received unemployment benefits until Jayu2010. He worked in a warehouse,
lifting up to 100 pounds of meat, until his position was eliminated. He previou:
worked in a warehouse untilidaoff. He had been a supervisor in charge o
transportation and the warehouse. Higlim& problems began in 2003, when hg
injured his back lifting his father. Ikebruary 2009, the @imant went to a
chiropractor and received pain medicatiomfran orthopedist. A magnetic resonancg

imaging (“MRI”) study in 2010 revealed a bulging disc.
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The claimant alleged that lower backhis main problem, with stenosis and
radiating pain. The pain interferes witis mobility and his ability to bend down. He
is unable to lift heavy objects. He hast visited a doctor due to his financial
difficulties. His only medication is over-the-counter Aleve and aspirin.

The medical evidence of record showatiprior to the amended alleged onse
date, an MRI of the lumbar spine in Jaryi2006 revealed a posterior broad-based dis
protrusion with mild bilateral degenerativétappathy, resultamhild bilateral neural
stenosis, and mild lateral recess stenagib, no definite nerve root impingement at
L3-L4. There was posterior broad-baset protrusion and osteophyte complex witH
moderate bilateral denerative arthropathy and resottenoderate neural foraminal
and lateral recess stenosis at L4-L5.xhjgit 1F at 1). In February 2006, the
claimant’s back pain was noted as oacgaaslly flaring. (Exhibit 1F at 10). The
claimant was administered a pain injection for back pain and was given a note f{
absent from work for two days. (Exhibit 3F11). In August 2008, the claimant wag
assessed to have plantar fasciitis. (Exhibit 1F at 3).

From March 2009 through May 2009, the olant went to a chiropractor who
provided treatments. The chiropractooter a note in April 2009 that the claimant

would need intermittent leave from work diwdow back paimwhich interfered with
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the claimant’s bending forward or bending back and prevented him from standing

more than fifteen minutes ahe time. (Exhibit 6F)The chiropractor wrote the note

for a specific period of time related to accommodation for warehouse work.

In October 2010, after thdleged onset date, the claimant went to Dr. Scoit

Arrowsmith, complaining of variable lowalok pain with occasional radiation to the

legs as far as the knee. No motor or sensory deficit was noted, and the claimant

declined pain medication and muscle refdga (Exhibit 1F at 4). A November 2010
MRI of the lumbar spine revealed a minimal circumferential disc bulge with m
foraminal narrowing at L3-L4 circumferential disc bulgeith mild neural foraminal
stenosis at L4-L5, and a dinmferential disc bulge at L5-Siith mild spinal stenosis.
(Exhibit 1F at 2). Dr. Arrowsmith presbed a Medrol Dosepak and Naprosyn fot
pain and Parafon for spasmgxhibit 1F at 5). In October 2011, Dr. Arrowsmith
noted that the claimant experienced chrdwaick pain with spasnisetween half a day
and three days each week.€eldtaimant could vacuum only briefly and needed to ug
a riding lawnmower rather than a push mower. (Exhibit 1F at 8).

On March 28, 2012, Dr. Darrell Murrgyerformed a physical consultative
examination of the claiman® he claimant complaed of back spasms with vertebral

deterioration and arthritis. The pain began two months after a 2003 motor veh
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accident. The claimant reported that he&adstory of back pain with a flare in 2005,
received pain medication and muscle xal#s in 2006, went to two chiropractors,
received physical therapy in 2009, andiagreceived pain medication and muscle
relaxants from Dr. Arrowsmith in 2010. Thiaimant had arthritis in his hand, and heg
had past arthroscopic surgery of his kneed shoulder. The claimant identified his
medication as only over-the-counter medication. The claimant told Dr. Murray that
he could perform his persdneare, walk more than one hundred feet, shop for
groceries, clean his home, prepare his avaalf launder clothes, ke his bed, and lift
twenty pounds. He also drove to the medical offices. (Exhibit 2F).

Dr. Murray found the claimant’s weigtd be 250 pounds at six feet one inch
tall. The claimant had no shortness @dih during the exam, and he arose from his
chair with mild difficulty. His gait was namal with no ataxia; his motor strength was
full; and his sensation was intact. He hadtpasstraight leg raising test at 30 degrees
actively and 45 degrees passively, and tingeaof motion of his back was slightly
limited. Dr. Murray ascertained lumbarrpaertebral muscle spasm with tenderness
but not in the cervical spinel'he claimant’s arms andgs were not tender, and fine

and gross manipulation were normal. tdald walk on his heels and toes, stoop, picl
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up objects from the floor with both hands, aodiat halfway. However, he had mild
difficulty rising. He used no assistive device.

Dr. Murray found the claimant’s impairmertb be degenerative disc disease g
the lumbar spine and osteoarthritis. Dr.rkdty opined that the claimant could sit six
to eight hours with frequent position changad walk four to six hours with frequent
rest periods over the course of an eigbtir day. The claimant could occasionally
bend, kneel, crawl, stoop, and crouch wtitd limitation from back pain. Reaching,
handling, feeling, grasping, pushing, podli and lifting would bevithout limitation.
Previous radiologic imaging reflected mirsc space narrowiraqd disc desiccation
at L3-L4 and L4-L5. (Exhibit 2F).

Dr. Murray performed another physical consultative examination of the claim

in 2015. The physician concluded thag ttlaimant had lumbar degenerative dis¢

disease, history of L3-L5 herniated disc, osteoarthritis, and depressive disorder.
opinion of the claimant’s capacity was the same as in 2010. (Exhibit 7F).

The claimant worked briefly in 2014, bilis work activity did not rise to the
level of substantial gainful activity. €hclaimant’s former supervisor wrote:

| am no longer with Xpedient Lodiss so | do not have access to [the

claimant’s] records for exact datdmwever, they were approximately
January 2014 to March 2014. [Thimant] worked 4-5 hours a day
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shuttling trailers on the yard usiagnotorized yard tractor. Because of
the nature of the business, he walke @b work at his own pace putting
full trailers up to the dock and puily empty trailers off the dock and
parking them on the lot. | believe his official title was “Yard Jockey.”
Since his duties were essentially dniyiand he was able to work at his
own pace, | did not have to make any accommodations.
(Exhibit 21E).
Additional facts will be set forth asenessary during discussion of Plaintiff's
arguments.
[I1. Standard of Review

An individual is considered to be disallif he is unable to “engage in any

substantial gainful activity by reason of angdically determinable physical or mental

impairment which can be expected to tegudeath or which has lasted or can be

expected to last for a continuous periochof less than 12 months[.]” 42 U.S.C. §
423(d)(1)(A). The impairment or jpairments must result from anatomical,
psychological, or physiological abnormalities which are demonstrable by medic:
acceptable clinical and laboratory diagnotithniques and must bé&such severity
that the claimant is not only unable to his previous work but cannot, considering
age, education, and workperience, engage in any othend of substantial gainful

work which exists in the national economy. 32dJ.S.C. 88 423(d)(2) and (3).
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“We review the Commissioner’s decisiom determine if it is supported by

substantial evidence and based upon prigged standards.Lewis v. Callahan125
F.3d 1436, 1439 (11Cir. 1997). “Substantial evidence is more than a scintilla and

such relevant evidence aseasonable person would accaptidequate to support a

conclusion.” _ld.at 1440. “Even if the evahce preponderates against the

[Commissioner’s] factual findings, we musfilam if the decision reached is supported

by substantial evidence.” Martin v. Sulliye894 F.2d 1520, 1529 (£LCir. 1990).

“We may not decide the facts anew, reglethe evidence, or substitute our judgmen

for that of the [Commissioner].”_Phillips v. BarnhaB67 F.3d 1232, 1240 n.8 (11

Cir. 2004) (quoting Bloodsworth v. Heck]&03 F.2d 1233, 1239 (1LTir. 1983)).

“The burden is primarily on the claimant to prove that he is disabled, &

therefore entitled to receive Social Secutisability benefits.” Doughty v. ApfeP45

F.3d 1274, 1278 (f1.Cir. 2001) (citing 20 C.F.R§ 404.1512(a)). Under the
regulations as promulgated by the Commisgipadive step sequential procedure is
followed in order to determine whether a claimant has met the burden of proving

disability. SeeDoughty, 245 F.3d at 1278; 20 C.F.88 404.1520, 416.920. At step

one, the claimant must prove that he hasengaged in substantial gainful activity.

Seeid. The claimant must establish at steyp that he is suffering from a severe
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impairment or combination of impairments. $e&eAt step thee, the Commissioner
will determine if the claimant has shown that his impairment or combination
impairments meets or medically equals theda of an impairment listed in 20 C.F.R.

Part 404, Subpart P, Appendix 1. d2eughty 245 F.3d at 1278; 20 C.F.R. 88

404.1520, 416.920. If the claimant is ablenake this showing, he will be considered
disabled without consideration of agducation, and work experience. ge€'lf the
claimant cannot prove the existence of adistepairment, he must prove at step fout
that his impairment prevents him from perfong his past relevda work.” Doughty
245 F.3d at 1278. *“At the fifth step,ehregulations direct the Commissioner tq
consider the claimant’s residual functibeapacity, age, education, and past wor}
experience to determine whether the claintamtperform other wé besides his past
relevant work.”_Id. If, at any step in the sequence, a claimant can be found disal
or not disabled, the sequential evaloatceases and further inquiry ends. 36e
C.F.R. 88 404.1520(a), 416.920(a).
IV. Findingsof the ALJ

The ALJ made the following findings of fact and conclusions of law:

1. The claimant meets the insured statggiirements of the $@l Security Act
through September 30, 2015.
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2. The claimant has not engaged in sabsal gainful activity since January 1,
2010, the alleged onset dat@0 C.F.R. 88 404.157&, seqg., and 416.97 1t

seq.).

3. The claimant has the following severe impairments: lumbar spine disorder;
cervical spine disorder; and fibromgea. (20 C.F.R. 88 404.1520(c) and
416.920(c)).

4, The claimant does not have an impainirm@ combination of impairments that
meets or medically equals the severity of one of the listed impairments inf 20
C.F.R. Part 404, Subpdt Appendix 1. (2C.F.R. 88 404.1520(d), 404.1525,
404.1526, 416.920(d), 416.925, and 416.926).

5. The claimant has the residual functibocegpacity to perform sedentary work as
defined in 20 C.F.R. 88 404.1567(a) and 416.967(a).

6. The claimant is unable to performyapast relevant work. (20 C.F.R. 88
404.1565 and 416.965).

7. The claimant was born on Septemberl@B4, and was 55 years old, which is
defined as an individual of advancedagn the alleged disability onset date
The claimant subsequently changed age category to closely approaching
retirement age. (20 C.F.R. 88 404.1563 and 416.963).

8. The claimant has at least a high school education and is able to communicate in
English. (20 C.F.R. 88 404.1564 and 416.964).

9. The claimant has acquired work skillsrfrpast relevant wi. (20 C.F.R. 88
404.1568 and 416.968).

10. Considering the claimant’'s age, edtion, work experience, and residual
functional capacity, the claimant hagjaced work skills from past relevant
work that are transferable other occupations with jobs existing in significant
numbers in the natioha&conomy. (20 C.F.R. 88 404.1569, 404.1569(a)
404.1568(d), 416.969, 416.969(a), and 416.968(d)).
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11. The claimant has not been under a dlisalas defined in the Social Security
Act, from January 1, 201@hrough the date of the Alls decision. (20 C.F.R.
88 404.1520(g) and 416.920(Q)).

[R. at 325-32].

V. Discussion

Plaintiff argues that the ALJ failed poperly account for the amended onset

date of disability. [Doc. 10 at 9-11]. dphtiff contends that the vocational expert
(“VE”) testified at the administrative heag that the transferability of job skills was
dependent on the claimant’s age and thahBtBs skills were not transferable on the
alleged disability onset date. [Jd According to Plaintiff, although the ALJ cited to
the VE's testimony regarding the transferabitifskills in support of her decision, the
ALJ did not adopt th&E’s testimony. [ld. Plaintiff also argues that the ALJ’s
assessment of Plaintiff's residual furctal capacity (“RFC”) was erroneous. [&d.

12-15]. Plaintiff contends that, althoutite ALJ granted an opinion from a medical
source great weight, the ALJ did not imdé in the RFC assessment some of th
limitations found by the medical source i tbpinion. Moreovetthe ALJ offered no
explanation for doing so._[ld. The court agrees with Plaintiff and will first address

his arguments regardirige ALJ's RFC assessment.
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Social Security Ruling 96-8p provideéSilhe RFC assessment must always

consider and address medical source opsi If the RFC assessment conflicts with
an opinion from a medical source, the adjudicator must explain why the opinion

not adopted.” When an ALJ assigns greagieto a medical opinion, she is required
to either adopt the limiteons contained in the opinion or explain why she i

discounting the limitations. In Watls v. Comm’r of Social Securit$57 Fed. Appx.

868, 871 (11 Cir. 2012), the ALJ stated that he gave great wdigktie opinion of
one of the claimant’s treating physicians. The physician had opined that the clair
could work five or six hours in an eight hamorkday if she had a sit/stand option. Id.
However, the ALJ neither incorporatee tineating physician’s sit/stand limitation into
the RFC assessment nor tigl offer a reason for discounting the limitation. The
court found that the ALJ’s actions constiditeversible errorrad wrote: “Without a
clear explanation of the ALJ’s treatmaxit[the physician’skit/stand limitation, we
cannot determine whether the ALJ’s ultimalecision on the merits was rational ang
supported by substantial evidence.” lbh the present case, the ALJ committed :
similar error.

Dr. Darrell Murray performed a physicasultative examination of Plaintiff

on March 28, 2012. [R. at 286-93]. #w ALJ noted, Dr. Murray concluded that
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Plaintiff was able to: sit for six to eighburs with frequent posdn changes; walk for
four to six hours with frequent rest periamger the course of an eight-hour day; and
occasionally bend, kneel, crawl, stoopdarouch with mild limitation secondary to
back pain. [R. at 289, 328]. The ALJ gd¥e Murray’s opinions great weight. [R.
at 329]. However, the ALJ did not inde in the RFC assessment Dr. Murray’s
finding that Plaintiff required frequent gben changes when sitting for six to eight
hours or that he required frequent restiqgus when walking for four to six hours
during an eight-hour workday. [R. at 2826]. Instead, the ALJ simply found that
Plaintiff's RFC allows him to perform sedentary workR. at 326]. The ALJ offered
no explanation for apparentlyscounting some of the limitations found by Dr. Murray
despite giving his opinion great weightthe ALJ failed to apply the proper legal
standards in evaluating D¥lurray’s opinion and assessiiaintiffs RFC. As a
result, the court “cannot determine whettie ALJ’s ultimate decision on the merits
was rational and supported by stavgial evidence.” Watkingl57 Fed. Appx. at 871.
The court finds that the ALJ also committed reversible error when she

considered Plaintiff's alleged disability onsktte and the transferability of Plaintiff's

“IS]edentary work generallyequires being able it for approximately six
hours total in an eight-hour workday[.[Biverio v. Comm’r of Social Securit¢#61
Fed. Appx. 869, 872 (11Cir. 2012).
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job skills. “Transferable skills” are thosené&t can be used in other jobs, when th¢
skilled or semi-skilled work activities [theatinant] did in past work can be used to
meet the requirements of skilled or semitell work activities of other jobs or kinds
of work. This dependsigely on the similarity of occupationally significant work
activities among different jobs.” 20 C.F.R. 88 404.1568(d)(1), 416.968(d)(
Transferability of job skills also dependswhether the claimant is of advanced age
(age 55 or older) and limed to sedentary work. 20 C.F.R. 88 404.1568(d)(4
416.968(d)(4).

At the administrative hearing on Febru@2018, the ALJ stated in her opening
statement that Plaintiff’'s date of bintas September 22, 1954nd that he was 54
years and seven months on #ikeged onset date. [R. at 342]. This statement wx
incorrect. Plaintiff was over 55 years oldtbe alleged onset date because, as the Al
noted in her decision, at a prior heariRggintiff amended the alleged onset date ftt
January 1, 2010. [R. at 33-34, 322]. ridg the February 2018 hearing, Plaintiff's
attorney stated that the alleged onset da®amended to Mardh 2012. [R. at 343].
Using this date, Plaintiff's age at theédat amended allegemhset date would have
been 57 years old (and approaching 58 yeals dlater in the hearing, the VE was

asked and testified to the following:

15
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Q. | want to ask you about the gbavork of warehouse manager,
which you've described as S\{Bpecific Vocational Preparation]
level 8, with a light reidual of — with light demands. Can that job
be done if the individual has the option to sit or stand at will?
A. No.
Q. Okay. And this is an SVP 8 jolAre there skills transferrable to
that job to work that would allow for a sit/stand at will option?
A.  With the amended onset date, no.
[R. at 348]. It is clear that the VE wasferring to the latestlleged onset date of
March 1, 2012. [R. at 343, 348]. The ALJ thestructed the VE to “just answer the
guestion without considering the age,” and the VE stated, “Well, the transferab
changes from age 54 to 58.” [ld.The VE’s response indicates that he understog
Plaintiff's age to be 54 on the alleged onset date. As rsaped, this was incorrect,
but it was what the ALJ had asserted eartidhe hearing. The ALJ then asked the
VE, “Regardless of the age, dhere transferrable skills?”_[ld. The VE responded,
“Yes. There are transferrable skills.” _[ld.The VE testified that, if age were not
considered, then the following sedentagmi-skilled occupations could be performec
with the transferable skills acquired in Plirs past relevant work: sorter; industrial
order clerk; and procurement clerk. [R. at 349-50].

The VE later offered additional clarifitan about how the transferability of job

skills was affected by a claimant’'s age. [R. at 356]. The VE testified: “[T]f
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expectation for these jobs is the person e &blearn them in less than 30 days. This
goes back to . . . the CodéFederal Regulations &ocial Security.” [Id. The VE
explained that transferability of skills wdifferent depending on whether the claimant
was in the age range of 50 to 55 yeald or 55 to 60 years old, [|d.The VE was
then asked and testified to the following:
Q. Andthat’s because, and | forget the phrasing of it, but it has to do
with —
A. With age and adjustment and ability to learn.
Q. That'sthe —the adjustment t@tjob. ... So, that does change .
. . with age.
A Right. So that’'s why | mentioned earlier, in my opinion at the
lower age limit, these are apprae. If we go to the upper ones,
then they would not.
[R. at 356-57]. Thus, the VE testified thaaipliff's skills were transferable if he was
under age 55 at the alleged onset date bubibakills were not transferable if he was
age 55 or older. The ALJ then offered baderstanding that a claimant with limited
computer skills would be able to makeagational adjustment “in the amount of time
required” if he was under a@®, but if he was age 55 or older, “there would be top
much . . . adjustment.” [R. at 357]. &NWE stated, “Correct, Your Honor.”_[ld.

The relevant Social Security regulati@re consistent with the VE's testimony

that, for claimants who are limited to satiry work, the transferability of skills is

17
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dependent on age. Twenty C.F.R488.1568(d)(4) and 416.968(d)(4) provide, “If
you are of advanced age [age 55 or olded you have a severapairment(s) that
limits you to no more than dentary work, we will find that you have skills that arg
transferable to skilled or semiskilled sedagtwork only if the sedentary work is so
similar to your previous work that yowould need to make very little, if any,
vocational adjustment in terms of toolspork processes, work settings, or theg
industry.” Likewise, 20 C.F.R. Part 4@ybpart P, Appendix 2 § 201.00(f) states, “In
order to find transferability of skills to glked sedentary work for individuals who are
of advanced age (55 and over), there rbastery little, if any, vocational adjustment
required in terms of toolsyork processes, work settings the industry.” The ALJ
in the present case found that Plaintiflsd@nited to no more than sedentary work|
[R. at 326]. Therefore, whether Plaintiffh@b skills that are ansferable to skilled
or semi-skilled work would depend in large measure on his age.

The evidence establishes that Plaintiffsved advanced age, that is, age 55 o
older. [R. at 322]. The ALJ pointed out that, although Plaintiff originally allegg
disability on April 30, 2009, at which timee was age 54, he amended the allegg
onset date to January 1, 20&0which time he was age 5. at 322]. As previously

noted, Plaintiff's attorney also informed tAkJ at the hearing that Plaintiff was again
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amending the alleged onset date to Mar@012. [R. at 343]. The ALJ wrote in her

decision that she was using January 1, 2@%0the alleged onset date because ro

confirmation in writing was ever received frdftaintiff's attorney. [R. at 322]. The
ALJ’s decision regarding thdleged onset date warroneous. Social Security Ruling

83-20 states, “A change in the alleged ods¢t may be provided in a Form SSA-5002

(Report of Contact), a letteanother document, or the claimant’s testimony at |a

hearing.” Plaintiff’'s representative, indlpresence of Plaintiff, informed the ALJ at
the hearing that the amended onset dateMarch 1, 2012. [R. at 343]. Furthermore
Plaintiff's representative sent the ALJ agrearing brief and wrote in bold font that
Plaintiff “now moves to amend his allegedset date to March 1, 2012.” [R. at 563].

The court finds that the record evidemstablishes that Plaintiff satisfied the
requirements necessary to nga the alleged onset datéthe alleged onset date had
been March 1, 2012, then Plaintiff's age at that time would have been 57 years
But regardless of whether the January 204t or the March 2012 date was used
Plaintiff was of advanced age, ageds®lder. Moreover, as discussegra, the VE
testified that Plaintiff’s skills were not traferable to sedentaskilled or semi-skilled
work if he was age 55 or older on the gd onset date because there would be to

much vocational adjustment required. [R. at 348, 356-57].
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The ALJ, however, wroté[E]Jven with the sedentary level of exertion and

further limitation of an option to sit or $td, the vocational expert indicated that the

claimant possessed transferable skills tieaéary occupations.” [R. at 330, 348, 356:
57]. The ALJ also wrote that the VIBund that an individual with the same age
education, past relevant woexperience, RFC, and work skills as Plaintiff coulc
perform sedentary, semi-skil@ccupations such as sortedustrial order clerk, and
procurement clerk. [R. at 332]. The ALJ then concluded:
Based on the testimony of the vocational expert, the undersigned
concludes that the claimant hagjaiced work skills from past relevant
work that are transferable to otheccupations with jobs existing in
significant numbers in the natidneconomy. The vocational expert
testified the claimant’s previous work so similar to the jobs recited
above that the claimant would needhrtake very little, if any, vocational
adjustment in terms of tools, wonikrocesses, work settings, or the
industry.

[R. at 332]. The ALJ did not accurately repent the VE's testimony. As previously

noted, the VE’s testimony was that becabBsantiff was age 55 or older, his skills

were not transferable to sedentary skilled or semi-skilled work. [R. at 348, 356-5%7].

The ALJ also cited to Rule 201.07 thie Medical-Vocational Guidelines, 20
C.F.R. Part 404, Subpart Rppendix 2, commonly referdeto as “the grids,” in

support of her finding that Plaintiff was not disabled based on his transferable w
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skills. [R. at 332]. This also amounted to error. If Plaintiff's skills were n¢
transferable, as the VE testified, thienle 201.06 of the grids directs a finding of
“disabled” for an individual of advanced age with previous skilled or semi-skill¢
work experience. 20 C.F.R. Pdf4, Subpart P, Appendix 2 § 201.06.

Even assuming that Plaintiff's skills weransferable, the ALJ’s decision is not
supported by substantial evidence. As discusspidh, the VE testified that if age
were not considered, then occupations sashsorter, industrial order clerk, and
procurement clerk could be performedtiwthe transferable skills acquired in
Plaintiff's past relevant work. [R. 849-50]. The ALJ cited to the VE’s testimony
when she found that Plaintiff could perfotimese jobs which exist in significant
numbers in the national econonfr. at 331-32]. Howevethe VE also testified that

the jobs of industrial order clerk and procurement clerk require “a decent amour

computer work” and that they could notdi@ne without computer experience. [R. at

352-53].

During the administrative hearing, the ALJ questioned Plaintiff about I
computer experience. [R. at 353-55]. Plditdistified that he could turn the computer
on and off, perform Google searches, and use Facebook but that he could not

without looking at the keyboard and thatdid not know thathere was a computer
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program called Microsoft Word. _[[d. The ALJ then asked the VE whether the
industrial order clerk and procurement clgrls require computer skills greater than

those possessed by Plaintiff. [R. at 354]. The VE testified that these jobs reg

computer skills “slightly above” Plaintiff'skill level and that, as a result, those jobs

would be eliminated._[I4l. But the ALJ wrote in her decision that the VE found thg

an individual with Plaintiff's age, educatigmast relevant work experience, RFC, and

work skills could perform the jobs of indusirorder clerk and procurement clerk. [R.
at 332]. The ALJ stated that she religmbn the testimony of the VE, but, in reality,
the ALJ implicitly rejected the VE’s séimony and offered naeeasons for doing so.
Given these facts, the court finds that #&iLJ failed “to provide the reviewing court
with sufficient basis for a determinatidhat proper legal principles have been
followed[.]” Martin, 894 F.2d at 1529,
“Pursuant to Title 42, United States Code, Section 405(g) the Court
empowered to reverse the decision of@leenmissioner with or without remanding the

cause for a rehearing.” _HolmesComm'r of Social Security2017 WL 461604, at

*2 (M.D. Fla. February 3, 2017) (citing Shalala v. SchaeféB S. Ct. 2625, 2629

(1993)). “Generally, a reversal with remaiodthe Secretary warranted where the

ALJ has failed to apply the correcgkd standards.” Davis v. Shalai85 F.2d 528,
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534 (11" Cir. 1993) (citing Walker v. BoweB26 F.2d 996, 1001-02 (1 Cir. 1987)).

However, a court may reverse the decisibihe Commissioner and remand solely fol
entry of an order awarding disability bergfwhere the [Commissioner] has already
considered the essential evidence and dlear that the cumulize effect of the

evidence establishes disabilityithout any doubt.”_Davis985 F.2d at 534 (citing

Bowen v. Heckler748 F.2d 629, 631, 635-36 {1Cir. 1984)). “A claimant may also

be entitled to an immediate award of bi#sewhen the claimant has suffered an
injustice, . . . or when the ALJ has afrand the record lacks substantial evidenc
supporting the conclusion of no disability[.]”  Holmez017 WL 461604, at *2
(internal citations omitted).

In the present case, Plaintiff requests a remand solely for the purposs
calculating benefits. The court, however,slnet find that the record evidence clearly
“establishes disability ithout any doubt.” _Davis985 F.2d at 534. Much of the
testimony at the administrative hearing wasfasing, and Plaintiff's RFC is unclear.
Moreover, the Eleventh Circuit has strabghat “it would be an affront to the

administrative process if courts were to eggyan direct fact finding in these Social

Security disability cases.McDaniel v. Bowen800 F.2d 1026, 1032 (1 Tir. 1986).

The record also does not establish thatrfifff is entitled to an immediate award of
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benefits based upon equitallensiderations. As Plaintiff correctly notes, “[T]he
Commissioner does not receive ‘endless opmities to get it right.”” _Goodrich v.

Comm’r of Social Security2012 WL 750291, at *14 (M.D. Fla. February 7, 2012

(quoting_Seavey v. Barnha76 F.3d 1, 13 (1Cir. 2001)),_adopted bg012 WL

760874 (M.D. Fla. March 8, 2012). But the present case has not involy
extraordinary delays resulting from rephtemands and numerous hearings. Onl
one remand was issued from the disteourt and there have been only two
administrative hearings. [R. at 1-10, 29-880-61, 381-423]. In light of these facts,
the court finds that remand to the Comnassir for further administrative proceedings
is appropriate.
VI. Conclusion
Based on the forgoing reasons andccdethority, the undersigned concludes
that the decision of the ALJ was not supported by substantial evidence and wa
result of a failure to apply the prodegal standards. Itis, therefo@RDERED that
the Commissioner’s decision BEVERSED and that this action IEM ANDED
pursuant to sentence four of 42 U.S.C. 8 4D&{r further proceedings in accordance
with the above discussion. The ClerkDERECTED to enter judgment in favor of

Plaintiff.
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IT ISFURTHER ORDERED that, in the event past due benefits are awarde

to Plaintiff upon remand, Plaintiff's attorney may file a motion for approval ¢
attorney’s fees under 42 U.S.C. 88 406(b) H3®3(d)(2) no later than thirty days after
the date of the Social Security letter sémtPlaintiff's counsel of record at the
conclusion of the Agency’s past-due biinealculation stating the amount withheld
for attorney’s fees. Defendant’s responsanif, shall be filed nkater than thirty days
after Plaintiff’'s attorney serves the motiom Defendant. Plaintihall file any reply
within ten days of service of Defendant’s response.

SO ORDERED, this 19" day of August, 2019.

!
Cfﬁmm?

JANET F. KING

UNITED STATES MA TE JUDGE
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