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Georgia Mountain Crisis Network, Inc. et al

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
GAINESVILLE DIVISION

SHAWNA ENSLEY,
Plaintiff,
V.

NORTH GEORGIA MOUNTAIN
CRISIS NETWORK, INC.;
NORTH GEORGIA MOUNTAIN
CRISIS NETWORK INC. GROUP
HEALTH AND DENTAL
INSURANCE PLAN; and
HOWARD SLAUGHTER,
STEVEN MIRACLE, and JODI
SPIEGEL in their capacities as
fiduciaries of the North Georgia
Mountain Crisis Network, Inc.
Group Health Insurance Plan,

Defendants.

ORDER

CIVIL ACTION NO.
2:12-CV-254-RWS

This case is before the Court on Plaintiff's Motion for Summary

Judgment [37], Defendants’ Motion for Summary Judgment [38], and

Defendants’ Motion to Disqualify Attorng@8]. After reviewing the record,

the Court enters the following Order.
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Background*

Plaintiff is a former employee of the North Georgia Mountain Crisis
Center (“Crisis Center” or “Center”). dh of the individual defendants is, or at
all relevant times was, a member of tBoard of Directors (“Board”) of the
Center. At all material times, the Board was responsible for hiring the
Executive Director, approving the employee manual, determining what benefits
to offer employees, and signing checks to pay insurance premiums. During
Plaintiff's tenure there, the Crisis Gensponsored and maintained a fully-
insured group employee health, dental, and vision plan on behalf of its full-time
employees (“Plan”). The Crisis Center served as the Plan Administrator. The
Board delegated to the Executive DimrdPlan administration duties. The
individual Board members are being suetheir capacity as Plan fiduciaries.

The Crisis Center paid 100% of employee-only premiums for employees
participating in the Plan. The Crigenter did not distribute a Summary Plan
Description (“SPD”) of the Plan durifglaintiff's tenure. Instead, the Center
produced a written employee manual, which articulated, among other internal

policies, an employee’s eligibility to gampate in the Plan. Initially, the Crisis

1 Unless otherwise noted, the facts are taken from Plaintiff’'s and Defendants’
respective Statements of Material Facts ([37-1], [38-2]) and are admitted.
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Center’s benefit policy stated: “Health insurance will be offered to all full-time
employees after the three month probationary period. The availability of
insurance will depend on the budget constraints as well as the employees [sic]
need for insurance (if already covelida spouse).” Later, the policy was
amended to include all full-time empless, regardless of coverage through a
spouse. The Crisis Center’s insurance agent, Gerald Hill, also provided a three:
page summary of benefits to all eligible employees during open enroliment
meetings, which described deductleo-insurance, and co-pays.

Plaintiff was hired as a full-time employee of the Center in August 2001.
Plaintiff reported directly to the Center’ssistant Director, Sue Kilburn, who
reported to the Executive Director. Aetlime she was hired, Plaintiff and her
children were insured under a group ltieplan sponsored by her husband’s
employer. However, at the time of hifaintiff informed the Crisis Center
that she wanted to enroll in the Plaffter the Plan’s 90-day waiting period,
Plaintiff would have become eligible participate in the Plan in October 2001.
Plaintiff was informed by Kilburn and then-Executive Director Cindy Westberg
that she was not eligible to enrolltime Plan because she was already covered

through her spouse.




AO 72A
(Rev.8/82)

About a year into her employment, Plaintiff began questioning the
Center’s policy regarding hgarticipation in the Plan. According to Plaintiff,
every other full-time employee was allowed to participate in the Plan. Plaintiff
claims she continually complainéal Board members about being denied
benefits, but Defendant Howard Slaugtitorushed [her] off” and Defendant
Steven Miracle just said “he would look into it.” (Pl.’s Depo., [37-3] at 49-50
of 73.) The Board president at the timiltBlaintiff he “did not like conflict.”

In 2002 or 2003, Plaintiff advised the Center that her husband’s plan
surcharged employees who enrolledha plan when they had alternative
insurance available through their spouskl. Ensley, Kilburn, and Westberg
informed Mr. Ensley’s employer that Ridiff was ineligiblefor coverage under
the Center’s Plan. As a result, no simge was imposed for Plaintiff joining
her husband’s plan.

On March 21, 2006, Plaintiff signed a Member Enrollment Application
declining coverage under the Plan. Plé#fiiaims that she “was told [she] had
to sign a waiver,” and she did so involuntarily. (Pl.’'s Depo., [37-3] at 39-40 of
73.) During her deposition, Plaintiff could not recall who directed her to

decline coverage, but said it would “uliyabe Linda Holler or Gerald Hill, the
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insurance agentld. at 39 of 70.) Both Holler and Hill testified that they never
told Plaintiff she had to decline coverage. (Holler Depo. [37-4] at 13 of 27; Hill
Depo., [38-7] at 10 of 11.) Hill explainedathfor the Plan to issue at all, every
full-time employee (i.e., eligible employelead to either sign a waiver or enroll
in the Plan. (Hill Depo., [37-8] at 2 of 9; Hill Depo., [38-7] at 9 of 11.) Ina
subsequent declaration, Plaintiff salie asked her supervisors, Kilburn and
Westberg, if she could enroll in coverag¢her than sign the waiver and they
said “no.” (Pl.’s Dec., [37-10] 1 14.) &tiff also testified that she complained
to Kilburn, Westberg, and Hollebout having to sign the waiver.

In mid-2007, Holler became Execwtiwirector of the Center and
Plaintiff was promoted to Assistant Director. After the 2007 open enroliment
period ended, Plaintiff advised Hollerathshe had been denied the opportunity
to enroll in the Plan becausetbE Center’s purported spousal-coverage
exception. Holler advised Plaintiff that any such exception would violate the
terms of the Plan. In fact, Holler infoed Plaintiff that the Board allowed
Holler to participate in the Plagven though she was insured through her
husband. Plaintiff expressed concern to Holler that she may lose her job if she

asked the Board again to allow her to pgrtite in the Plan. At that time, Steve
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Miracle was president of the Board amderred to Plaintiff as “the mouth.”
(Holler Depo., [37-4] at 24 of 27.)

Holler testified that she called Board members Miracle and Slaughter and

spoke with them about Plaintiff's eligibility for the Plarld. at 8 of 27.)

Holler told Miracle that she believétlaintiff was eligible for the Plan.

According to Holler, Miracle said he already knew about it, but did not instruct
Holler to take any action.ld. at 8-10 of 27.) Miracle testified that it came to

his attention in 2011 that Plaintiff was rg#rticipating in the Plan, but he could
not recall if he was aware of it earlier. (Miracle Depo., [38-4] at 9 of 20.)

In November 2007, the Center’'s employee manual was revised to clarify
that all full-time employees (past their 90-day probationary period) were
eligible for health benefits, wibut reference to any spousal-coverage
exception. Plaintiff testified that she was given a copy of the new manual.
(Pl.’s Depo., [37-3] at 17 of 73.) Plaiif claims that after she reviewed the
new manual, she asked Holler again if she could enroll in the Plan during the
March 2008 open enrollment period. She claims that Holler said “no.” (Pl.’s

Dec., [37-10] 1 20.)
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On March 3, 2008, Plaintiff again signed an Enrollment and Waiver
Form declining medical, dental, visiaeym life, and disability coverage under
the Plan. The Form indicates that Btdf declined coverage because she was
covered through her spouse. (Pl.’'g0Dg [38-6], Ex. 5 at 47-51 of 55.)

Plaintiff claims that Holler told her she had to sign the 2008 waiver. (Pl.’s
Depo., [37-3] at 42 of 73.) Howevexs noted above, Holler maintains she
never told Plaintiff she needed to deelicoverage. (Holler Depo. [37-4] at 13
of 27.) Plaintiff signed a similar form on March 4, 2010, waiving medical,
dental and vision benefits under thafPbecause she had spousal coverage.
(Id., Ex. 6 at 52-55 of 55.) Again, Plaintiff claims she signed the form
“unwillingly” because Holler told her she had to. (Pl.’'s Depo., [37-3] at 46 of
73.)

Holler testified that whenever ti@&risis Center hired a new employee
Plaintiff “would express that she felt like she was discriminated against because
she was never offered [Plan coverage], but that she did not feel comfortable
doing anything about it.” (Holler Depo., [37-4] at 13 of 27.) At some point,
Holler wrote in an email: “I had told [&ntiff] that the board had discussed

bonuses for us and thought this would go a way to pacify her, but obviously
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not.” (Id. at 23 of 27.) Plaintiff testified that she was given a $500 bonus in
2011 or 2012, and was told by Holler that the Board hoped it would satisfy
Plaintiff and “make the insurance issyeaway.” (Pl.’s Depo., [37-3] at 53 of
73.) Plaintiff also testified that she sviold she “had been climbing and [her]
position had been promoted, [her] salary had increased, and [she] should be
satisfied with that.” (Idat 46 of 73.) Additionally, Plaintiff testified that

Holler told her to stop complaining abdwgalth insurance because she should
be happy with the raises she received. 4tdl7-48 of 73.) Plaintiff had the
impression that Holler was passing on the sentiments of the Board. (Id.

On July 25 and 26, 2011, Plaintiff sent emails to Miracle and Holler
expressing concern that she was not on the Center’s Plan and demanding
reimbursement for the monthly premiustse was required to pay for coverage
under her husband’s pl. In her July 25 email, Plaintiff stated: “I realize the
current board of directors had nothing to do with this discrimination, however,
the mess is left for you all to resolve. . . . | chose to keep my mouth shut
because | needed my job and no one handled any corruption that was taking
place.” (Pl.’s Depo., Ex. 3, [38-6] at 4955.) Miracle said he would share

Plaintiff's concerns with the rest ofdélBoard and get her a response. Miracle
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exchanged emails with fellow Board meanldodi Spiegal regarding Plaintiff's
demand. Spiegal, an attorney byde, and Miracle were both “concerned
about where this might end up” and abxposure of the organization.” The
Board agreed to consult with an ERI&#ftorney about Plaintiff's situation.

Ultimately, the Board told Plaintiff they would not reimburse her for the
monthly premiums. However, they belieM@laintiff had a right to participate
in the Plan and they offered heverage even though she had signed the 2010
waiver. Because the open enroliment pérnvas over, Plaintiff was not eligible
to immediately enroll in the Plan. $lwe Center purchased an individual plan
for Plaintiff, effective September 12011. Plaintiff remained on her husband’s
plan even after she enrolled in the individual plan.

During the March 2012 open enrollment period, Plaintiff elected self-
only coverage under the Plan. Her aage became effective April 1, 2012.
Again, Plaintiff did not drop coverage through her husband’s plan. Plaintiff
claims that soon after her enroliment in the Plan, Holler advised her to “lay
low” with the Board: Holler said, “thBoard is after you” and “Jodi Spiegel is
pissed” because Plaintiff used the wbddscrimination” in her July 25, 2011

email. (Pl.’s Depo., [37-3] at 24, 36, 54-55 of 73.)
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On or around April 6, 2012, Holler resigned as Executive Director of the
Center. After Holler resigned, Miracbecame the acting director. Around this
time, Plaintiff had conversations with Board members about Center employees
Angela Usry and Sheila Traub, ane ihfighting and chaos they were causing
at the office. Plaintiff expressed concern that the Board was only listening to
Traub, not Usry. Plaintiff testified & the Traub-Usry conflict was affecting
everyone, people were choosing sides between them, and tensions were runnin
high in the workplace. (Pl.’s Depo., [38-6] at 34 of 55.)

On June 7, 2012, the Board met.iggel testified that they discussed
infighting at the Center involving Plaintiff, Traub and Usry. (Spiegel Depo.,
[37-5] at 10 of 11; Spiegel Depo., [38-5] at 8 of 20.) She described the situation
between the three women as “volcanist jerupting, erupting, erupting, boom.”
(Spiegel Depo., [38-5] at 7 of 20.) Board member Slaughter also testified that
there was “a lot of infighting” betwedhese three women. (Slaughter Depo.,
[38-8] at 4 of 5.) Similarly, Miracle testified that there were “serious
personality conflicts” between the women, “and it got to the point where people
got into corners and started lobbing bombs at each other.” (Miracle Depo., [38-

4] at 16 of 20.)

10
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The Center was trying to find a peanent Executive Director to replace
Holler, but Miracle testified that Platiff, then Assistant Director, was not
considered for the position “based in pamtthe feedback that [the Center was]
getting from other agenci@s the community.” (Idat 14 of 20.) He stated that
after Holler left, it surfaced that theafitat the Center was “a difficult group to
work with” and the Board wanted “to Y a group cooperate more closely with
the other agencies.”_(ldt 15 of 20.) Furthermore, according to Spiegel, the
Board “did not want a Director to stavith [Plaintiff's] level of angst . . . [and
the Board] didn't feel that we needed an Assistanedar that has the feelings
she had towards us, the antagonistic position, the insubordination.” (Spiegel
Depo., [38-5] at 9 of 20.)

The Board resolved at its June 7, 2012 meeting to terminate Plaintiff.
Usry and Traub had already resigned their positions. However, on June 8,
Miracle and fellow Board member Andrea Gibby met with Plaintiff and advised
her to “take some time off and to get a little bit of distance on whatever is going
on here and . . . take a breath and get a perspective 4t 16.of 23.)

Plaintiff's keys were taken from hena she went on a paid vacation she had

previously planned. Plaintiff claims that the June 8 meeting with Miracle and

11
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Gibby she brought up her complaints o$pdiscrimination. (Pl.’s Dec., [37-

10] at 9 of 10.) However, as Defendanbte, Plaintiff stated in her deposition
that she could not recall using the word “discrimination” with Board members
other than in her July 25, 2011 email. (Pl.’s Depo., [38-6] at 14 of 55.)

While Plaintiff was away on vacation, she contacted attorney Paul
Sharman to discuss potential ERISA and discrimination claims against various
Board members. Sharmaantacted the Center and orally requested the Plan’s
SPD. On June 20, 2012, the Centemtigh insurance agent Hill, sent Sharman
the three-page summary of the scheddlered by the insurance company. Hill
did not provide Sharman with the SPD because he did not have it and was not
responsible for it.

On June 25, 2012, Plaintiff returned to the Crisis Center and was
iImmediately terminated. By lettertea July 19, 2012, Sharman demanded that
the Center provide the SPD for the Plathin thirty days. On January 17,

2013, the Center again sent him a thregepgummary of benefits. The Center
finally provided a copy of the most recent SPD for the Plan on January 23,

2013.

12
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Discussion
l. Defendants’ Motion to Disqualify Attorney

On August 19, 2013, Defendants filed a Notice of Objection to Portions
of Declarations of Paul Sharman (counsel for Plaintiff) [46]. Specifically,
Defendants objected to paragraph SSbharman’s June 26, 2013 declaration
[37-12] and all of Sharman’s August 2, 2013 declaration [42-2]. Then
Defendants filed a Motion to Disqualify Sharman as Plaintiff's attorney [48] on
grounds that Sharman had become, through his declarations, a necessary
witness on a contested issue. Defendants concede that their motion to
disqualify is moot if the contested dartions are striekn from the record.

On July 22, 2013, Sharman voluntarily withdrew paragraph 5 of the June
declaration [41}. Thus, the only remaining issue is Sharman’s August
declaration. The August declaratioontains a single exhibit: a printout of
Sharman’s cell phone records from June 22, 2012. The records reflect that a
two-minute call was made from Sharman’s cell phone to (706) 455-3044 on that
date. In his declaration, Sharman atiékat the phone records are kept in the

course of his regularlgonducted business activity.

2 The Court has not relied on this withdrawn evidence in its discussion of the
facts or merits of this case.

13




Plaintiff argues that Sharman is not a necessary fact witness and
disqualification is unwarranted. (Pl.’s Re®r., [49].) The August declaration
does not contain any substantive testimony as to the content or purpose of the
phone call; it simply authenticates Sharman’s business recordsit fladf 9.)
Plaintiff represents to the Court that Sharman’s testimony will not be needed at
trial. (Id. at 6 of 9.) Plaintiff maintains, “undersigned counsel’s business record
speaks for itself and may be authenticated (if necessary) by counsel’s telephone
service provider.” (1d. Further, Plaintiff claims, “undersigned counsel does
not have to testify for the trier to infer the substance of the June 22, 2012
telephone call because Plaintiff may es&h that fact through other evidence,
including but not limited to inference.”_()d.

Based on Plaintiff's representation that Sharman will not testify as a fact
witness regarding the phone call, theu@ finds disqualification of Sharman
unnecessary and Defendants’ motioDENIED. However, the Court reserves
ruling on the admissibility and materiality of the phone records at any future
trial.

[I.  Motions for Summary Judgment

A. Legal Standard

14
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Federal Rule of Civil Procedure 56 requires that summary judgment be
granted “if the movant shows that there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of law.” “The moving
party bears ‘the initial responsibility of informing the . . . court of the basis for
its motion, and identifying those portions of the pleadings, depositions, answers
to interrogatories, and admissions on fitgether with the affidavits, if any,
which it believes demonstrate the absenca génuine issue of material fact.”

Hickson Corp. v. N. Crossarm C857 F.3d 1256, 1259 (11th Cir. 2004)

(quoting_Celotex Corp. v. Catret77 U.S. 317, 323 (1986)). Where the

moving party makes such a showing, the burden shifts to the non-movant, who

must go beyond the pleadings and present affirmative evidence to show that a

genuine issue of material fact doessex Anderson v. Liberty Lobby, Inc477
U.S. 242, 257 (1986).

The applicable substantive law ider# which facts are material. _lait
248. A fact is not material if a disgubver that fact will not affect the outcome
of the suit under the governing law. I4n issue is genuine when the evidence
is such that a reasonable jury could return a verdict for the non-moving party.

Id. at 249-50.

15
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Finally, in resolving a motion for summary judgment, the court must
view all evidence and draw all reasonabkerences in the light most favorable

to the non-moving party. Patton v. Triad Guar. Ins. C@p7 F.3d 1294, 1296

(11th Cir. 2002). But, the court is bound only to draw those inferences which
are reasonable. “Where the record rake a whole could not lead a rational
trier of fact to find for the non-moving party, there is no genuine issue for trial.”

Allen v. Tyson Foods, Inc121 F.3d 642, 646 (11th Cir. 1997) (quoting

Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 587 (1986)).

“If the evidence is merely colorabler; is not significantly probative, summary
judgment may be granted.” Andersd77 U.S. at 249-50 (internal citations

omitted);_see alsMatsushita475 U.S. at 586 (once the moving party has met

its burden under Rule 56(a), the nonmoving party “must do more than simply
show there is some metaphysical doubt as to the material facts”).
B.  Analysis
1. Breach of Fiduciary Duty under ERISA (Count 1)
Plaintiff alleges that Defendants “breached their fiduciary duties under
ERISA to Plaintiff in refusing to enroler in or provide hecoverage under the

Plan upon her date of hire, anpgon each successive open and special

16
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enrollment period thereafter.” (Compl., [1] 1 33.) Further, Plaintiff claims,
they breached their fiduciary duties by not providing her with health and dental
insurance upon her termination._JidRlaintiff seeks relief for these alleged
violations under 29 U.S.C. § 1132(a){3).

Defendants argue in their motion for summary judgment that Plaintiff's
claim fails for two reasons: (1) the requested relief is not available to Plaintiff
under 8§ 1132(a)(3), and (2) Defendanithfally carried out their duties under
ERISA. (Def.s’ MSJ Br., [38-1] at 3-8.)n their reply brief, Defendants also
argue that Plaintiff's claim is barred by the statute of limitations under 29
U.S.C. 8§ 1113. (Def.s’ Reply Br., [45] at 2-3.) Section 1113 reads:

No action may be commenced under this subchapter with respect

to a fiduciary’s breach of any responsibility, duty, or obligation

under this part, or with respect to a violation of this part, after the

earlier of — (1) six years after (A) the date of the last action which

constituted a part of the breach oolation, or (B) in the case of an
omission the latest day on whictethduciary could have cured the
breach or violation, or (2) tee years after the earliest date on

which the plaintiff had actual knowledge of the breach or violation.

In November 2007, the Center’'s employee manual was revised to clarify

% Section 1132(a)(3) allows participants, beneficiaries, or fiduciaries to bring a
civil action “(A) to enjoin any act or practice which violates any provision of this
subchapter or the terms of the plan, or (B) to obtain other appropriate equitable relief
(i) to redress such violations or (ii) to enforce any provisions of this subchapter or the
terms of the plan.

17
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that all full-time employees were eligibler benefits, regardless of any spousal
coverage. Plaintiff testified thateheceived the new policy. However, on
March 3, 2008, Plaintiff claims she wasded to sign a waiver of Plan benefits.
This evidence suggests that at least by March 2008, Plaintiff had actual
knowledge that she was being wrongfudignied coverage under the Plan.
Plaintiff did not file suit, however, until October 2012. Therefore, it appears
that Defendants’ statute of limitations argument has merit.

Because applicability of the threear limitations period to Plaintiff's
claim was addressed for the fitshe in Defendants’ reply bri¢ the Court will
allow Plaintiff an opportunity to file a surreply on this issue. Accordingly, the
CourtRESERVES RULING on Count I. Plaintiff may file a surreply limited

to this issue within 14 days of the entry of this Order.

* Defendants make passing reference to the statute of limitations in a footnote
to their brief for summary judgment. (Def.s’ MSJ Br., [38-1] at 6 n. 2.) In that brief,
Defendants cite a limitations period of six years.) (lah. her response, Plaintiff notes
the six-year limitations period does not apply in cases of fraud or concealment. (Pl.’s
Resp. Br., [42] at 4-5.) She argues that § 1113's tolling provisions apply because
Defendants engaged in fraud and/or active concealment. However, as Defendants
note in their reply, there are no such allegations in Plaintiff's Complaint. In her
Complaint, she alleges breach of fiduciary duties based on the Board’s refusal to allow
her to enroll in the Plan until 2011, and for failing to provide benefits after her
termination. (Compl., [1] 1 33.) There is no reference to fraud or active concealment
in the Complaint and Plaintiff may not assert these new claims on summary judgment.

18
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2. Failure to Provide SPD and Requisite ERISA Information
(Count 11)

In Count I, Plaintiff seeks statupdamages for Defendants’ failure to
provide her an SPD “and requisite ERISA information.” (Compl., [1] 1 35-
42.) Under 29 U.S.C. 8§ 1024(b), plan administrators must furnish Plan
participants with SPDs within 90 g&of becoming participants and upon
written request. A “participant” under ERISA is “any employee . . . who is or
may become eligible to receive a benef any type from an employee benefit
plan which covers employees of such employer . . ., or whose beneficiaries may
be eligible to receive any such béhé 29 U.S.C. § 1002(7). ERISA allows
for statutory penalties of up to $110 per day against employers that fail to
comply with requests for information. 29 U.S.C. § 1132(c)(1).

Plaintiff argues that when she madeeabal request to enroll in the Plan
in August 2001, it triggered Defendahtluty under § 1024(b)(1)(a) to provide
Plaintiff with an SPD by November 2001. (Pl.’s Resp. Br., [42] at 14-15.)

Thus, she claims, Defendants are liable for a statutory penalty of $387,530. (Id.

at 15.) Additionally, she argues, Datlants are liable for $17,380 in statutory

® The Complaint also refers to 29 U.S.C. §8 1025(a) and (c). However, as
Defendants note and Plaintiff does not dispute, these sections apply to pension plans,
which the Center does not offer. Therefore, these sections are inapplicable.

19




penalties for failing to provide an SPDtn 30 days of her counsel’s written
request on July 19, 2012. (lak 16.) Plaintiff asserts that Defendants acted in
bad faith and thus a maximum totahpéy of $404,910 is justified._(lct 20.)

Defendants admit that Plaintiff was not provided an SPD prior to 2013,
but they argue that statutory penalties are inappropriate here for multiple
reasons. First, they argue that Piffinvas not entitled to an SPD following her
counsel’s written request because the retjaecurred after her termination and
she was no longer a “participant” under ERISA’s definition. (Def.s’ MSJ Br.,
[38-1] at 9-1C) Second, they maintain that Plaintiff never requested Plan
information prior to her termination. (Def.s’ Reply, [45] at 7-9.) They also
claim that Plaintiff cannot show she was prejudiced by Defendants’ failure to
provide an SPD before 2013 or that Defants acted in bad faith. (Def.s’ MSJ
Br., [38-1] at 12-14.)

Whether to impose statutory penalties under 8 1132(c)(1) is committed to

the district courts’ discretion._Cromer-Tyler v. Teit294 Fed. App’x 504, 507

(11th Cir. 2008); Hunt v. Hawthorne Assoc.s, Jrid9 F.3d 888, 914 (11th Cir.

1997). Although there is little guidance in this Circuit on awarding ERISA

penalties, other courts have considered: whether the plan administrator made a
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good faith effort to comply with a paripant’s request for information; whether
the participant was prejudiced in any meaningful way by the administrator’s

failure to timely provide information;ral whether the participant otherwise had
the necessary information (even if it was not obtained through official plan

documents)._See, e.@€rosby v. Rohm & Haas Ca180 F.3d 423, 431-32 (6th

Cir. 2007).

At the outset, as Defendants noterthis no evidence in the record that
Plaintiff requested Plan information while she was employed by the Center.
Defendants assert in their Statemeinaterial Facts: “Plaintiff never
requested any documents about the Crisis Network’s insurance plans while she
was employed.” (Def.s’ SMF, [38-%]22.) Plaintiff responded: “Denied.
Plaintiff at various timeasked her supervisorsto enroll her in the Plan and
asked questions regarding the Plan documents.” (Pl.’s Resp. to Def.s’ SMF,
[42-1] 1 22 (emphasis added).) Plaintiff's response does not convey that she
requested the plan documents themselstably, Plaintiff's own Statement
of Material Facts is void of any chaior evidence that she did request Plan
information beyond what was published in the employee handbook. (See

generally Pl.’'s SMF, [37-1].)
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The provision under which Plaintifesks to recover penalties applies to
requests for information that go unaddressed for a certain amount of time. See
29 U.S.C. 8§ 1132(c)(1)(B). Defendants may not be penalized under the statute
for not providing documents that were never requested. Therefore, Plaintiff's
request for $387,530 for Defendants’ faduo provide her with an SPD by
November 2001 (or any time prior to her terminatiorENIED.

It is undisputed that Plaintiff's first written request for information,
which triggered Defendants’ obligati to provide Plan documents under §
1024(b)(4), occurred weeks after she waminated by the Center. Defendants
argue that Plaintiff was no longer a Plaarticipant at that time, and therefore

had no right to receive Plan documents. In Firestone Tire & Rubber Co. V.

Bruch 489 U.S. 101, 117-18 (1989), the Supreme Court found that
“participants” include former employeaso have a reasonable expectation of
returning to covered employment or a calde claim to vested benefits. Under
Firestone the former-employee claimant “musave a colorable claim that (1)
he or she will prevail in a suit for beite, or that (2) eligibility requirements

will be fulfilled in the future.” Id.
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Here, Plaintiff claims she was entitled to the SPD after her termination
because she has a colorable claim toegebenefits. (Pl.’s Resp. Br., [42] at
16-20.) The Court agrees with Plaintifatrshe has at least a colorable claim to
benefits. _Se®art I1.B.4,infra. Therefore, the Center did have an obligation to
provide her with plan information fowng her attorney’s written request, and
the Court finds that the Center failednb@et that obligation. However, the
CourtRESERVESRULING on awarding statutory penalties — a determination
left to the Court’s discretion — tihoverall damages in this matter are
addressed.

3. Interference with ERISA Plan Benefits (Count I11)

Plaintiff alleges that Defendants infiered with her protected rights under
29 U.S.C. § 1140y refusing to allow her to participate in the Plan before
April 2012, and by terminating her intagiation for seeking and attempting to

use the benefits to which she was erditl¢Compl., [1] 11 43-54.) Defendants

® As the Court already explained, Plaintiff is not eligible for statutory penalties
for the period prior to her attorney’s written request for Plan documents. Thus, the
maximum award still at issue is $17,380.

" Section 1140 makes it unlawful “for any person to discharge, fine, suspend,
expel, discipline, or discriminate against a participant or beneficiary for exercise any
right to which [s]he is entitled under the provisions of an employee benefit plan ... ."
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argue they did not interfere with PI#ffis rights by refusing to offer coverage;
rather, Plaintiff consistently waiveaweerage under the Plan since at least 2006.
(Def.s’ MSJ Br., [38-1] at 15.) Further, they argue, Plaintiff cannot maintain a
wrongful termination claim under ERISAHi, interference with right to future
benefits) because she was not tern@iddor any protected activity. (ldt 17-
20.)

“The ultimate inquiry in a 8 [1140] case is whether the employer had the

specific intent to interfere with the @hoyee’s ERISA rights.”_Clark v. Coats

& Clark, Inc, 990 F.2d 1217, 1222 (11th Cir. 1993). “A plaintiff is not

required to prove that interference with ERISA rights was the sole reason for
the discharge but must show more than the incidental loss of benefits as a resul
of a discharge. This burden can be met either by showing direct proof of
discrimination or by satisfying the scheme for circumstantial evidence

established by McDonnell Douglas Corp. v. Gre&lil U.S. 792 (1973) ... ."

Id. at 1222-23 (internal citations omitted).

Under the McDonnell Douglascheme, a plaintiff must first demonstrate

by a preponderance of the evidenceimarfacie case of discrimination.

The burden of establishing a prima facie case is
not onerous. In the context of a § [1140] claim
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alleging unlawful discharge, a plaintiff may

establish a prima facie case of discrimination by

showing (1) that [s]he is entitled to ERISA’s

protection, (2) was qualified for the position,

and (3) was discharged under circumstances

that give rise to an inference of discrimination.

To satisfy the last element the plaintiff does not

have to prove discriminatory intent but must

introduce evidence that suggests interference

with ERISA rights was a motivating factor.
Id. at 1223-24. If the plaintiff establishes a prima facie case, “a presumption of
discrimination is created, and the defendant must articulate a legitimate
nondiscriminatory reason for its condudf the defendant provides an
acceptable reason for its conduct, the presumption of discrimination disappears
and the plaintiff must demonstrate that the reason given was a mere pretext for
discrimination.” _Id.at 1223.

Here, Defendants claim they had a legitimate reason for terminating
Plaintiff, separate from any protectadtivity — her infighting with other
employees and the other employees guilty of similar conduct were also asked
by the Board to leave the CentébDef.s’ MSJ Br., [38-1] at 17-20.)

Defendants also point to a lack of temporal proximity between Plaintiff's

alleged protected conduatéher termination. _(lcat 19-20). Plaintiff argues,

on the other hand, that “she was terminated in close temporal proximity and in
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direct response to her continued compgkio Defendants about their violations
of fiduciary duties to her.” (Pl.’s Resp. .Bf42] at 22.) Plaintiff appears to rely

entirely on temporal proximity to carry her McDonnell Doudtasden. (See

i.d., at 22-23.)

Defendants assert that “the only arguable protected activity was
Plaintiff’'s complaint in July 2011 wheshe [raised] the issue with the Board
regarding not being on the Plan and alleging that the previous Board had

discriminated against her.” (Def.s’ M8J., [38-1] at 18.) Thus, they argue,

almost a year lapsed between Plaintiff’'s complaint and her termination on June

25, 2012. In her declaration, howeveriRtiff claims that in late April and

May 2012 she “complained to Miracle about having been treated unfairly in the

past because of the insuranssue.” (Pl.’s Dec., [37-10] 1 34.)
It is true that a plaintiff's burden of causation “can be met by showing
close temporal proximity between thtutorily protected activity and the

adverse employment actionThomas v. Cooper Lighting, Ir, 506 F.3d 1361,

1364 (11th Cir. 2007). “But mere temporal proximity, without more, must be

‘very close.” Id. (citing Clarke Cnty. Sch. Dist. v. Breec, 532 U.S. 268, 273

(2001)). Some courts have found that three or four months between the
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protected activity and the adverse action does not satisfy this “very close”
standard.ld. Regardless, even if her comipks to Miracle in April and May
2012 were sufficiently close to her termination to support a showing of
causation, Plaintiff has not made antempt to show that Defendants’ stated
reason for firing her was pretext for discrimination. Instead, she claims,
“Defendants have not proffered evideme#uting that such reason was merely a
pretext for intentional discriminatory animus.” (Pl.’s Resp. Br., [42] at 23.)

Plaintiff has confused the burden-shifting analysis uMcDonnell Dougla: it

is her burden to show that the reason was pretext.

Here, multiple Board members testified that Plaintiff's infighting with
other employees was the reason for her termination. Perhaps most importantly,
the other two women accused of similar conduct were also asked to leave the

Center and did resign their positiorSe¢ Short v. Am. Cast Iron Pipe C, 961

F. Supp. 261, 265 (N.D. Ala. 1997) (finding plaintiff failed to show his
termination was directed at ERISA righwhere he offered no evidence that his
termination for violating company rulegs different from treatment of other
employees who violated the same rules). In her response to Defendants’

statement of material facts, Plaintiff does not deny that she engaged in
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infighting with these other employeeas,that the Board was concerned with
improving the Center’s work environment before bringing in a new Executive
Director. Se¢Pl.’s Resp. to Def.s’ SMF, [42-1] 11 79-90.) Instead, she relies
on her own deposition testimony, which states that she did not seek to replace
Holler as Director in April 2012 “[b]ecae Linda Holler warned [her] the board
was after [her] for using the word discrimination in an e-mail and [she] burned
[her] bridges . . ..” (Pl.’s Depo., [37-3] at 54 of 73.) The e-mail referred to by
Plaintiff was her July 2011 email demanding reimbursement for premiums,
written almost a year before she was terminated.

The Court finds the connection between Plaintiff's July 2011 email and
her termination attenuated at be8pproximately a month after Plaintiff's
email, the Center purchased Plaintiff an individual policy and told her she
would be allowed to enroll in the Plan. Several months later, in June 2012, the
Board addressed the issue of Plaintififighting and decided to terminate her.
Based on the foregoing, the Court finds that Plaintiff has not carried her burden
of showing causation or that Defendarstgited reason for her termination was
pretext. Thus, Defendants’ Motion for Summary JudgmeGRANTED as to

Count IlI.
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4, Breach of Employment Contract (Count 1V)

Plaintiff claims that Defendasitoreached her employment contract
(specifically, the terms of the employee handbook’s benefits provisions) by
denying her insurance benefits while she was employed by the Center and by
retaliating against her for complaining about the Center’s practices in this
regard® (Compl., [1] 11 55-61.) Defendants argue that Plaintiff's claim fails as
a matter of law because there ispublic policy exception to Georgia’s
employment-at-will doctrine that covettsese circumstances. (Def.s’ MSJ Br.,
[38-1] at 20-23.)The Court agrees with Plaifitto the extent her claim is
based on Defendants’ failure to provigenefits promised in the employee
handbook, as revised in November 2007.

In Georgia, employee handbooks may be considered binding contracts
“with respect to the employment benigfprovided therein,” even if the

handbook does not bestow upon the employee a definite period of employment.

8 In her response brief, Plaintiff does not mention her retaliation claim. She
limits her discussion Defendants’ failure to provide her with insurance benefits as
promised in the employee handbooSe¢ Pl.’s Resp. Br., [24] at 23-25.) Because
Defendants’ arguments and authority on the retaliation portion of Plaintiff’'s claim
appear to have merit, and given Plaintiff's lack of a response, the Court finds that
Plaintiff has abandoned her retaliation claim and limits its consideration to Plaintiff's
claim for breach of contract for failure to provide promised benefits.
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Fulton-Dekalb Hosp. Auth. V. Metzget17 S.E.2d 163, 164 (Ga. Ct. App.

1992). The handbook at issue here, as revised in 2007, states that all full-time
employees are eligible for coveragrder the Plan at no expense to them.
Plaintiff claims that Defendants’ failute provide the benefits promised in the
handbook between November 2007 and Apr2012, entitle her to an award of
compensatory damages. (Pl.’s Resp. [B2] at 24.) She also contends that
because of the “willful and egregioustmee of the breach,” she should receive
punitive damages._(Id.Defendants argue theyddnot breach any employment
contract because Plaintiff was offeremlverage since 2006, but she repeatedly
waived such coverage. (Def.s’ Reply, [46]14.) Further, they maintain, even
if they did breach the employment caatt, punitive damages are not available
because Plaintiff did not plead fraud wpecificity in her Complaint._(Icat
14-15))

The Court agrees with Defendanhat exemplary damages are not
appropriate for this contract claim. It is true that punitive damages may be
awarded in contract actions where thare matters of record relating to fraud.

Sec¢Clark v. Aenchbach, 283 S.E.2d 442, 444 (Ga. Ct. App. 1977). However,
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as Defendants note, Plaintiff did not plead fraud and there is no evidence in the
record that Defendantsigaged in fraudulent conduct.

Regarding Plaintiff’'s breach of contradaiim, the Court finds that there
is a material factual dispute as toetther Plaintiff voluntarily waived coverage
under the Plan. She admits that she signed waivers, but claims that she did so
because she was told she had no atherce. Therefore, Plaintiff's and
Defendants’ motions for summary judgment DENIED as to Count IV.

5. Failure to Provide Requisite ERISA Documents Upon
Request (Count V)

Plaintiff alleges that Defendants breached their duty under 29 U.S.C. §
1024(b)(4) to provide Plaintiff with a copy of the Plan’s SPD within thirty days
of her counsel’s written request and tres liable for statutory damages under
8 1132(c)(1). (Compl., [1] 11 62-67.) For the reasons stated in Part I1.B.2,
supra, the CourRESERVES RULING on this claim.

6. Failure to Provide COBRA Notice or Continuation of
Coverage (Count VI)

Plaintiff alleges that Defendantailed to provide her notice of
termination of her health and dental biseand her right to continue benefits

as required by 29 U.S.C. § 1166. (Compl., [1] 11 68-74.) Under § 1166(a),
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plans must provide covered employees, at commencement of coverage, written
notice of their COBRA rights. Employers are responsible for notifying plan
administrators of certain “quajiing events” that trigger COBRA'’s
continuation-of-coverage provision29 U.S.C. § 1166(b). “The termination
(other than by reason of such employee’s gross misconduct), or reduction of
hours, of [a] covered employee’s emmyainent” is a “qualifying event” under
ERISA. 29 U.S.C. 8 1163(2). Plaintiff maintains, “As a result of Defendants’
failure to notify Plaintiff of her righto elect continuation of coverage under
COBRA, Plaintiff incurred medical expessand other damages.” (Compl., [1]
1 73.) She also claims that, under 29 U.S.C. § 1132(c)(1), Defendants are liable
for $110.00 per day in statutory penaltiestheir failure to provide requisite
COBRA notices. (Compl., [1] T 74.)

Defendants move for summary judgment on this claim on grounds that
they fall within COBRA'’s small employeexception. (Def.s’ MSJ Br., [38-1]
at 23-25 of 28.) In general, COBRAquires group health plans to offer
continuing coverage (and notice thereof) to qualified employees who are
terminated for reasons other than the employee’s gross misconduct. 29 U.S.C.

8§ 1161(a). However, this requiremelates not apply “to any group health plan
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for any calendar year if all employers maintaining such plan normally employed
fewer than 20 employees on a typical business day during the preceding
calendar year.” 29 U.S.C. § 1161(b). f@edants maintain that the Center falls
within this exception because it empldyfewer than twenty employees for

each pay period in the calendar year preceding the filing of Plaintiff’s
Complaint. (Def.s’ MSJ Br., [38-1] at 25 of 28.)

Plaintiff does not oppose Defendardasjument in her response brief, nor
does she raise this claim in her own motion for summary judgment.P(See
Resp. Br., [42]; Pl.’s MSJ [37-2].The Court finds that Defendants’ argument
has merit. Further, there is egitte in the record supporting Defendants’
assertion that the Center qualifies aggempt small employer. Therefore,
Defendants’ Motion for Summary JudgmenGRANTED as to Count VI.

7. Attorney Feesunder ERISA (Count VII)

Plaintiff moves for attorney fees under 29 U.S.C. § 1132(g)(1). (Compl.,
[1] 1171 75-79.) Under 8 1132(g)(1), the Court may award reasonable attorney’s
fees and costs to either party. Aatiag to the Supreme Court, step one in
determining whether to award feesdacosts under ERISA is to determine

whether the fee claimant is a “prevagdiparty.” Hardt v. Reliance Std. Life
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Ins. Co, 560 U.S. 242, 249 (2010). Once that determination is made, courts
may proceed to evaluate whether feesappropriate based on several factors.
Id. At this stage of the litigation, th@ourt is unable to make a threshold
determination on whether Plaintiff is argvailing party.” Therefore, Plaintiff's
Motion for Summary Judgment DENIED as to this Count.
Conclusion

Based on the foregoing, Defendarti#otion to Disqualify Attorney [48]
is DENIED. Plaintiff's Motion for Summary Judgment [37]J&RANTED, in
part andDENIED, in part and Defendants’ Motion for Summary Judgment
[38] is GRANTED, in part andDENIED, in part, as follows:

. The Cournteserves rulingon Count | (breach of fiduciary
duties), pending further briefing on applicability of ERISA’s
3-year limitations period to Plaintiff's claim;

. Defendants’ Motion for Summary Judgme@ANTED
as to Plaintiff's claims in Counts Il and IV based on
Defendants’ failure to provideer with an SPD any time
prior to her termination. Defendants’ Motion for Summary
Judgment iDENIED and Plaintiff's Motion for Summary
Judgment iSSRANTED as to the claim in Counts Il and IV
based on Defendants’ failure to timely provide an SPD in
response to her attorney’s requafter her termination. The
Courtreserves rulingon the issue of statutory penalties
under Counts Il and V until ovdralamages in this matter
are addressed,;
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Defendants’ Motion for Summary Judgme@RANTED
as to Count Il (interference with Plan benefits/ERISA
wrongful termination);

. Summary JudgmentDENIED as to Count IV (breach of
contract);

. Defendants’ Motion for Summary Judgme@ANTED
as to Count VI (failure to provide COBRA notice and
coverage); and

. Plaintiff’'s Motion for Summary JudgmenGENIED as to
Count VIl (attorney fees and costs).

Plaintiff may file a surreply on the statute of limitations issue related to

the breach of fiduciary claim withib4 days of the entry of this Order.

SO ORDERED, this 19" day of March, 2014.

RICHARD W. STORY ¢
UNITED STATES DISTRICT JUDGE

35

AO 72A
(Rev.8/82)




