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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ROME DIVISION

FIELDTURF USA INC., et al.,
Plaintiffs,

V. CIVIL ACTION FILE
NO. 4:11-CV-50-TWT

TENCATE THIOLON MIDDLE
EAST, LLC formerly known as
Mattex Leisure Industries, et al.,

Defendants.

OPINION AND ORDER

This is a breach of contract action. idtbefore the Court on the Plaintiffs’
Motion for Partial Summary Judgmemtismissing Counts 2-9 of Defendants’
Counterclaim [Doc. 354] and the Defenda&lotion for Summary Judgment [Doc.
358]. For the reasons set forth below, the Plaintiffs’ Motion for Partial Summary
Judgment [Doc. 354] is GRANTED artie Defendants’ Motion for Summary
Judgment [Doc. 358] is DENIED.

|. Background

This suit arises from three contractstgpply polyethylene fiber used to make

artificial grass turf for athletic fields. 003, FieldTurf USA Inc., FieldTurfInc., and

FieldTurf Tarkett SAS (collectivelythe “Plaintiffs” or “FieldTurf”) began
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negotiations to purchase monofilameiber from Mattex Leisure Industries
(“Mattex”). In September 2005, the Plaffs entered into a supply agreement under
which Mattex would provide pnofilament fiber called Evation exclusively to the
Plaintiffs (the “2005 Agreement”)._(S&eefs.” Mot. for Summ. J., Ex. ). FieldTurf
bought Evolution from Mattex for use in congtion of artificial grass turf systems
around the globe. (Compl. 1 1). InbFeary 2006, Mattex issued a warranty
guaranteeing Evolution’s performance for six to nine years. i(5eéx. J). The
parties entered intonather supply agreement in November 2006 (the “2006
Agreement”). (Se€ompl., Ex. C). The 2006 Agement included the MLI Limited
Warranty Version 1-June 200&hé& “2006 Warranty”). (Seig., Ex. M).

In February 2007, Royal TenCate N.¥.Dutch company, acquired certain
assets of Mattex pursuant to an aga@tchase agreement (the “Asset Purchase
Agreement”). (Se®efs.” Mot. for Summ. J., Ex$, O, & P). Royal TenCate then
nominated its rights and obligations under Asset Purchase Agreement to TenCate
Thiolon Middle East, LLC (“TenCate ME”). In July 2008, TenCate ME, Polyloom
Corporation of America (“Polyloom”), TeCate Thiolon B.V. (TenCate B.V.”), and
the Plaintiffs entered into a thirdugply agreement whereby TenCate provided

FieldTurf with Evolution yarrfthe “2008 Agreement”)._(Sd#efs.” Mot. for Summ.
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J., Ex. T). TenCate terminated th@08 Supply Agreement as of March 2, 2011.
(Compl. § 76; Answer | 76).

FieldTurf alleges that in 2009 and 201Beyan receiving complaints about the
durability of the artificial turf fields it hathstalled using TenCate’s Evolution fiber.
(Compl. 1 85). According to FieldTurf, itsvn subsequent testing demonstrated that
the Evolution yarn was degrading prearaty. (Compl. 1 96-124). In December
2010, FieldTurf announced the releaseRaivolution, a fiber product that would
compete with Evolution. (Counterclaim { 38).

On March 1, 2011, the Plaintiffs st TenCate ME, Polyloom, and TenCate
B.V. (collectively, the “Defendants” difenCate”) for breach of contract, breach of
warranty, and fraud. S¢@oc. 1]. The Defendants swvered and filed counterclaims
alleging commercial disparagement, intentl interference witbusiness relations,
civil conspiracy, and unfair competition. SEoc. 54]. The Court dismissed the
Plaintiffs’ claims for breaches of the 2005 and 2006 Agreements against Polyloom
and TenCate B.V. and dismissed the Ddints’ counterclaims for commercial
disparagement, civil conspiracy, as well as claims for unfair competition under various
state laws while allowing the unfair coetgion under Georgia law claim to remain.
See[Docs. 53 & 86]. The Plaintiffs now move for summary judgment on the

Defendants’ counterclaims rfdalse advertising, trademark infringement, federal
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unfair competition, unfair competition under Georgia law, common law trademark
infringement, slander, libel, and tortiouderference with business relations. The
Defendants move for summary judgment on the Plaintiffs’ claims for fraud, breach
of contract, breach of express warrartyeach of implied warranty, and on the
Plaintiffs’ requests for damages.

[I. Summary Judgment Standard

Summary judgment is appropriate only when the pleadings, depositions, and
affidavits submitted by the parties show thatgenuine issue of material fact exists
and that the movant is entitled to judgmenaasatter of law. Fed. R. Civ. P. 56(c).
The court should view the evidence and arfgrences that may be drawn in the light

most favorable to the nonmovant. Adickes v. S.H. Kress &398.U.S. 144, 158-59

(1970). The party seeking summary judgment must first identify grounds that show

the absence of a genuine issue of matéact. Celotex Corp. v. Catre#t77 U.S.

317, 323-24 (1986). The burden thentshib the nonmovant, who must go beyond
the pleadings and present affirmative eviden@ow that a genuine issue of material

fact does exist. _Anderson v. Liberty Lobby, In€77 U.S. 242, 257 (1986).
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[1l. Discussion

A. The Plaintiffs’ Motion for Partial Summary Judgment

1. False Advertising

FieldTurf argues that the Defendants’ claim for false advertising must fall
because the Defendants hawat shown that any F@Turf advertisements were
literally false. To prevaibn a false advertising claim under the Lanham Act, TenCate
“must establish that (1) the advertisamts of the opposing party were false or
misleading; (2) the advertisements deed| or had the capacity to deceive,
consumers; (3) the deception had a material effect on purchasing decisions; (4) the
misrepresented product or service affects interstate commerce; and (5) the movant has

been — or is likely to be — injured as auk of the false advertising.” Hickson Corp.

v. Northern Crossarm CA857 F.3d 1256, 1260 (11th Cir. 2004) (quoting Johnson &

Johnson Vision Care, Inc. v. 1-800 Contacts,,|1889 F.3d 1242, 1247 (11th Cir.

2002)). “When determining whether an adigement is literally false or misleading,
courts must analyze the message conveyédlinontext, and must view the face of

the statement in its entirety.Osmose, Inc. v. Viance, LLG12 F.3d 1298, 1308

(11th Cir. 2010) (quoting _1-800 Contac®99 F.3d at 1248 (internal marks and

alterations omitted)). “The distinction between literédlise and merely misleading

is often a ‘fine line.”” Id.(citing American Med. Corpy. Axiom Wordwide, Ing.522
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F.3d 1211, 1225 n.12 (11th Cir. 2008)). “Tdmabiguity of the statement at issue ...
is significant,” and “[s]tatemds that have an unambiguous meaning, either facially
or considered in context, may blassified as literally false.” lcht 1308-09 (citing

United Indus. Corp. v. Clorox Cdl40 F.3d 1175, 1180 (8th Cir996)). “If the court

deems an advertisement tdiberally false, then the movargnot required to present
evidence of consumer deception,” but if tlee@irt concludes thedaertisement s “true
but misleading, then the movant is reqdite present evidence of deception.” dd.

1319 (quoting 1-800 Contac¢t®99 F.3d at 1247). TenCate argues that FieldTurf’s

advertisements about Revolution wdrerally false when they claimed that
Revolution was the “industry’s strongedidr,” that Revolution had “the strongest
ultraviolet inhibitor in the industry,” th&Revolution was “thenost natural looking”
fiber, and that Revation “has the strongest tuft bind.”_(SPefs.” Resp. in Opp’n
to Pls.” Mot. for Partial Summ. J., Ex. 3).

a. Industry’s Strongest Fiber

TenCate argues that FieldTurf's use of the phrase “industry’s strongest fiber”
with respect to Revolution is false adiiging. TenCate argues the advertisement
must refer to tensile singth and provides evidence tliavolution does not contain
the strongest tensile strength in the indusfwillard Dep. at 356-57). However, the

global group director of TenCate grass #tkd in his deposition that fiber “strength
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can be measured in many wagsd that the assertion that the fiber is the strongest
in the industry could be undéosd in several ways. (S&¢s.” Mot. for Partial Summ

J., Ex. 2, Vliegen Dep. at 34, 167-68).el@ourt concludes, bad on the competing
evidence, that the pase “industry’s strongest fiber” is not susceptible to only one
interpretation. Because the statemeatimbiguous and coulager several different
meanings of “strength” aside from “tens#iieength,” TenCate has not shown that the
statement was literally false. S@emose612 F.3d at 1309 (“As the meaning of the
statement becomes less clear, howewed it becomes susceptible to multiple
meanings, the statement is more likelypéomerely misleadin). Because TenCate
has not offered any evidence of consuhereption, FieldTurf’'s motion for partial
summary judgment with respect to these advertising claim stemming from
FieldTurf’s “industry’s strongest fibegdromotion should be granted. Sdeat 1319
(requiring evidence of consumer deceptiorewlthe advertisement at issue is only
misleading).

b. Strongest Ultraviolet Inhibitor

TenCate argues that FieldTurf’s clainat Revolution contains the “strongest
ultraviolet inhibitor technology in the industng false. TenCate has shown that the
UV stabilizer in Revolution was “better ogeal to what others were using” in the

industry. (Se®efs.’ Br. in Opp’n to Pls.” Motfor Partial Summ. J., Ex. 1, Gill. Dep.
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at 162-63). This evidence, however, doesstdablish that FieldTurf's advertisement
was literally false, only that the advedisent was phrased in a manner which may
have misled consumers about the strength of Revolution’s ultraviolet inhibitor
technology. However, TenCate has namecdforward with evidence of consumer
deception to support a claim that the advertisement was unlawfully misleading. See
Osmose 612 F.3d at 1319 (requiringvidence of consumer deception when the

advertisement at issueasly misleading); Hicksar857 F.3d at 1260 (stating that the

burden is on the party bringing the clabm show the advertisement is false).
Accordingly, FieldTurf'smotion for partial summarjudgment should be granted
with respect to its use of the phedstrongest ultraviolet inhibitor.”

C. Most Natural Looking Fibér

TenCate argues that FieldTurf's adiegment that Revolution is the “most
natural looking fiber” in the industry is litdhafalse. FieldTurf contends the phrase
is merely subjective “puffing.” “Puffing’ i€xaggerated advering), blustering, and
boasting upon which no reasonable buyer woellgland is not actionable under [the

Lanham Act].” _Atlanta Allergy & Asthmé&Clinic, P.A. v. Allergy & Asthma of

'TenCate did not assert the false adviegislaim with respct to the “natural
looking” advertisement in its counteralaj but did assert it in its response to
FieldTurf's motion. (Se€ounterclaim {1 1-131). Although the claim may not be
properly brought, the Court nonetheless toaes that the advertisement including
the phrase “natural looking” were non-actionable puffing.
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Atlanta, LLC, 685 F. Supp. 2d 1360, 1380 (N.D..@810) (quoting Southland Sod

Farms v. Stover Seed C&08 F.3d 1134, 1145 (9th Cir. 19%7The Court finds that
the “most natural looking” advertisemamas merely puffing. Although a TenCate
expert testified that turf fiber becomasre natural looking by minimizing gloss and
scattering light reflection, the same ert@imitted in his deposition that one cannot
prove whether any one fiber type is mortunal looking than anber fiber type. (See
Defs.” Resp. in Opp’n to Pls.” Mot. for Rel Summ. J., Ex. 31, at 9-11; PIs.” Reply
in Support of Mot. for Partial Summ. Ex. 8, Auguste Dep. at 554-55); Procter &

Gamble Co. v. Kimberly-Clark Corp569 F. Supp. 2d 796, 801 (E.D. Wis. 2008)

(noting that “it is impossible to demdrate conclusively (for Lanham Act purposes)
whether one brand of diapers ‘fits moreurally’”). Accordingly, because TenCate
has not shown that FieldTurf’s advertiselngas false or that it was even misleading,
and because the Court concludes theestant was puffery, FieldTurf's motion for
partial summary judgment should be granted in this respect.

d. Strongest Tuft Bind

FieldTurf seeks summary judgment on TenCate’s claim that advertisements
stating that Revolution had the “strongeét bind” were false because TenCate does
not have standing to challenge the adventients. FieldTurf argues that “tuft bind”

relates to “how hard it is tpull a tuft of fiber out ofts backing” and has nothing to
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do with the fiber itself. (SeBls.” Br. in Supp. of PIs.” Mot. for Partial Summ. J., at
25). “To demonstrate Article Il standing,pdaintiff must allege that (1) he has
suffered an actual or threatened injury) {Be injury is fairly traceable to the
challenged conduct of the defentlaand (3) the injury iBkely to be redressed by a

favorable ruling.” _Phoenix of Broavd, Inc. v. McDonald’s Corp489 F.3d 1156,

1161 (11th Cir. 2007) (citing Primera Igle8lautista Hispana of Boca Raton, Inc. v.

Broward County450 F.3d 1295, 1304 (11th Cir. 20p6Additionally, the Eleventh

Circuit also applies prudential standing iiations to false advertising claims under

the Lanham Act. _Sdehoenix of Broward489 F.3d at 1163. lassessing prudential

standing, the Court must consider:

(1) The nature of the plaintiff's alledenjury: Is the injury of a type that
Congress sought to redress in pdivg a private remedy for violations

of the Lanham Act? (Z2Jhe directness or indictness of the asserted
injury; (3) The proximity or remoteness of the party to the alleged
injurious conduct; (4) The speculativeness of the damages claim; [and]
(5) The risk of duplicative damages or complexity in apportioning
damages.

Id. at 1163-64 (quoting Conte Bros. Automotilg. v. Quaker State-Slick 50, Inc.

165 F.3d 221, 233 (3d Cir. 1998)). The focus of the Lanham Act is to protect
“commercial interests that habeen harmed by a competisdalse advertising.”_Id.

at 1168 (quoting Conte Brgsl65 F.3d at 234). The Court concludes that the
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prudential standing limitations counsel agaifsnCate’s standing for this claim, and
therefore does not address #hticle Il standing requirements.

Here, TenCate has shown that its comuia interests may have been harmed
because FieldTurf's advertisements abtuft bind” may have led end-users to
purchase turf through Field Turf rather thhrough a TenCate-supplied turf producer,
and this evidence counsels tadg@rudential standing._(S&efs.’ Br. in Opp’n to
Pls.” Mot. for Partial Summ. J., Ex.@art 8, at ALMAO0O0001039, Ex. 18). However,
the first factor does not counsel heavdyard granting prudential standing because
the advertisements at issue promotes Renolun a variety of ways and there is no
indication that the brief mention of an “indosleading 9lbs. of tuft bind” persuaded
a purchaser more than any othpromotion of Revolution. _(Seead. at
ALMAO00001036-40). The second factor, concerning the directness of the injury,
counsels slightly against prudentialrelang because FieldTurf and TenCate are not
generally competing to sell the same prodtwthe same end-users, and “the second
factor weighs in favor of standing in easwhere ‘one competitor directly injures
another by making false statements abowtits goods and thus influences customers

to buy its product instead of the competitor’s product.” Phoenix of Browaged-.3d

at 1169 (quoting Logan v. BurgeBzark Country Cured Hams 1n@63 F.3d. 447,
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460 (5th Cir. 2001)j. The third factor counsels toward prudential standing because
TenCate is a commercial entity competinghi@ general market for artificial turf and

is therefore connected to the effects of the false advertadthgugh FieldTurf sells
complete artificial turf fields tend-users and TenCate does not. i§e&t 1169-70
(noting that consumers and others with attenuated connections to the market do not
satisfy the third factor). The fourttadtor, however, counsels against prudential
standing because determinthg profits that FieldTugecured and the revenues that
TenCate lost due to the “tuft bind” clainmyvolves too much speculation. FieldTurf’s
products include far more than just “tbfbd,” and “it requires too much speculation

to conclude that an ascertabie percentage of both timerease in [FieldTurf's] sales

“TenCate argues that FieldTurf'sdwertisements constituted deceptive,
comparative advertising and that “a pregption of causation and harm should apply
to claims for actual damages when deddant disseminates willfully deceptive,
comparative advertising.” Triik Saw Chain, LLC v. Blount, Inc583 F. Supp. 2d
1293, 1321 (N.D. Ga. 2008). Howeythe advertisementslading to “tuft bind” that
TenCate points to does not engage in deceptivmparative advertising. The four-
page pamphlet only says that third4gafiber manufacturer’'s “quality began to
suffer” and repeats Revolution’s motto: “This is no evolution. This is revolution.”
(See Defs.” Br. in Opp’n to Pls.” Mot. fo Partial Summ. J., Ex. 3, part 8, at
ALMAO00001036-40). With respect to tuftrm, the advertisements only state that
Revolution includes the “strongest tuft bindhe industry” but does not compare the
tuft bind with the tuft bind of any competitors, including TenCate. ([&edecause
the “tuft bind” advertisements do not eatly compare Revolution with any TenCate
product, they are not “willfully deceptiveomparative advertising” that earns a
presumption of causation and harm. 3$gknk Saw Chain, LLC583 F. Supp. 2d at
1321.

T:\ORDERS\11\FieldTurf USA Inc\msjtwt.wpd -12-



and the concomitant decreasdTenCate’s] sales [during the advertising period] is
directly attributable to [FieldTurf's] mispresentations” about tuft bind when many
factors can influence an end-user’s decismgpurchase an artificial turf field. Sike

at 1171. The fifth factor also weighsaagst prudential standing because, should the
Court grant standing to TenCate, “everyngetitor in the market [for artificial turf
and its components] could sue,” thus cregthe risk of duplicative damages. &d.

1172-73 (quoting Procter & Gamble v. Amway Coi?2 F.3d 539, 564 (5th Cir.

2001)); Logan 263 F.3d at 461 (concluding the fifth factor supports prudential
standing when the plaintiff was the only plaintiff who could bring a claim for false
advertising against the defendant). Accoglly, because the weight of the prudential
standing factors, includingeéfspeculativeness of any damages claim, counsels against
allowing TenCate to assert its claim for &abdvertising with respect to “tuft binds,”

the Court concludes Ten@atioes not have standingdaFieldTurf’'s motion should

be granted in this respeciTherefore, the Court will grant summary judgment to
FieldTurf on all of TenCate’s claims relating to false advertising.

2. Trademark Infringement and Unfair Competition

The Plaintiffs seek summary judgment on the Defendants’ counterclaims for
Trademark Infringement under the Lanhaaot, 15 U.S.C. § 1114, unfair competition

under the Lanham Act, unfair competitionder the Georgia Unfair and Deceptive
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Trade Practices Act, O.C.G.A. § 10-1-3&nd common law infringement. The
Plaintiffs argue that the Dendants are unable to show that the Plaintiffs’ usage of
their “Revolution” trademark has causety@onfusion in relatin to the Defendants’
“Evolution” trademark, and the lack afonsumer confusion defeats all of the

Defendants’ claims for infringemeéand unfair competition. S@ana v. Dantanna’s

611 F.3d 767, 782-83 (11th Cir. 2010) (notingtttihe elements to establish a claim
under Georgia’'s UDTPA andderal infringement claimsere the same); Kason

Indus. v. Component Hardware Grod@0 F.3d 1199, 1203 (11th Cir. 1997) (noting

that federal unfair competition undeethanham Act and under Georgia’'s UDTPA

are “governed by the same standard”); SBRHE Int'l, Ltd. v. BBDO Atlanta, Ingc.

455 F. Supp. 2d 1347, 1365 (N.D. Ga. 20@pplying “likelihood of confusion”
standard to Georgia common law infringement claim).

To determine whether there is a likelihood of confusion, the Eleventh Circuit
applies a seven factor test: “(1) strengthhaf mark alleged to have been infringed;
(2) similarity of the infringed and infringg marks; (3) similarity between the goods
and services offered undeetbwo marks; (4) similaritpf the actual sales methods
used by the holders of the marks, sucltha# sales outletsnal customer base; (5)
similarity of advertising methods; (6) imtieof the alleged iiminger to misappropriate

the proprietor’s good will; and (7) the existerand extent of actual confusion in the
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consuming public.” _Tanab11 F.3d at 774-75 (quoting Welding Servs., Inc. v.

Forman 509 F.3d 1351, 1360 (11th Cir. 2007he Court concludes that only one
of these factors weighs in favor of adllhood of confusion and the others weigh
heavily against it. TenCate has establishdnas rights to the Evolution trademark
and its “Evolution 3GS” mark became amtestable in 2011, indicating the mark is
presumptively strong._(Sdgefs.” Br. in Opp’n to Pls.” Mot. for Partial Summ. J.,

Exs. 47-50); Dieter v. B&H Indus880 F.2d 322, 329 (11th Cir. 1989). In this case,

however, the Plaintiffs have overcome thmesumption. At the time that the
Plaintiffs introduced the Revolution produ¢he Evolution fiber had been sold
exclusively to FieldTurf in the United Sest. With trivial exceptions, the Evolution
product had not been advertised or promoted. Therefore, the mark should be
considered as a weak mark. The diffee between “Evolution” and “Revolution”

is only a single letter, and the words prenounced similarly. But the purchasers of
both products are sophisticated purchasetsabinical products who are not likely to

be deceived by the similar souoftwo very different words.Soon after the parties
ended their agreements, FieldTurf roltad its Revolution product with the motto:

“It's not evolution, it's Revolution.” (SePefs.’ Br. in Opp’n tdPls.” Mot. for Partial
Summ. J., Ex. 3, at BCS00001090). But it makes no sense to think that the Plaintiffs

were trying to get its customers to thihlat they were getting the Evolution product
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that FieldTurf was saying waefective. FieldTurf and Teate deal with consumers

at different stages of the purchasing process. FieldTurf sells artificial turf to athletic
facilities. TenCate sells fiber to othemanufacturers of artificial turf; that is,
FieldTurf’'s competitors. Finally, the evidemof actual confusion is de minimis. As
noted above, the buyers of both products are sophisticated purchasers of highly
technical products who are unlikely to be confused.

3. Defamation Claims

The Plaintiffs move for summary judgment on the Defendants’ counterclaims
for slander, libel, and tortious interference.
a. Slander
FieldTurf argues that TenCate’s cldion slander should fail because TenCate
has provided no competent evidence, only$epgrof any slanderous statements made
by FieldTurf. In Georgia, slander or otdfamation requires proof that the statement

“was (1) false, (2) malicioysind (3) published.” Davitac. v. Nephrology Assocs.,

P.C, 253 F. Supp. 2d 1370, 1375 (S.D. Ga. 2003) (citmfgrmation Sys. &

Networks Corp. v. City of Atlante?81 F.3d 1220, 1228 (11th Cir. 2002)); see also
0.C.G.A. 851-5-4. TenCate’sidence of false statements consists of an email from
Senior Accounts Manager M&iggs discussing sevem@bjects and mentioning that

Robert Hawke told Riggs he went t@tRieldTurf Architect Roundup in Tampa and
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heard the FieldTurf president give a speech saying that FieldTurf's “suppliers were
doing a ‘bait and switch’ by submitting topality products but actually substituting
much lower quality yarns upon delivery.” (Seefs.” Resp. in Opp’n to PIs.” Mot.
for Partial Summ. J., Ex. 25). TenCate emus FieldTurf often used the phrase “bait-
and-switch” to describe its afjations in this lawsuit. _(IdEx. 4). Next, TenCate
references an article in th&eaumont Enterprise quoting a local school
superintendent’s statement that he baén informed by FieldTurf that TenCate
supplied FieldTurf with a “bad batch wfrf” and citing a statement from FieldTurf's
marketing department “confirming its bdlithat it was supplied with ‘defective
fiber.” (Id., Ex. 22).

The statements relayed the Riggs email and in thBeaumont Enterprise
article are inadmissible hearsay that carv®tused to defeat summary judgment.

SeeDraper v. Reynolds278 Ga. App. 401, 406 (200@oncluding, at summary

judgment stage, thatinadmissable hearsajdmnot support claim for slander). There

is no testimony from Robert Hawke himisebncerning the statement, only the
emailing summarizing what Hawke apparerntiformed Riggs that he had heard.
Likewise, there is no testimony frometsuperintendent mentioned in Beaumont
Enterprise article, only the article itself which summarizes what the superintendent

told theEnterprise he had been told by FieldTurf. These hearsay statements cannot
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support a claim for slander. Sk (concluding that alleged defamatory statement
supporting claim for slander was inadmissible hearsay because there was no
deposition or affidavit testimony from the witness who relayed the statement to the
plaintiff). Further, the statement fromefdTurf's marketing department relayed in

theBeaumont Enterprisearticle is a statement of lief or opinion that cannot support

a claim for slander._Sd&eéhaney v. Harrison & Lynam, LL,(308 Ga. App. 808, 811

(2011) (“as a general rule, a mere statement of opinion is not considered defamatory”).
Accordingly, because TenCate has pobvided sufficient evidence of a false
statement, FieldTurf's motion for partial summary judgment should be granted on
TenCate’s counterclaim for slander.
b.  Libel

TenCate argues that statements Fieldinafle about this lawsuit, in particular
statements contained in a form lettents® FieldTurf contacts, were libelous.
(SeeDefs.’ Br. in Opp’n. to Pls.” Mot. for Raal Summ. J., Ex. 4). “Alibel is a false
and malicious defamation ohather, expressed in print, writing, pictures, or signs,

tending to injure the repation of the person and exposing him to public hatred,

contempt, or ridicule.”_Fine v. Communication Trends,,|B65 Ga. App. 298, 302

(2010) (quoting O.C.G.A. 8 51-5-1(a)). FieldTcontends that the allegedly libelous

statements it made concerning this lanvstere privileged attempts to protect its
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interest and therefore non-actionable. &t8ments made with a good faith intent on
the part of the speaker to protect hishar interest in a matter in which it is
concerned’ are deemed privileged.” (duoting O.C.G.A. 8 51-5-7). To earn the
defense of privilege, FieldTurf must show “good faith, an interest to be upheld, a
statement properly limited in its scopgyraper occasion, and publication to proper

persons.”_ld(quoting_Rabun v. McCqy273 Ga. App. 311, 316 (2005)).

In Fine the defendant charged with libel resaht a letter to its clients informing
them of pending litigation against the piaif alleging slander. The letter only
described the issuance of a temporaryragsnhg order against the plaintiff and
outlined the defendant’s allegations thatpaintiff had disseminated misinformation
and unlawfully solicited its clients. The defendant’s president testified with respect
to the slander claim that he only proed the letter to clients whose business
relationships were at risk. The counhcluded that the lettevas properly limited in
scope because it only descibile restraining order amdstrictive covenants, and
was only sent to a limited set of customers.atd303.

Here, there is evidence suggesting thatletter that Gill wrote describing the
lawsuit and FieldTurf's alledens was widely disseminate Eric Daliere directed
FieldTurf’'s North American Sales Teaim reach out to the design community to

address concerns clients nfewve about the litigation in an email attaching the form
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letter about the lawsuit._(S@&eefs.’ Br. in Opp’n. to A.” Mot. for Partial Summ. J.,
Ex. 6 at FT00143437). Likewisbarren Gill testified the $asmen had the discretion
to send the letter describing the lawsuiivttomever they saw fit. (Gill Dep. at 220-
21). However, the letter here is lted in scope as the letter in Fitrdere, FieldTurf's
form letter repeats the allegations tha@tiéx/TenCate changéd fiber formula and
the manufacturing process that it usedrate the fiber,” and then goes on to state
that “this issue ... has everything to do vatthird party supplier that, in simple terms,
did not live up to what they were providing us. Thus the reason FieldTurf Revolution
was born.” (Sedefs.” Br. in Opp’'n. to PIs.” Mot. for Partial Summ. J., Ex. 4).
Essentially, the letter simplsepeats the allegatns of the lawsuit. Protecting its
reputation and the quality of its ongoingp@uction in this manner was privileged.

4. Tortious Interference with Business Relations

FieldTurf argues that TenCate’s clainr fortious interference with business
relations should fail because TenCate has not shown the statements FieldTurf made
were non-privileged and because TenCasatwd shown it suffeteany financial loss
due to FieldTurf’s statements. “The essdifidiatures of a cause of action for tortious
interference with business relations awmt the defendant, acting improperly, without
privilege, and with the malicious intent tqure plaintiff, induces a third party not to

enter into or to continuelausiness relationship with plaintiff, which causes plaintiff
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financial injury.” Lively v. McDaniel 240 Ga. App. 132, 134 (1999) (citing Jenkins

v. General Hosps. of Humank96 Ga. App. 150, 151 (1990)). Here, the Court has
concluded that FieldTurf's statememtsncerning the lawsuit and the unrolling of
Revolution were privileged. FurthermoréenCate has not demonstrated that it
suffered financial injuries due to statementsde by FieldTurf. TenCate points to the
declaration of a former account manageiFolyloom who contacted three customers
in an effort to sell Evolution should it bdeased on the market. Each of these three
customers declined to wholeheartedly adéypblution for various reasons, saying it
has “a lot of baggage,” gimg they did not know the extent to which Evolution’s
image had been damaged, and saying it woat independently promote Evolution.
(SeeDefs.’ Br. in Opp’n to PIs.” Mot. foPartial Summ. J., Ex. 24, Riggs Decl. 1 6-
8). The statements that Riggs relatesnfthese customers do not indicate that the
customers were affected by any FieldTuatement, whether about the lawsuit or a
TenCate product.

TenCate next argues that three salethd®d\ledo Independent School District,
Barron Collier High School, and Alma Collegeere lost due to the allegedly
defamatory statements mabg FieldTurf. First, TenCate argues that the Aledo
Independent School District chose to [bugldTurf’'s Revolution product instead of

its Duraspine product which contained Evolution. However, the emails between
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FieldTurf and Aledo show that FieldTusfas preparing to replace degrading fibers
at Aledo’s field pursuant to its warrariiyt that, due to the pending litigation between
FieldTurf and TenCate, FieldTurf wasquered to give TenCate an opportunity to
inspect the field before &repairs were made. (SBefs.’ Br. in Opp’n to Pls.” Mot.

for Partial Summ. J., Ex. 13). The emails further show that FieldTurf offered Aledo
several options, including Duraspine andr&lation, and that Aledo was “leaning
towards” and ultimately purchased the Revolution product, Ebk&. 17, 18). There

is nothing in the emails to indicate thfdedo’s decision was swayed by FieldTurf's
statements about TenCate or the lawsunt in the email confirming the agreement
to replace the field, FieldTurf never mi@ons TenCate, and FieldTurf promotes
Revolution only by saying it has outstanditegt results and is “manufactured by
FieldTurf and not a third party supplier.”__(Jdex. 17). Similarly, although the
purchaser at Barron Collier ultimately cleoRevolution to replace its field despite
initially leaning toward Duraspine, thiéeggedly libelous information it received about
the lawsuit that may have influenced dscision was in direct response to the
facilities manager’'s questionsMay | have a copy of the analysis performed by
FieldTurf that influenced the decisionrtarket the upgrade material (Revolution) as
an 8 year product (will last 8-10 yearsg?id “Was there a comparison done between

Revolution and the material currently ial¢d on Barron Collier B's field or other
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manufacturer’'s material?”_(Sé&efs.’ Br. in Opp’n toPIs.” Mot. for Partial Summ.
J., Ex. 10). FieldTurf's responses to the#ect inquiries do not constitute improper
communications capable of supporting a clentortious interference with business
relations. _Seeively, 240 Ga. App. at 134 (requiringathdisseminator of tortious
statements be “acting improperly”).

Finally, TenCate contends that it logtade to Alma College due to FieldTurf’s
defamatory statements. However, Tate’s evidence only shows a lengthy email
discussion in which Alma representatiaes seeking information about the durability
of variously colored turfs, in which FeTurf sales staff respond by informing Alma
that TenCate’s warranties only cover thyears of colored turf (including by copying
emails from TenCate confirming the warnaperiod), and in which Jamie MacDonald
recommends that Alma choose Revolution because it has an eight year warranty on
its colored turf. (Segl., Ex. 19). There is no indication that these emails involved
an improper statement becatise TenCate warranties didfact only last three years
and, further, there is no indication tldima chose Revolutiofor any reason other
than to obtain the longer warranty. Acdogly, the Defendants have not shown that
they suffered financial injury from any proper statements made by the Plaintiffs,
and the Plaintiffs’ motion for partial sumary judgment with respect to tortious

interference with businesslaéons should be granted.
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B. The Defendants’ Motion for Summary Judgment

1. Fraud

The Defendants argue for summanggment on two separate grounds with
respect to the Plaintiffs’ claim for frau#irst, the Defendants argue that TenCate ME
did not assume liability for claims for fnd when it acquired Mattex. Second, the
Defendants argue that the Plaintiffsvlanot produced evidence to satisfy the
elements to prove fraud.

In its December 2012 Order, the Court hiblat it could not determine whether
TenCate ME assumed liability for fraud cles stemming from representations Mattex
made prior to its acquisition by TenCataly that the Asset Purchase Agreement
seemed to have “no limitation on the types of claims for which TenCate [] ME
assumed liability.” _Se@Doc. 53], at 19. TenCate now contends it has produced
sufficient evidence to show that it did not assume liability for claims connected to
Mattex’'s alleged fraud. TenCate arguest tine Asset Purchase Agreement and its
references to the Adjustment Statemand the Data Room documents reviewed
during the merger demonstrate that TenCate ME only assumed a limited amount of
liability for claims brought against MattexThe Court concludes that the Asset

Purchase Agreement is ambiguous and tketing on parol evidence to resolve the
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ambiguity, the contract did require TenCate ME to assume liability for the fraud
alleged here.

“Generally, a purchasing corporation does not assume the liabilities of the
seller unless: (1) there is an agreememtsgume liabilities; (2) the transaction is, in
fact, a merger; (3) the transaction is a frasdtattempt to avoiliabilities; or (4) the

purchaser is a mere continuation of thedercessor corporation.” Bullington v. Union

Tool Corp, 254 Ga. 283, 284 (1985). FieldTwargues that the Asset Purchase
Agreement was an agreement to assurbditiafor Mattex’s fraud. TenCate argues
that the agreement specifically limits liabilities for claims to those already pending
against Mattex and that the assumptiohadfility under the agreement is limited to
the liabilities contemplated in the “Data Room” documents and in the Adjustment
Statement.

Section 2.3 of the Asset Purchaserédgment provides for Exclusions and
Assumed Liabilities. (SeBefs.” Mot. for Summ. JEx. O, at 10). While these
provisions state that “the Purchaserlkhat assume any liability or obligation in
respect of the Business which is not speally assumed by it under this Agreement,”
section 2.3 further states that “the Fhaser agrees and ackrnedges that from the
Transfer Date it shall assume alssumed Liabilities and all Defective Product

Claims.” (Seeid. 88 2.3(B) & (C)). “Assumed Liabilities” are defined as “all
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liabilities of the Business arising prior tor as a consequence of the conduct of
Business prior to Completion to the exténat the same are provided for in the
Adjustment Statement.” _(Icat 2). The Adjustmenbtatement is a statement of
Adjusting Working Capital prepared purstidanm schedule 5 of the Asset Purchase
Agreement which provides specific directidosvaluating inventory and receivables.
(Id. at 2, 42-44; Ex. P). According toelagreement’s defitons, “Data Room’
means the documents disclosed in the daim set up by the Vendor at the Premises
and any other documents discldse the Purchaser or itdwasers, in each case, as set
out in the index in the form attached as schedule 11."afl8).

Contrary to TenCate’s contention, with respect to tregdllRoom” documents,
there is nothing on the face of the contract connecting the Assumed Liabilities with
the Data Room documents. Further, thauoents in the Data Room include “Details
of any claim by or against the comparwhich only lists four apparently pending
matters and makes no mention of liabifiby future or unasserted claims. (&d.85,

§ 2.10; Ex. Q). Likewise, the Adjustment Statement merely lists “Provision for
Warranties & Claims” and gives a figure of 325.029 AED, without providing any
details on the actual claims included. (®eMot. for Summ. J., Ex. P). The Data
Room documents and the Adjustment Statement do not, therefore, demonstrate that

TenCate only agreed to assume pendiafilities. Indeed, the Asset Purchase
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Agreement specifically requires the conthag parties to contiue to address ongoing
liabilities:
The Purchaser covenatitst on or after Completion it will execute and
deliver all such further instrumends the Vendor may from time to time
reasonably request in order to effdat release and discharge in full of
the Vendor and the Investors in respect of any Assumed Liability or
Defective Product Claim, the Purchaser’s assumption of that Assumed
Liability or Defective Product Claim and the substitution of the
Purchaser as the primary obligor of that Assumed Liability or Defective
Product Claim on a non-recourse basis to the Vendor or the Investors.
(Id. 8 2.3(E)). This suggests that the parties contemplated the emergence of future
claims because it describes a procedura/ngh the selling parties can effectively
move the liability to the purchaser, TenCalie sum, because there is nothing in the
agreement connecting the Assumed Liabilitethe Adjustment Statement with the
Data Room documents, and becauseethernothing in any of the subsections
indicating that specific subsets of claimg&mpot to be includedhe contract does not
unambiguously state that liabilities outsith®se contemplated in the Data Room
documents were not assumed by the purchaser.
Although the Asset Purchase Agreement does not seem to limit the types of

claims for which TenCate assumed liabilitye contract is somewhat ambiguous and

the Court will look to parol evide® to resolve the ambiguity. S&aylor Freezer

Sales Co. v. Hydrickl38 Ga. App. 738, 739 (1976). Batarties have provided parol

evidence supporting their interpretationshedf contract. The Defendants point to an
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email between Mattex’'s MaocReefman and TenCate ME’s Jaap Lock discussing
“provisions for claims.” (SePefs.” Mot. for Summ. J., Ex. S). These emails lay out
an “overview of claims and other pay outs done in 2006 and the remaining claim
provision.” (Id) Although this email lays out Mattes provisions to cover claims in
2006 and early 2007, it does not, as the Bad@ats contend, demonstrate that “the
sole intent of the parties was that Ten@eds to accede to theseesfic claims.” (1d.

at 15). Rather, the email shows thatttda was providing TenCate with information

on the claims it faceduring 2006.

The Plaintiffs’ parol evidence is mooempelling. In an email conversation
between Lock and Chris Turner, an atayrior TenCate on the transaction, Turner
warned that the “amount of s&umed Liabilities is not cappedAs discussed,
ordinarily in an assets deal theliabilitieswould be retained by the vendor other than
specifically identified and capped liabilities. The [current] wording places a great
deal of risk on the Purchaser regarding the liabilities. (SeePIs.” Resp. in Opp’n to
Defs.” Mot. for Summ. J., Ex. 52, SENCATE0038351) (emphasis in original).
Lock responded that “[tlhentercompany liabilities mudbe excluded. That was
agreed. Other liabilities wibe taken over indeed, but sufficient provisions/accruals
must be available to pay out those liabisitidf you would leave all liabilities at the

seller, you might have the risk that thosams will not be properly treated, since the
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seller has no interest anymor€hat could hurt the continuity of the business as the
customer still considers TenCate tmtinue the business of Mattex.” (ld-urther,
Marc Verleyen, a member of Mattex’s BoaitDirectors, testified in his deposition
that he was worried about his personability for future claims brought against
Mattex until April 2007 when TenCasssumed those liabilities. (Sebks.” Resp. in
Opp’n to Defs.” Mot. for Summ. J., ER, Verleyen Dep. at 156-57). The parol
evidence establishes that Mattex intendedBnCate to assume all future liabilities
for claims brought against Mattex, and that TenCate intended to assume these
liabilities so it could maintain positive relationgth its customers. There is nothing
in the Asset Purchase Agreement sugggsthat the claim3enCate ME assumed
liability for did not include FieldTurf's @im for fraud. Therefre, TenCate can be
held liable for Mattex’s fraud, and tli@efendants’ motion for summary judgment
should be denied on those grounds.

The Defendants also argue that thaimlffs have not provided sufficient
evidence of fraud to survive summary judgm “[T]he common law tort of fraud
requires five elements: (1) a false repréaton by the defendanf2) with scienter,
or knowledge of the falsity; (3) with intetd deceive the plaintiff or to induce the
plaintiff into acting or refraining from actg; (4) on which the plaintiff justifiably

relied; (5) with the proximate cause @dmages to the plaintiff.”__Prince Heaton
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Enters., Inc. v. Buffalo’s Franchise Concepts,,|Ih¢7 F. Supp. 2d 1357, 1360 (N.D.

Ga. 2000). The Court concludes the Rifsmmhave provided sufficient evidence to
create an issue of fact with respect tofreud claim. First, the Plaintiffs have
provided evidence to show that Mattex proddamples and test results to FieldTurf
that were not the same as the prodiudgitimately sold to FieldTurf. (See.q, PIs.’
Resp. in Opp’n to Defs.” Mot. for Sumnd., Ex. 19, Expert Report of Dr. Charles
Daniels, at 44-47; Pls.” Resp. in Opp’nRefs.” Mot. for Summ. J., Ex. 22, Willard
Dep. at 164-65 (confirming Dr. Danielgletermination that the samples Mattex
provided contained five times more Wul than the samples Mattex provided to
FieldTurf as product)). The provisions of lower-performing turf following the
representations and test results of highexfgzming turf, which induced FieldTurf to
order the turf, is sufficient to show a question of fact concerning misrepresentation,

scienter, intent to induce, and reliance. Baace Heaton Entersl17 F. Supp. 2d

at 1360. FieldTurf has also shown that the replacement costs on fields it built using
Mattex products will be substaal, creating an issue of fact to satisfy the final
element of fraud._(SelRls.” Resp. to Defs.” Mot. foSumm. J., Ex. 71, at 11, 18-19).
Accordingly, the Defendants’ motionrfeummary judgment should be denied on
those grounds.

2. Breach of Contract
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The Defendants argue that the Plaintifésse not shown the breaches of the
2005, 2006, and 2008 Agreementsewmore than de minimus. The parties agree that
Georgia law governs the breach of contdaims for the 2005 and 2006 Agreements.
“The elements for a breach of contractmian Georgia are th@l) breach and the (2)
resultant damages (3) to the party who has the right to complain about the contract

being broken.” Kuritzky v. Emory Uniy294 Ga. App. 370, 371 (2008) (citing Odem

v. Pace Academy35 Ga. App. 648, 653 (1998)).T]he breach must be more than

de minimus and substantial compliance witl thrms of the contract is all that the

law requires.” _Id.(citing Dennard v. Freeport Minerals C@50 Ga. 330, 332

(1982))% Here, FieldTurf has produced some evidence that 167 of its fields have
failed due to the Evolutiofiber’s performance._(Segkibell Decl. 1 2; Pls.” Resp. to
Defs.” Mot. for Summ. J., Ex. 19 at 7, 51). FieldTurf’'s damages expert opines that

failures resulting from the Evolution fibevill amount to at least $21.3 million in

*The 2008 Agreement is governbyg New York law. (Se®efs.” Mot. for
Summ. J., Ex. T,at 11 T E). “Under New Ytal, ‘the elements of a cause of action
to recover damages for breach of contraet(&) the existence of a contract, (2) the
plaintiff's performance under the contract) (8e defendant’s breach of the contract,
and (4) resulting danges.” Jalee Consulting Group v. XenoOne, IMo. 11-civ-
4720, 2012 U.S. Dist. LEXIS 142056, at *22 (S.D.N.Y. Sep. 29, 2012) (quoting
Palmetto Partners, L.P. v. AJW Qualified Partners, |88A.D.3d 804, 806 (N.Y.
App. 2011)). Under the 2008 Agreemeat, for the 2005 and 2006 Agreements, the
Plaintiffs have provided sufficient evidenced®ate an issue édict with respect to
damages incurred as a result of the breach.
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damages. (Pls.” Resp. tofde Mot. for Summ. J., EX71, at 11, 18-19). Although
the Defendants argue these failures oatgount to a small percentage of the
Evolution fields installed, the Plaintiffs’ @ence is sufficient toreate an issue of fact
with respect to the breaches of the 2AH)6, and 2008 Agreements. Accordingly,
the Defendants’ motion for summary judgmshbuld be denied with respect to the
Plaintiffs’ claims for breach of contract.

3. Statute of Limitations for Breach of Warranties

The Defendants argue that the four-ystatute of limitations in Georgia, see

0.C.G.A. 811-2-725, bars the Plaintiffs from bringing breach of warranty claims with
respect to the 2005, 2006, and 2008 Agresi:mi The parties signed a tolling
agreement on November 22, 2010, thus preserving any causes of action that accrued
before that date. _(Sd#&ls.” Resp. in Opp.’n to DefsMot. for Summ. J., EX. 62).
Both the 2006 Agreement and the 2008 @&ggnent were signed after November 22,
2006, so claims stemming from those watiesicould not haveeen time-barred by
November 22, 2010._(S&ompl., Ex. C, at 1 (shomwy the 2006 Agreement is dated
November 29, 2006); Defs.” Mot. for 8um. J., Ex. T, at 1 (showing the 2008
Agreement is effective from July 1, 2008)).

The parties entered into the 2005 Agreement on September 1, 2005, and

FieldTurf received over 80 shipments ofdiition before the contract ended in
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December 2006._(Sdé#efs.” Mot. for Summ. J., EXJ). In Georgia, “[a] breach of
warranty occurs when tendef delivery is made, except that where a warranty
explicitly extends to future performanceé goods and discovery of the breach must
await the time of such perimance the cause of action aees when the breach is or
should have been discaed.” O.C.G.A. § 11-2-725(2)The warranty in the 2005
Agreement extended for a minimum of six years and a maximum of nine years
following installation. (Sed®efs.” Mot. for Summ. JEX. J). Thus, for the 2005
Agreement, the cause of axt for the breach of warranty accrued when FieldTurf
should have discovered the breach. Sde.G.A. § 11-2-725(2). The Defendants
argue that several emails sent by FieldTuearly 2006 demonstrate that FieldTurf
was aware of the breaches of warranty. (Beés.” Mot. for Summ. J., EXx. Y).
However, this argument iselied by the fact that Mattex provided reassurances to
FieldTurf concerning the Evolution produlater in 2006. In June 2006, after
FieldTurf had expressed amern about the degradation of the Plessis-Robinson field,
van Balen wrote an email to FieldTurf mgeanent stating that the “[c]hances that
this field has issues that are related to the yarn [the Evolution product] are almost
zero.” (SeePls.’ Resp. in Opp’n to Defs.” Mofor Summ. J., Ex. 66). Van Balen
further stated that, “in spite of this Mattexant [sic] to resolve the issue as it is bad

promotion for FieldTurf Tarkett and for Mattex.” (JdThese reassurances create an
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issue of fact as to whether FieldTurf shibblave been aware of the problems in the
Evolution yarn covered by the 2005 Agreement’s warranty prior to November 22,
2006. Accordingly, the Defendants’ nartifor summary judgment should be denied

in this respect.

4. Statute of Limitations for Fraud

The Defendants argue that the frauarol arising from the 2005 Agreement is
barred by the four-year statute of tiation applicable in Georgia. S€eC.G.A. § 9-
3-31. The parties signed a tollingagment on November 22, 2010. (&=’ Resp.
in Opp.’n to Defs.” Mot. for Summ. J., E&2). The Court concludes there is an issue
of fact whether the Plaintiffs should haveen aware of theifare in the TenCate
fibers prior to November 22, 2006. S@eC.G.A. 8 9-3-96 (“theeriod of limitation
shall run only from the time of the plaintiffédiscovery of the frad”). As discussed
above, FieldTurf has provided evidence thelune 2006, Matteneassured FieldTurf
the problems FieldTurf was having with Réessis-Robinson field were not related
to TenCate’s yarn, and atathtime there was no reason for FieldTurf to question the
reassurances._ (S&ds.” Resp. in Opp.’n to DefsMot. for Summ. J., Ex. 66 at
TENCATEO0007581-82). Accordingly, FieldTurfsiareated at leaah issue of fact
as to whether it became awanf TenCate’s alleged frapdior to November 22, 2006,

and summary judgment should be denied.
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5. The Exculpatory Language in the 2006 Warranty

TenCate argues that FieldTurf’s claim for damages under the 2006 Warranty
and Agreement, whether for fraud or for treach itself, must be limited to the cost
of the fibers. As noted ithe Court’s Order on the Defenda’ motion to dismiss, the
2006 Warranty is governed by United Arab Emirates law. (3&fs.” Mot. for
Summ. J., Ex. M T 11). Atissued<lause in the warranty stating:

LIMITATION OF REMEDY AND LIABILITY: THE REMEDIES
SPECIFIED IN THIS LIMITED WARRANTY SHALL BE THE SOLE
MEANS OF REDRESS FOR THE PURCHASER WITH RESPECT TO
ANY CLAIM ARISING OUT OF PURCHASER’S PURCHASE OF
THE PRODUCTS. IN NO EVENT, REGARDLESS OF THE FORM
OF THE CLAIM OR CAUSE OF ACTION (WHETHER BASED IN
CONTRACT, NEGLIGENCE, STRICT LIABILITY, OTHER TORT,
MISREPRESENTATION OR OTHERWISE), SHALL MATTEX'S
LIABILITY TO PURCHASER AND/OR ITS CUSTOMERS FOR
DIRECT LOSSES, COSTS, DAMAGES, EXPENSES OR OTHER
LIABILITIES ARISING OUT OF OR CONNECTED WITH THIS
LIMITED WARRANTY EXCEED THE ORIGINAL PURCHASE
PRICE OF THE PRODUCTS.

IN NO EVENT SHALL MATTEX'S LIABILITY TO THE
PURCHASER OR ANY OTHER PARTY EXTEND TO INCLUDE
SPECIAL, INDIRECT, CONSEQUENTIAL, OR PUNITIVE
DAMAGES, OR ANY LOSS OF ANTCIPATED PROFITS, LOSS OF
USE, LOSS OF REVENUE AND COST OF CAPITAL.
(Id. 1 3). The parties have submitted @difvits from competing experts concerning
whether UAE law would enforce this exculpatory clause. Both experts agree that

“under the UAE Civil Law where the sellefgoods commits fraud to induce the sale,
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and the buyer relies on the fraud in makiihg purpose, any limitations of liability
will not be enforced under UAE law.” @beel Decl. 1 28; Second Wolfson Decl. {
10). TenCate’s expert, Tareq S. Nabbelwever, opines that the commercial code
of the UAE should take precedence owke civil code, and argues that the
commercial code places obligations on buyengn they receive defective products
and allows for reasonable limitations orbiidgies between corporate entities. (Nabeel
Decl. 11 18-40). He also contends ttie consumer protection law discussed by
FieldTurf's expert has not been testeyl the UAE courts and does not alter his
conclusion. (I1df 40). FieldTurf's expert, Herbert S. Wolfson, contends that the
commercial code in the UAE is silent on itations of liability for fraud and that the
provisions Nabeel contends address litrotes on liability actually only address the
doctrines of substantial performance and rescission. (Sé&¥otidon Decl. 11 15-
20). Wolfson further contends that tbensumer protection law, albeit a new law,
applies to business transactions and voids any contractual clauses limiting a
manufacturer’s liability for damages. (ldt 1 24-30) (noting that the consumer
protection law applies to bothrjstic and physical persons).

The Court concludes that, based on tséneony of both experts, the clause in
the warranty removing liability for actiomsising from fraud is void under UAE law.

Even assuming the commercial code sakeecedence over the civil code in this
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situation, the portions of the commeratale cited by Nabeel, sections 110 and 111,
only state the obligations placed onbayer when it receives defective goods.
(SeeNabeel Decl. 1 24-27). These seas of the commercial code cited do not
address the validity of clauses seeking to limit liability for torts such as fraud. The
civil code, on the other hand, specifically states that “any condition purporting to
provide exemption from a harmful act should be void.” (Second Wolfson Decl. { 22).
This code section would not permit A@ate/Mattex to avoid liability for fraud
through an exculpatory clausBecause Wolfson has provided statutory authority for
his proposition that limitations of liability fdraud are void, and because Nabeel has
provided no clearly contrary authoritgéno reason to doubt Wolfson’s contentions,
the Court concludes that the UAE law wibubt enforce the limitation of liability for
fraud contained in the 2006 Warranty.

However, the Court concludes tRaAE law would permit the limitation on
contractual damages to thegarpaid by FieldTurf. (Sdeefs.” Mot. for Summ. J., EX.
M 9 3). Article 2 of the UAE commerciabde provides that “Tiders and commercial
activities shall be governed by the agreementered into by the two contracting
parties unless such agreement contraditimperative commercial text,” suggesting
that the parties’ agreement is controllifyabeel Decl. I 24). Wolfson contends that

the consumer protection law would tgiecedence over the commercial code and
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void any limitation of liability. The text ahe consumer protection law suggests that
the law would apply to this business santion, even thougthe law has not been
frequently used by UAE courts. (S&cond Wolfson Decl. 11 25-30). Nabeel,
however, notes that the consumer protectaw provides the right of compensation
to a consumer “in accordance with the geheraciples of law in force.” (Nabeel
Decl. 1 41). Article 2 of the commerciadde articulates the general principle that
contracts among commercial entities are controlling unless they “contradict an
imperative commercial text.”_(Id] 24). Wolfson does not argue that the consumer
protection law is an “imperative commeilciext” that would override the parties’
contract as written or that the consurpestection law would override the general
principle of law that agreements mdmlecommercial entities are controlling in most
situations. Accordingly, FieldTurf'secovery under the 2006 Warranty itself is
limited to the cost paid by FieldTurf.

6. The Plaintiffs’ Damages

The Defendants offer several argumeiatdimit or preclude the Plaintiffs’
claims for damages. Thaygue that the Plaintiffs’ claims for damages for fraud are
barred by the merger clause in the 2006e&gnent, that the Plaintiffs’ damages in
general are limited to the cost of rapihg the defective fibers, that the 2008

Agreement superseded the 2005 and 200@&ments and prevents the recovery of
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damages under the earlier agreements, atdté economic loss doctrine in Georgia
limits FieldTurf's potential recovery.

First, the Defendants contend thaty fraud action relating to the 2006
Agreement must fail becausatlagreement contained a marglause stating that the
agreement and its warrantyepresents the entire aggment of the parties and
supersedes any prior or contemporaneoussagents with respect” to the terms of the
agreement. _(Sebefs.” Mot. for Summ. J., Ex. M 1 7). However, FieldTurf has
provided evidence suggesting that Mattontinued to make misrepresentations
concerning the Evolution product afteraking deliveries pursuant to the 2006
Agreement. (Se®ls.” Resp. in Opp.’n to Defs.” Mot. for Summ. J., Ex. 66 at
TENCATEO007581-82). This evidence is suffiti¢o create an issue of fact as to
whether misrepresentations were miadlewing the entering of the 2006 Agreement.

Next, the Defendants argue thae thimitation of damages in the 2005
Agreement preclude the Plaintiffs froracovering the costs of removal and re-
installation of defective products and alsuoits the Plaintiffs’ recovery for fraud.
However, the limitation provision only liis the recovery available under the
warranty. (Se@005 Agreement, Ex. J, 114 & 5). €k is nothing to suggest that the
provision also limits the recovery availaldbr fraud or any other torts arising from

the agreement itself. S¥élloughby Roofing & Supply Co. V. Kajima Intern., Inc.
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776 F.2d 269, 270 n.2 (11th Cir. 1985) (ngti‘the totally independent nature of
claims for breach of contraahd for the tort of fraud”)Accordingly, the damages for
fraud arising from the 2005 Agreement are not limited by the language in the
agreement limiting recovery under the warranty.

The Defendants also argue that 2008 Agreement superseded the 2005 and
2006 Agreements. When multiple contraate entered into by the same parties at
different times, “[a]n existing contract siperseded and discharged whenever the
parties subsequently enter upon a valml inconsistent agreement completely

covering the subject-mattembraced by the originabotract.” Wallace v. Bogk79

Ga. 744, 746 (2005) (citingennessy v. WoodrufR10 Ga. 742, 744 (1954)). Here,

the 2005 and 2006 Agreements cover different subject matter than the 2008
Agreement, namely the time period thatlare intended to be in effect. (F&&fs.’

Mot. for Summ. J., Ex. |, at 2 (notirigat the 2005 Agreement runs until December
31, 2006); Compl., Ex. C, at 2 (notingatlthe 2006 Agreement runs until December

31, 2007); Defs.” Mot. for Sum. J., Ex. T, at 1 (natg that the 2008 Agreement is
effective from July 1, 2008 through DecemBér 2011)). Thus, the provision in the
2008 Agreement stating that the agreement “supersedes all prior written proposals,
negotiations, and/or communications betwtenparties relating to the Agreement”

does notindicate that the 2008 Agreement supplanted the 2005 and 2006 Agreements,
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only that the 2008 Agreement its& fully integrated. (SeBefs.” Mot. for Summ.
J., Ex. T 8 XIV(F)). However, the limitimns of liability contained in the 2008
Agreement are applicablettoe breach of the 2008 Agreenbégelf, and the Plaintiffs
do not appear to argue otherwise. (geat § XIV(F)).

Finally, the Defendants argue that dggia’s economic loss rule prevents
FieldTurf from recovering damages foelfil repairs and replacement costs because
that would permit the field ownete make double recoveries. (92efs.” Mot. for
Summ. J., at 36). FieldTurf contendend is no risk of double recovery because
TenCate has no contractual relationskgh the field owners and made no
representations to the field owners. IndégeldTurf contends the field owners could
bring claims against FieldTurf, but onlygfdTurf can bring a eim against TenCate,
as they are the only parties in privity. TenCate did not respond to FieldTurf's
contentions in its reply, and the Coagrees with FieldTurf’'s analysis. S@eneral

Electric Co. v. Lowe’s Home Centers, In279 Ga. 77, 80 (2005) (noting that the

economic loss rule is intendemprevent “duplicative liability [to multiple parties and
non-parties] for the same damage”).ccardingly, FieldTurf's damages are not

limited by the economic loss doctrine.
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IV. Conclusion
For the reasons set forth above, Biaintiffs’ Motion for Partial Summary
Judgment [Doc. 354] is GRANTED artle Defendants’ Motion for Summary
Judgment [Doc. 358] is DENIED.

SO ORDERED, this 10 day of May, 2013.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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