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Tdr^  i  l -  ace l  
- l  

Cn rnn rA r  i  On

Defendan ts  have  f  i ] ed  a

( "Wh i t ese f f " )

r ep1y .

h r <  r a < n a r u l o u l  r n r l
! v v I / v r r s e s /

Procedu ra l  Backq round

r l h a  ] n D  ^ ^ n t - 6 m n 1 r t 6 e  l - h : l -  l - h a  n : r l - i  l . ]  n n m n l a l - a  r h ^
! v r t l y 4 v  e  v  v " v

r ' : r s r  S T a o e  o f  f ) i  q c o \ r e . - v  -  l - h e  i d e n r  i F i c a c i o n  o f  t h e  P a r c s  i n

Su i t  -  by  Feb rua ry  I , 2O1  4 .  The  Second  S [age  o f  D i scove ry ,  i n

wh ich  the  pa r t i es  wou fd  conduc t  w r i t t en  d i scove ry ,  was  to

a n ^ a l , , r . l a  ^ n  C a ^ l - a m l - \ 6 -  
-  . 4 1  A  T h ^  r F h i  r - ' l  q l -  : d a  n F  n i  c n n r z a r r rv r r  ! e u L c . L L v € L  L ,  L w L l  r " f r u  J L o g s  \ r r  r . . / f  D U U V c r y t

u rL  i r - t s  ' s  f he  . o ' nn l  cE ion  o f  a l - I  f ac t  d i s r -o r re r v  r o  ' r r : l r r c Jp

depos j t i ons  and  any  add i t i ona l  w r i LLen  d i scove ry ,  i s  p resen t l y

seL  Lo  conc lude  on  Feb rua ry  28 ,  2415 .

a l n a  m . , n l - h  n r i n r ' 1  . 1  i  h F  , . - . \ m n l a i - i . \ n  . ' J  F  r h a  q a / ^ . ' n . l  c l -  : . I F

AugJSc  1  ,  2414 ,  De fendan ts  sen t  t o  Wh j  cese l f  j o i n t

i  n r a r r a n r t a r i  a c  r n r l  r a . t r r a a t -  c  l -  ̂  h r ^ . . 1 , r / - a  T r l h r  + ^ ^ ^ t  t  I  _ . . 1 ^ ^ . , ]  - ^- r r  - c !  !  v 9 q  L v  ! U Y U L J L J

n h i o c t - i n n  f n  r h a e o  d i  < - . \ t a r \ /  r a . r r o q r q  n r i m : r i  l r r  : r n r r i n c r  f h : rv v ] L l L + v r r v + 9 ! v w v ! . 1

i F  n n  l . l  n ^ f  f  i m o l r r  r a q n n n d  h a n r [ < a  n a f a n . ] ^ n i - q  h r . . l  h o l  ^ l - a . l l \ r

n v n r r i  n o r " t  q r r n n l  o m o r t :  l  n r r r u ^ h : c a  ^ n r ' {  , , e : . I A  n : - -  ^ -  r , , 1  ,  ? 1  - h ^
P l v v  - u e v  J u P I / f  u - L . u r - L a  u ' r u  u J u Y !  J u r y  J f  o r r r l

A l r n  r q -  1  .  2 l t 1  4  .  w e l - I  a f  t e r  t h e  F i r s r  5 1 - a . r a  w a s  r o  h e

comp fe te .2  (De fs . '  Mo t .  t o  Compe l ,  Ex .  C . )  I n  Wh i t ese l - f  ' s

c s r  i  ' r a -  i  n n  -  t h c  n ^ r c i e s  r e m a i n e d  i n  S f  e n a  o n a  l ' r a n a r c p

Defendan ts '  be . Ia ted  p roduc t i on  be l i ed  the  no t i on  tha t  t he

'?  Wh i tese l l  was  pa r t i cu la r l y  conce rned  tha t  t he
in fo rmaL ion  came  f r om a  p rev ious l y  un iden t i f i ed  sys rem ca I -Led
"Avan t i s .  "



pa r r i es  had  comp le te l y  i den t i f i ed  t he  Pa r t s  i n  Su i t .  ( I d . )

I ^ ] h i  i 6 c a l  I  c r r a n a c l - a d  j ' h r f  i t  l . r e  n i  r r e n  f  i m a  i  r - \  ^ n ^ I r r z a  f  h a  n a r ^ r
J q Y Y v e  e v v

. l ^ r  r  L a f ^ r a  h : r r i n n  f  n  - c e n n n r l  | - . 1  a n \ /  , ' l : q . ^ \ / e r \ /  r e a r l | e q T q  l T d  )t r u v 4 r ' 9

r r L . r ! - ^ a -  l  i - n . r ' n l a i n a . l  j - h F j -  S o m e  o f  D e f e n d a n t s .n c l ( r - L L - L U r t c l l l y /  v Y l l t L E : J c - !  u v - h P  r  a  r r r L

u . l  i  c n n r r a r r r  r o . r r r a a l -  - h ^ v ^ ^ r r  - + a  i  n  s f  ^ . 1 p  T u r o  o fv f r v v v u !  !  r e Y u v J u u  u L e v r

Discove ry .  t  (  I d .  )

Ra the r  r han  f i l e  a  moL ion  Eo  compe l ,  De fendanLs  ag reed  t o

d i scuss  t he  ma t te r  i n  a  t e . I econ fe rence  on  Sep tember  L8 ,  20L4 .4

Rn1 -h  d r r r i no  t h i c  t e l econ fe rence  caL l  and  i n  a  f e t t e r  Sen t

n - i n -  l -  h a r a l - . \  u c f g n d 6 n l g  t o o k  t h e  n , ' r q i  t  j . r n  j - h a j -  j - h o

q I | n n l a m a n ' ^ l  n - o c l U . r l i o n  w a s  i l l e f e v a n t  t o  f h e  m a i o ] . i f v  o f

t - h a i r  r t i  c  r c f a r r i  n r r  1 -  / - \  f h 6  n a u r l  r r  d i  c n l n < a . . i

da ta  as  i nsubs tan t . i a .L . ( I d .  a r  3 -4  &  Ex .  F .  )  A t  t he

n n r n l , r < i n n  n f  r h a  n h n n c  n a l l  t ^ ] h  i l - a a a l  I  ^ , 1  r a a l l  f n  n r n r r i  r i o  r

l r s t  n f  d  i s r - n r z e r v  r F . r ' r F q - q  i n  \ . ? h ' . ' l ^  i - -  b e l i e v e d  j t  c o u l d

c , l h c l - a ^ f  i  r r a l  r r  r a c n a n i  / T r  - t s  , , r  \
v L - l  ! r J v u r r L r .  \  l l l _ : _  d ( -  i ,  /

On Sep tember  25 ,  2414 ,  Wh i tese f f  sen t  an  ema i l  t o

f l a f a n d : n r e  i d o n r i f r r i n n  h r r  n n m h a r  l - h a  i n l -  a r r n n a l -  n r i o c  . a n d  t h o

3  W h i t e s e l l  a l s o  o b j e c t e d  t o  t h e  n u m b e r  o f
i n f a r r ^ ^ r r ^ r i a c  r c  a v ^ 6 ^ ^ r r ^  + L \ 6  - ^ r ^ ^ - l  r r h ^ n  I  i h i l -  ^ f  l qr l - L L r  ! u 9 q - u  c ^ u E E u t r l v  u P w r l  r r r r ' _ L L  L . , | r  1 J ,

- . \ r r l - a n r J i n ^  i h ^ l -  i  n t F r r . i . _ t a i  a r i a q  q c r r r e d  h r r  n a f a n d r n r c  i n  ? O A A

coun ted  aga ins t  t ha t  t o ta f .  The  Cour t  w i f l  no t  coun tenance
t  l ^ r  <  : r ^ - m a . -  ^ n \ /  f  u r t h e r  t h a n  t o  r u l e  t l - a i  ^ ^ \ r  . r rL r I u L u L r l / g t J l v v L ! y

r A ^ r r a < t <  < a r r z o . l  i r  l - h i  <  c : e o  n r i ^ r  i - ^  E a h r l , : r r '  t n l  ?  r ^ , i  l  l  n n t

coun t  t oward  the  numer i ca l  ] im i ta t i on .

4  The  t lm inq  o f  t ha t  ca l l  and  any  pe rce i ved  de fay
rac t i c s  on  any  pa r t y '  s  pa f t  i s  o f  no  momen t  r o  r h i s  Cou r t .  now .



r a^ r ' aq j -  c  j -  . \  n r . . r ' 1  1 -F  tO  Wh iCh

r espond ing .  " 5  ( I d . ,  Ex .  G .  )

i  t -  \ \ n r a n r  r a n  i ^  h o a i  n

And ,  ra t .he r  t han  p rov ide

t . 1  l -  h ^ e a  r a . n r a q f  c  n l r r r o r  i a a l  I  \ /  l i  q j -  c d  W h  i r c e c l  lr  s r P v , r J v J

s ta ted  tha t  i t  wou ld  p rov ide  e i t he r  ob jec t i ons  o r  \ \ an  es t ima te

/ ^ n  . a  - h \ r - r a . r r e q F  h ^ e i  c l  n f  j -  h o  d : i o  h r r  w h i  r - h  I i  r
\ v r r  

q  ! v Y q v

^ ^ , r ' l  . l l  n r n r r i  A o  r -  h a  i 1 1 f . \ r m a . r i  n n ' l  r a n , r a e f  a d  1 T , - l  )  l ^ l i r h  r F e n a . - i -u v u r u ]  y l v  v  r v u  l e Y u v , e v v .  \  + - : 4 : /

t o  t he  reques ts  no t  i den t j - f i ed  i n  i t s  numer . i ca l  l i s t s ,

Wh i tese l l  s ta ted  tha t  i t  had  to  rev iew  the  supp lemen ta l  da ta

n r i  ^ r  l -  , . r  c r zon  n rn r r i  ' _ l  i  n r r  a  de f  e  r r n . rn  r ^ rh  i  r - h  i  |  . - r r l . l  r acaon . l  t . r
I J !  t v !  e v

t he  reques t s .  ( I d . )  A t  t he  t ime  Wh i t eseLL  senL  t h i s  e -ma iL ,

i r  h a A  h a a r  i r  n n e c a e e i . \ n  . \ f  f h a  r , a u , l  r . '  r l i  e , ^ 1  , . c a d  e , , h n l a n F n t : I
P v r J v / v 4 v r r

. l r r -  , :  f . \ r  c i  n h l .  u r a a l r c

n 6 f  a n . l . a n l -  c  r o c n n n r ' l e d  l - 1 r r  l a t  I  ^ r  . l : r a . l  . ] n i - n h o r  a .  ) n 1  L

t h : r  t a l h i  t A e a l  l ,  e  ^ r / 1 n / 1 c a . l  : n n r a r a h  f  a  r o c n a n . l i  n n  t n  t h a i  r

^ i  < r - r ' r r r e r r r  r a l - r r r a e t c  r " , : q  r r n ^ . . o n r a h l F  I  T . l  F v  t l  \  n a f a n . l : n t  e

demanded  LhaL  Wh i t ese f f  r espond  Lo  che  numer i ca l l y  i i s ced

r - ^ , r a e i <  h r r  A n t n h a r  T "  2 O 1  A  ^ ^ f  r  ' i ^ , r r r - 1 r /  Q i n - a  $ r h i t a e a l  I  h r r t! E q u s r L J  i - r y  \ - , \ - L U U g r  '  y a !  L r u u r a !

i m n l  i  c r i  r h : r  t h . \ c a  r a . f l r o q t q  n . \ l -  : f f a n t o r i  h r r  l - h av J

e r r n n l  F r r a n i : l  n r , 1 , - l r r - l -  i  ^ -  - h n  r L t - +  I r r r a  i - ^ e a l  l  r a c n n n r i  l . \  r h aJ  J P P f  L - L . u ' r e q f  I r !  u u + e L  f  w r r ,

r ema in i ng  reques t s  by  November  1 ,  201 ,4 .  ( I d . )

The  l i s t  aopea red  as  f o l f ows :

In te r roga to r ies2  2 -3 ,  s -LL ,  I4 -L6 ,  25-26 ,  29-43 ,  A1  -50 ,
53-56
a 6 a , , 6 c - e  f ^ r  D F ^ . ] , , ^ - i ^ h .  ? - ?  c - 1 1  ' 1 - 1  1  3 1  ,  3 5 - 5 9 ,  6 9 -

13 ,  78 -85 ,  86  (86  on -Ly  w i t h  r espec r  r o  che
i  n te r roga to r i es  Eo  wh ich  we  can  respond  now)



on  Oc tobe r  IA ,  20L4 ,  Wh i tese l l  announced  tha t  1 t  cou ld

h ^ l .  ^ ^ m h l . '  r , ,  i  l - h  f t o f  o n ^ : n t -  c '  r a l - f l r a < l -  . l  r o e ^ . i n e a  . l r J - a c  l 1 . lr rvL  vvr " rJ r t  \  j_ ] t_ r_  t

Ex .  I . )  I ns tead f  Wh i t ese f ]  s t a ted  t ha t  on  Oc tobe r  I 1  ,  20L41

i c  wou ld  p rov ide  w r i t t en  subs tan l i ve  ob  j ec t . i ons  and  responses ;

h n u a r z a r  t  h a  r a c n ^ n < a e  L { h i  f  a c 6 l  I  n l  a r r n a , - i  r n  n r n r r i , , l a  r . i  f  h 6
,  L l ' v  ! 9 , y v

d i  sco r re r r z  reo l res t  s  wou ld  no t  be  subs tan t i ve  bu t  wou fd  " . i ns tead

state the manner in vrhich Whitesel l  intends to col lect  the

in fo rma t ion  necessa ry .  "  ( I d .  )  Then ,  on  November  I0 ,  20 I41

f ^ r h i r 6 e a l l  r , r n r r l  d  h a n i n  n r n r r i d i n l . '  e r r l ^ r c r : n l i \ r a  r F c n / 1

r . l l  I  i - r r  h : s i  s .  W h  i  f  e q c l  I  i i  d  n n f  n r n r r i  r " l e  a n  e n d  d a t e  f  o r  r h e

r o l f i ng  ou t  o f  d i scove ry  r esponses .  ( l d . )

I n  t he  mean t lme ,  Wh j - tese l l  sen t  a  fe t te r  reques t  t o

De fendan ts  on  Oc tobe r  6 ,  20L4 ,  i nvok ing  Sec t i on  I I I .E .  o f  t he

. - T " l P  , . r h i  n h  n r n ' r i r ^ 1 c c  a g  f o l l o w s :

The  Par t i es  acknowfedge  tha t  f o r  ce r ta in
nAr f s -  i nn l r r d :no  b r : r  no t  I  im i  r e . l  r o  t he  Non -
T rans i t i on  Par t s  i n  Su i t ,  t he  Pad i l - f a  Pa r t s /  and
rhe  pa rEs  a f f ec ted  by  t he  Cou r t ' s  June  24 ,  2013
n r r ] a r  P l . r i n f  i f f  h a e  n r e q a r r r c d  r  h o  r i a h l -  i  r ' \  r a ^ r r 6 < t -

n , r r c h : c o  : n d  , r c r n o  r l : r :  f n r  t i m o  n a r i  n . 4 c  h a f n r a

T ^ h , ! - r ! '  1  ? n n  4  a r  a f r a r  \ l n r r a m l - r a r  1  , n n q  ' I L ' a
J a t r u d r y  f  r  r r r Y

n a - i - i a c  q h a l  I  c o n f e r  w i t h i n  6 0  d a v s  o f  f h e
- / - \ m n l a ' | -  i . 1 n  / - \ f  q l -  - e . r a  n n F  r l e f  i n o d  : c  I  h o  n r n r ] , , r r -  i n n

n f  a l  I  n r r r r - l ^ e c . a  f i a t a  a n f l  l t s a c r e  c l ^ 1 - - a  d e S C r i b e d  i n
q f ^ d F  a ) n a  r a n : r d i n . r  f h c  n : r r q : n d  I i m e  n a r i  n . l q  f n r

wh ich  add i r i ona l  pu rchase  and  usage  da ta  i s  sough t .

\  v v !  .  /  a r r  L E E y

n r r - r r r i  c i  n n  r a l h i f  a q a l  I  c r r h m i f 1 - a . i . , r  a n r a : , , l a h a ^ i -  I i < F i n n  1 Q 6  n : r t c

f n r  r ^ r h  i r h  i r  r e n r r c q r e d  n r r r r - h e q c  a n d  r r q a a c  d : l - e  f n r  f h a  n a r i n d! t r v  u e !  t v v

. l anua ry  L ,  200L  to  December  3L ,  2A I3 (P f . ' s  Resp .  t o  Mo t .  t o



Compe l ,  Ex .  B . )  Th i s  r eques t  o f  Oc tobe r  6 ,  2014 ,  was  made

w i th j -n  60  days  o f  De fendan ts '  I as t  p roduc t i on  o f  da ta  on

Augus t  1  ,  2A I4 .  On  Oc tobe r  30 ,  2AL4 ,  Wh i t ese l f  sen t  a

c l a r i f i ca t i on  l e t t e r  exp la i n i ng  how  i t  de r i ved  t he  f i s t  o f

: n d  r h o  r  i m o  n a r i o d  r c r r r r c q t e d  1 f . l  E x  f -  \  a ) n

N o v e m b e r  I 0 ,  2 0 1 4 ,  D e f e n d a n c s  r e s p o n d e d  t h a L  t h e y  i . d e r e

" c u r r e n t l y  a n a l y z i n g  t h e  c - r i t e - r i a "  a n d  w o u l d  r e s p o n d  a s  s o o n

as  poss ib l e .  ( I d . ,  Ex .  D . )  Thus ,  i n  t he  re l - evan t  t ime

p e r j o d ,  L h e r e  e x i s t s  c h i s  S e c t i o n  I I I . E .  s u p p l e m e n t a l  d a t a

r a r i , , 6 < l -  f r o m  h l h i  f e e e f l  t o  D e f e n d a n t s  i n  a d d i t i o n  t o  t h e

c r r h i a a t  u r i  1 -  f  a r  d i  c r - n r r a r r r  r a . t r r a c t  c  q c r r r e . l  l ^ r r r  f l a f  e n d : n f  q  r r n . r nJ U P J U U L

w n r t e s e _ L _ L  o n  A u g u s c  l t  z u  1 4 . "

A c  n . n m  i  c a d  l ^ l h i  t  e e p  I  I  n r n r z i  r ] o e l  r ^ r r i  t t a n  r o < n r " \ n a a e  f  . \
r  r J  I r !  v J " ! v v v

n o f  o n r i r n r c ,  i  n r a r r . \ ^ . a t . \ r  i  a <  ^ n . l  r a . f l r a q r  c  r ^  n r . \ d r r - a  . 1 n  n / - + . \ l ' \ 6 ' rv Y q L v !  ! ! Y u v v ! e

. ^ ' I  i n ^ F ^  t  N r - 1 -  1 - ^  a ^ m h a l  F v <  . - I  r .  I <  \  t ^ l i i - h  r 6 c n 6 - t 'L t  I  L V L a .  \ u s r r  - ^ J r  u  u  L \ r  /  r r - u r r  r s r P c u L

t o  t he  i n re r roga to r i es  Wh i t ese l l  had  p rev ious l y  i den t i f j ed  as

h e i n a  n r o n r r a d  i ^  ^ n e i , / a r  1 - h e r o  w o r o  r r a r r r  f a 1 ^ ,  c r r l - J e t ^ n f  i  r r F

r esponses ;  i ns tead ,  Wh i t ese -L -L  c fa imed  " - l t  i s  cu r ren t l y

r r n r i a r r : k i  n n  a n  r n :  l r r . r i  s  f  . r  d a r c r m i  n a / '  i h a  a n n r n n r i : t  e

: n r ' l  i r  w n , r l r i  n r n r r i d a  . :  r a e n n n  n n m n l a t i n n  a F

o  Acco rd ing  to  Wh i tese l f ,  De fendanr  E fecL ro lux  Home
D r ^ . j r 1 - t -  Q  T n .  n r n d r r c o r t  f h o  r a d l l a c r - a . t  , - r - t - -  ^ ^  n 6 ^ ^ m l . \ ^ -  /y  L  v s u e c u
^ i -  /  - h . i  1 6 f  ^ - - l - h t -  L l r r e a r r : r n :  n l r l  d ^ ^ r  p r / - \ . l r r - t e  r h -

r ep resen red  rha t  i L  wou . I d  do  so  on  December  5 ,  2014 .  (P l  . ' s
R o < n  l .  , . \  M . i j -  f n  C r : m _ _ 1  - _  i h a  a v l - F n l -  l - h : l -  t h o r rr \ ! J t J .  L v  v v r L ' l r t j - L ,  c r L  U  L l , ' l  . /  l U  - - - -

h : r r a  / { , . r n o  l - h  i  e  n r n d r r n t  i n n  e h : l  I  h o  n n m n l  a t a r l  h r r
v j

Januarv  9 ,  20L5 .



f  l ' . ^  - h r ' 1  , , - i d  / T . l  \  A ^ . i n  t d h i t a c a l  l  n r n r r  i  r " l a d  r a  n r . 1 i a - t 6 . 1L r r E  a r r a t l - f  D ,  \  l g - . : _  /

r " l : t a  r r r n n  r r h i n h  i f e  _ _ _  ^ _ i - i \ / c  r c q n . n q c s  \ ^ r . r r l . lr a L E  u l / v r r  a r r a . L y r . t  - r J y v r r J L r  w u u f u

h o  n a m n l  a r a r . i  T n  r a q n ^ n < F  f  . r  r h F  r a m e i  n  i  n o  i n t  p r r o a r ^ t . ) r i  p q
! E  u  v r , , P  ! !  L U u .

a n l l  r a . r r r a c j -  q  - ^  n r o / , l n . F -  W h i t a q p l  I  r - l  a i m e d  t h a L  i c  c a n n o Lq L L v  r v Y u u J L r  L v  I / ! v v s v v ,

answer  un t i f  i t  r ece i ves  add i t i ona l  d i scove ry  f rom De fendan ts

r n n  r h i  r d  ^ i r t  v  c r r n n l  i a r e  -  r i i  < 1 - n r r c r r /  r a . r r a q l - q  l ^ l h i  r t r < a l  ls r r f  ! q  y s !  L ) /

p fanned  to  se rve  on  November  10 ,  2014 , ^ \ r ! r t  L  f  r r l ra l . r -y  I

Whi tese f f  c l a imed  tha t  i t  needed  to  rev iew  the  da ta  i t  had

reques ted  on  Oc tobe r  6 ,  24 I4 ,  be [o re  i t  cou ld  r espond  t o

seve ra l  o f  Lhe  reques t s . E ina  1  I  y ,  t r ^Jh i tese -L I  i n te rposed

subsLan t i ve  ob jec t i ons  t o  some  o f  t he  requesLs .

On  Oc tobe r  24 ,  20L4 ,  De fendan ts  sen t  a  l e t t e r  J -odg ing

Lhe i  r  ob jecc ions  t o  Wh i t ese f f ' s  e f f o rLs  t o  r espond  ro

r l  i c a n r r a r r r  I T A  F : : .  T .  \  ( n a r - i  f  i r . : l  l r r  n a f a n d e n l  c  n . \ m n l . e i  n e . l
v l J l v v v l j r ' \ 1 . : 4 . j - , j . ' v l v l l \ . g r l

t haL  Lhe  JDP d id  no t  con temp la te  tha t  d j  scove ry  wou-Ld  be

to l l ed  wh i l e  t he  Sec t i on  I I LE ,  supp lemen ta l  da ta  reques t  was

fu l f i l l ed  and  then  ana lyzed .  De fendan ts  a l so  con tended  tha t

t he  Sec t i on  I I I .E .  supp femen ta l  da ta  reques t  was  un t ime l y  and

shou ld  have  been  made  mon ths  ea r l - i e r  because  the  Auqus t  7 ,

? 0 1 1  n r n d r r r r i n n  h : d  r r c r r r  l i r r l F  r . \  d o  r ^ r i  r h  f h e  I  i c l -  n f  n A r l - a

n r n r r i  r t a r l  h r r  l d h i  - - s e l - f  i n  i C s  S e C L i O n  t I -  .  F .  r a . r  A q -  I  T . l,9,)4:

/ s c i m h r  ! ,  ^ . - i  r ^ 7 r - ,  i  1 - 6 c 6 ' l I  /  c  - a . J r l a c t  F n r  : r j d i t i o n a l  d a t a  h a s  n o

h o a r i n a  n n  i t <  ^ h l  i / ' r , 1 l -  i ^ n  l -  . \  r a a r ' \ . 1 n . 1  f  ^  n a f a n , , l . a n t  < '  . i i



r 6 d , , 6 e r e  . h . l  ^ t  m ^ a f  r . r i  I  I  m a r F l \ r  r F ^ r r i  r F  q r r n n l a m a n r : r i n n  o n!  s Y u s  r  u J  v  v e t , t , r v r t t v r r

-  r - - ^ r r . , r  f o u r  d i  r F ^ r r a a l - e  ' / t  \c t  t t c u  t ! r r  u - L  \ J !  P a  r

On Oc tobe r  30 ,  2074 ,  Wh i tese f l  r esponded  tha t  i t  was  no t

s imp l - y  awa i r i ng  responses  t o  i LS  SecL ion  l l l .E .  supp lemen ta l

A . r -  5  l - \ , r t  \ \ ' i  n  f  h a  a f  r r ^ r h a r i  n n  l -  h c
r u Y u e J g ,

vo lum inous  da ta  and  i n fo rma t . i on  necessa rv  to  respond  to

t n a € a n r l r n r c ,  l  r . t m i  r - t a . l l  r r  h r n : r i  : n r i  a v n : n c i r r p  d i  c c n r r e r r r
L U L ! ! r ' v u r r L J ,  s v l r r ! ! v e ! I

1 6 ^ , , 6 e f  c  u h i  n h  i  c  :  c i  n n i  f i  . : n f  : n d  r  i  m a - n a n e n m i  n n
! r Y q ! J L J t

unde rcak ing .  "  ( I d . ,  Ex .  M .  )  Wh i t ese - l l  commiE red  t o  p rov ide

c r r l ^ , c r - r n r  i v a  r a < n a r c  r n l l i n n  n r c i e  \ \ r c  a r r i n l z l r r  r c  i e

r a r c n n r h l  l r  n r ^ . ' i  i n : h l  a  "  l T d  \

Defendan ts  f i f ed  the  i ns tan t  mo t ion  to  compe f  responses

a n  \ r n r r a m h a r  1 f ]  ) O 1  1  F h ^  - - m ^  . i ^ - a  i . l h r  f  a e a l  I  n r n r r  i r ] a d  i f qv - r  r \ v v ! r . L v u !  r v a  L w ! - t  I  I J , v v  r v e v  r u J

. q . r n n l p m a n f : l  R p e n o n s F s  a n d  O h i F . f i n n S  t O  D e I e n d a n L S '

T ' r l - a r r ^ . l a f  . \ r i  F e "  j - ^  D e f e n d a n t S .  
'  

W h i t e s e '  I  r  s  r e e n n n e e  h - i  e f

was  due  on  November  21  ,  2414 ;  however ,  De fendan ts  consen ted  to

a f l ow  a  one -week  ex tens lon  to  December  5 ,  2014  because  o f  t he

T F ^ - 1 . - ^ i , , i h ^  h ^ r  i . . l - "  T h e  d : r z  n r i n r  l - . r  f  i l  i n n  i l -  a  r a e n . \ n e a- L r  r d  1 r  r \ D  I  - L  v  L , , 9  r r u ! t u o y .

h r i o f  l ^ l h i  r 6 e 6 l  I  c o r r r o d  i f  e  \ \ e a n n n d  e r r n n l a m a n r r ' l  p a c n n n c a e  > n r l

n h ; ^ . f  i . \ - q  j - . \  I ) c f a n d > r t - q .  T n l -  a - r ^ ^ : t ^ r r  a S i . / r j

I  Wh i tese l l  submi t s  t ha t  i t  subs tan t i ve fy
fn te r r : oga to r y  Nos .  17 ,  18 ,  34 ,35 ,  40 ,49  and
Resp .  t o  Mo t .  t o  Compe l /  a t  8 . )

8  Wh i tese f f  submi t s  t ha t  i t  subs tan t i ve l y
f n te r roga to r y  Nos .  1 , - 4 ,  9 ,  L4 -L6 ,  30 ,  37  and  34 .
Lo  Mo t .  t o  Compe l ,  a t  9 . )

r A  e  h ^ .  / 1 A , 4  f -

50 .  (P f . , s

r a < n ^ h d a . . l  t ^



I L  Ana lys i s

The  b r i e f s  re fa ted  to  the  mo t  j - on  to  compe l  and  a t tached

exh jb . i  Ls  have  i l f um ina ted  d i spuces  rega rd ing  t he

i r l - e r n r e f  a l , i o n  o f  t - h  -  ^  - - r t i c u l a r  s J b s t a n c i v e- _  - - - e  w s r - L  o J  P o .

o h i e c t i o n s  t h a l  m r s t  b e  r e s o l v e d .  T h e  C o u r t  w i l l -  a d d r e s s  t h e

. . l i  c n r r r a c  i  n r r n l r r i  n . , r  i n i F r n r c j - a j - i o n  n f  r h e , - T f l P : n d ' h a  I i n i n r r  n fu r r P u L e r  r r r  L ! !  l / !  v  e q  e

d i  q r - n r r o r r r  r a q n n n q c q  f  i f  S t .

A. The JDP

The  mosL  f undamenLa l  d i spu te  t ha t  musL  be  add ressed  j s  aL

r ^ rhe t  no  i n f  . l  i d  s f  ̂ . ' e  O^e  n f  D i  scove rv  conc lude .  The  JDP

prov jdes  t haL  i t  wou ld  conc lude  on  Feb rua ry  I ,  2414 .  Thus ,

a  l  I  n ro . l r r r : t  i  nn  and  r r saoe  . l a ra  resnons i ve  to  the  de ta i . Led

e 6 f  f . \ r l  h  i  n  q t : . r F  C ) n F  c h n t t l . l  h a r z a  } - r a a n  n r n - l r r c o ' l  h ' ,
I J r  v L s J J  L ' r  t r r  v  ! s Y !

F a h - r r a  - v  1  .  ? O 1  4  -  v e -  '  '  : d  n e w  i n f o r m a t i o n  o n!  ! v -  u u -  j /  r r L r  J u P P r t r

- T r r ' 1  
r ;  ? 1  : n . l  A 1 1 n l l a 1 - t ,  z v L q . '  r n e  J r J P  o e r l n e s  r n e  s c o p e  o r

q 1 - : ^ a  o n o  i n . w n  6 l a ^ - c  E i y e r -  r - h a  r n D  s t a L e s :  . . T h e  s e c o n d! L e Y v  v ,  ' e

c F . ^ 6  ^ f  ^  i c ^ ^ , / a . ' ,  
" ' i l l  n o t  c o m m e n c e  u n t  i . l  f r r s a o e  c l a t a  f o .  t h e

n o r i n r l  a F  1 / 1 / A l  r h r n r r n h  1 1 / 1 / A R  I  c  n r n d r r . o . l  / '  / , T n p  ( a r r i n n

1 - 1  . A . 1 U .  )  5 e C O n O ,  s e c t r O n  l - r 1 . t s .  O e r r n e S  S t a g e  u n e  ' a s  t n e

p r o d u c t i o n  o f  a f l  p u r c h a s e  d a t a  a n d  u s a g e  d a t a  d e s c r i b e d  i n

q i : d A  1 . ) h a  "  t l . l  q o - i r . n  I I I  F  l a m n h ^ < i <  : u l z l a . l \  \  ' n h , r c
. \ - = - 1 4 - : - , \ v l n F l l q J + g

a r - n n r r { i n n  t . \  f  h e  . T l - J p / <  r l l a i n  f a r m e .  i f  f h e  e . r r n n l a m a n t . a l  r i r l - r

e  Wh i tese f f  c .La ims
da ta  on  March  21 ,  201 ,4
Compe l ,  a t  4 . )

f  h . r J -  f ) c f a n r ' l ^ n l -  c  n r ^ . l r r - a d  r o q n n n c i  ' , a

. a c  u a l  I  /  P l  ' c  P o c n  r ^  M ^ l -  t - ^
\ ! t l g r \ 9 J t - .



h r ^ d r r ^ a . t  ^ h  T r r ' l  \ 7  ? 1  ^ - ^  7 \ , r ^ , r - -  ?  . d . . 1 ^ / ]  i r l q l -  . , l n c  6 r  ? n O  n ^ r l -  q
P r  L / u J \ ? s u  w r r  J u t ]  v f  d r r L r  n u g u r \ -  J * r u  v i r u  v !  - v w  P u -  L J

r o  Lhe  f i s t  o f  Pa r t s  i n  Su i t ,  S tage  one  o f  D i scove ry  cou ld  no r

have  been  comp le te  p r j -o r  t o  t ha t  t ime .

The  Cour t  recogn izes  tha t  De fendan ts  con tend  tha t  t he

la te  p roduc t i on  o f  da ta  was  i nsubsEan t i a l ,  bu t .  t he  pu rpose  o f

t l . , a  I h D  r n  n a m n l  a r o  q t -  r . r p  O n o  n r i n r  r n  m n r z i  n . ' r  l - . ' \  q t a . ' r a  T r ^ r o  i q
L v  ! v : ! ' I J r !  ! s  !  L U Y !  v ! ! !  I , !  r v  +  ! v

c fea r ,  The  fac t  a f so  rema ins  tha t  De fendan ts '  l a te  p roduc t i on

caused  some con fus ion  and  unce r ta . i n t y  f o r  Wh i tese l l ,

espec ia l l y  w i th  the  i n t roduc t i on  o f  a  new in fo rma t ion  sys tem,

Avan t i s . t r  The  pu rpose  o f  t he  JDP  Lo  s t r eamf i ne  d i scove ry  i n t o

^ i c n a r n  h l a  m . a n : r r c ^ h l  a  q r a n q  i q  r h r ^ r : r t c d  i l  A  n ^ r t r r  i q  f n r r - e d

|  ^  - ^  - a - ^ , , ^ a  r h  - ^ - r l  r r c  i  e  r e e n n n c  i r r o  t n  :  d i  < r - n r r a r r r  r c . f r r a c l -L U  9 \ J  L r r r \ J u

anew fo r  a  fa te  added  pa r t  when  tha t  pa r t  shou ld  have  been

jnc fuded  i n  a  f i r s c  r un  ana f ys i s .

On  the  o the r  hand /  De fendan ts  have  a  du ty  to  supp femenr

i r c  r a Q n ^ h a a <  r ^ r h o n  r h o r r  d i  n a r ^ r  d . a r r  - 1 - \  ̂  ^ ^ . , - +  r ^ ^ ^  - ^ +
f L 5  l u r l J v r r J u  , r r E  j  u f o e v v r  ( -  l l ( J s D  l t \ J L

wjsh  co  ch i l - L  rh i s  du ty  by  ru .L ing  tha t  eve ry  t ime  De fendan ts

n r n r l r r n o  n o u r  n r n r l r r n r i . \ h  . \ r  l e : ^ 6  d . r l - A  r l i  c n a t r a r r r  i h  t h a  - r e A
I J l v v q g ! g + g ! v q v l ] ,

, , i  I  I  l - - ^  - r ^ - i F i  e F l -  l - i a  / -  L  n r  d a l : r r o r i  T n  f r - t -  i n  t - h ow l  I - !  I J e  o r 9 t l - L ! ! \ - o i ' L  ! l  J ! L

t 0  De fendan ts  subsequen t l y  exp la ined  to  Wh i tese f f  on  two
occas ions  t ha r  t he  Avanc i s  sys tem was  i nconsequen t i a l  i n  t haL
i  F  - . \ n i A i  n a . l  n r r r r - h : c o  r e r ^ a i n l -  . l a t  a  f  n r  r : a l v  2 )  c a f  a r  r r  < r n n l zv r r r J  4 4

pa r t s .  (De f s . '  Mo t .  r o  Compe f ,  Exs .  F  &  H .  )  Wh i t ese l l
appea rs  t o  be  con ten l  w i t h  t h i s  exp lana t i on  as  men r  i on  o f  t he
A r z a n l - i  q  q \ . r q F a m  i q  r a l a r r : f  c r i  i . \  , a  F ^ . f n ^ f a  i n  i f  c  h r i a f  / p l  , q

Resp .  t o  Mo t .  t o  Compe l ,  aL  4  n .2 . )  Neve r the l - ess r  t he  i n i t i a l
d i sc losu re  o f  a  new svs tem wou l -d  cause  Wh i tese l l
cons te rna t i -on .

10



Cour t ' s  es t ima t i on ,  De fendanLS  cou ld  have  reasonab fy  conc luded

LhaL  t he  case  was  i n  SLage  Two  and  cha l  t he i r  l ace  p roduc t i on ,

wh i ch  t hey  cha rac te r i ze  as  i nsubs tan t i a l ,  was  mere

suDo femen t .a t  i on  w l thou t  e f fec t  on  the  JDP 's  dead f i nes .  r r

To  be  c fea r  t hen ,  r he  cou r t  i s  no t  f i nd l ng  t ha t  t he  case

rema ined  i n  S tage  One  when  De fendan ts  se rved  the  sub jec t

z l i  c a n r r a r r r  r a ^ r r a < F q  . t n  n r . ^ ! , ^ r  ' 1  ' > i 1  A ,  { - l . . r t q  j - h a  t i m i n n  n F  l - h au - J v v v u !  l  ! u Y u u J u v  v ' I  h u 9 u J L

r eques t s  was  app rop r i a te  unde r  che  JDP .  Neve r the less ,  t he

Cour t  w i f l  no t  ho ld  Wh i tese l l -  accoun tab le  fo r  i t s  i n i t i a l

i nac t i on  on  the  d i scove rv  reques ts  because  o f  t he  l a te

^ - ^n , , ^ -  i an  . r h^  ^ . ^ ve rb ia l  na i l  mus t .  be  hammered  i n l  o  s1 - ^oe
u ! v u u e s  '  v r ' .  r ' r !  I , ! v w

c 1 - e .  q  . . 1 - n n l c  i n n  r h o r o h -  T o  f h i q  e n r l  -  f h e  C o u r L  O R D E R S  b o r h

oa r t  i es  t o  f i l e  a  ce r t i f i ca t i on  w i t h i n  seven  (7 )  davs  he reo f

F h a l -  t h a \ /  h . a r r a  f r r l  l r . r  ^ n ' r n -  r A d  r ^ r i - l ^  - h a  n r / . . l r r - f  i o n  r a r - r r r  i r a m o n r qu r r q L  L r L r l  r r e  v u  r  u l r J  I J r  v v q e e + v r r

o f  S tage  One ,  and  to  the  bes t  o f  t he i r  know ledge ,  no  fu r the r

i n f n r n a l -  i n r  r , r i  I  I  r ' c  n r o d u C e d  t h a t  S h o u l d  h a v e  h e e ' r  n r o r l r r c a d  i n

Stage  One .  Once  those  ce r t i f i ca t i ons  a re  f i l ed ,  any  new

in fo rma t ion  p roduced  tha t  shou ld  have  been  p roduced  in  S tage

a n a  u i i l  l  n . - \ l -  i r r e l  i F r , '  : n r r  d a l : r z  i n  r o e n a n d i  n r - r  r n  d i  c n n r r a r r r

r a d r r a < t - <  A v - a n t -  r , r i  r h  r a a ^ 6 / - f  t - ^  t - h ^ t  n : r t i n r : 1 : r
} / e !  L 4 v u r u !

in fo rmat ion .

1 1  I n d e e d ,  W h i t e s e f f  c o n s e n t e d  t o  a n
T l i  q r n v e r r z  d e e d l  i  n e s  f  n -  q  : r ^ r a c  . f r , r n  l -  t ^  r a  l h

' - -  , * - :  i t  t o o  b e f i e v e d  S t a a oz \ . / r a ,  l r r \ r - l u c r L r l l 9  L l r a L  I J E _ L r E V c : s  o L c r 9 v

ex tens ion  o f  t he

One  had  conc luded .
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Even though Defendants were the archi tects of  the in i t ia l

. ] o l  : r r  l ^ i h i  i o e 6 l  I  r r : q  n a r  f  r c e  l -  n  i  a n n r e  n r  r r n d r r l  r r  d o l : r ;  i  l - qu e r u y ,

l -  . r  d i  c r - a r z c r r r  T a l h  i  r o q e l  I  I  q  r c q n n n q e q  i h : f  i  I  i  q

\ \ ^ r 6 n : - 6 r l  f  ^  l ^ \ ^ ^  i n  r a < n n n d i  n a "  a n r l  " / ^ r r r r a n f  I  r r  r r n d a r j -  r k  i  n n  , a n
I J ! U I J U ! U V

ana lys i s "  a re  too  i nde te rm ina te  Lo  be  deemed  respons ive  a t

a l I .  Wh i t ese l f  has  e f f ecL i ve l y  sough t  and  ga ined  j Ls  own

exLens ion  o f  d j  s cove ry  w i t hou t  app rova l  o f  oppos ing  counse l  o r

rh i s  Cou r t .  On  t he  o the r  hand ,  De fendanLs  g i ve  ve ry  sho r t

e h r i  a t  I  o  f h e  6 . 6 n p 1 a v i  t r u  a - d  a y ^ ^ . q  i  V e  n a t u l e  O f  t h e i f

The  Cour t  i s  conv inced  tha t  p rov id ing  fu l l ,

: F i  : n ^ r ^ ^ r i : t o  r a c h ^ h e a <  l . \  n o f o n ^ : n r  e '  r ^ d r r a e i ca r r e  a y y !  u v !  t a  L s  l E J y u r r  I E Y U S J L J

woufd  be  a  s ign i f i can t  and  t ime-consuming  exe rc i se .  The

th i  r t r z  c la r r s  n rov i c led  i n  t he  Federa f  Ru fes  o f  C iv i f  P rocedure

. r r - e l  r z  e r c  t  n a c J e o t t a r g .

V A r  n r i ^ r  t . \  n a f  F n . l ^ n l -  e  f  i  l  i  n . r  1 - h o  m n r i n n  i n  c n m n c l

Whi tese l f  had  done  ve rv  f i t t l e  t o  p rov ide  asce r ta inab le

: c c r r r r n a o e  l -  h : l -  r a e r r l r  n q a c  w o r e  h a i . ' t 1  . y a i r ^ d  ? : r h o r  i r

r - o - f  i - r r a l l v  o r o V  j  d e r . l  r a : s n n e  r , r h r r  i i -  . r )  r l r . l  n O L  a n S W e I  e V e n  O n e

^ f  l h a  i ^ n a r r ^ / - t : i n r i o c  i n  . a  t i m a l r r  f ; e h i n n  p r i n / ^ i  n . a ' l  : m n n a

t hese  reasons  i s  Wh i tese f f ' s  pu rpo r ted  need  to  have  the

Sec t i on  I I I .E .  supp lemenca l  da ta  and  add i t i ona l  d  j . s cove ry  f r om

De lendanus  and  t h i r d  pa r t i es ,

- ^ ^ - ^  F ^ -  , l ^ t  ^ , ,
\ t r s  f  a y ,

The  Cour t  w i l ]  now address
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l n  cons ide ra t i on  o f  Wh i t ese f f ' s  pu rpo r t ed  need  f o r  t he

Sec t i on  I I I .E .  da ta ,  t he  Cour t  f i r s t  f  i - nds  tha t  Wh i tese l l  was

, , ^ -  l  , . , i + 1 . - i ^  i l -  -  - j - h f  a  t ^  m : k a  f h a  r a r - f r r a e i  f r . r r  e r r n n l a m o n f  a lw c i  - L  w - r  ! f \ j r r L r  L r r L  l u Y u - J L  l v r  J u y y f  L r ' r ! " L q r

! - + -  - ^ ^  f  L r r r -  i  F ^  . ^ ^ 1 1 a < l -  L ' _ r a  r  i m 6  l  \ /  q A . - r i / 1 n  T T T  E  n r n r r i  d a cq d L c t  d r r L r  ! c a u E - L  w a l  L r r L L s r y

t ha t  t he  pa r t i es  sha l l  con fe r  on  t h i s  da ta  "w i rh i n  60  days  o f

r h a  n n m n l a l -  i ^ n  . \ f  q l -  , a / ' r a  n r r a  / /  R o , ^ r r r q o  D a f a n . l . a n i  q t  A r r . r r r c t  I
L L ' u  v u r L L y r u L  . t e Y e v v  , ,

2014 ,  p roduc t i on  o f  i n fo rma t ion  a f fec ted  the  l i s t  o f  Pa r t s  l n

a r r i t -  / u r h o r h a r  h r r  r h a : d d i t i n n  n F  n n o  n a r f  ^ r  ? O O  n r r t c l  q + . a r r 4
! s r  u  \ r v r r e g r r s !  v l  L r r v

a ) n e  w ^ s  - . 1 l -  . n m n l  e f  F  : c  . l c f  i  n a d  1 - , \ '  q 6 ^ i ' O n  I I I .  E .  U n t i l  t h a 1 : 'r r v L  u v r I I J + u  r

t ime . ' i n u s .  w n ] - t e s e l . L '  s  b e c r . L o n  i - | - r , L .  r e q u e s t  a n o

l l e f  e n c l a n f  s f  r e s n o n s e s  t h e r e t o  S h a l l  S t a n d .

' r ' h - r -  ^ - i . l  L 1 ! r r  l -  6 a 6 l  l  L , . e  n ^ t  i r r c r i f  i a d  i n  ^ o l r r r i n n  i t c
J u o u r r  u s r o y l r 9  r L J

l -  ̂  r ' l  i  c n n r r a r r r  r F 6 r r a q l - q  n a n r ' i i  r r , r  n r n d r r n l -  i a n  : n r l
! u r l / v r r u v e

ana - I ys i s  o f  t h i s  da la  because  t he  JDP  con temp la tes  t ha t  t h i s

L / . - \ r r ' l  . l  . . \ n l -  i  n r r a  - a \ n r a m n n r : n c . r r r q  l  \ /  w i  f  h  a j -  h F r  S i a a r F  T \ ^ r a l

r r r i 1 - n a n  r ' l i  < c n r z o r r r  
' l n  

f  ^ i - l -  q a / - l - i / 1 n  T T T  E  i n  q r ^ / ' r a
! r !  v  v v Y v

Two  o f  Ehe  JDP .  Moreove r ,  wh i l e  t he  pa r t i es  r ese rved  t he

r i ^ h F  t ^  r l i  e n n r r a r  - a r f  . " i n  e n c n i f i n  i n f n r m : l i n n  d r r r i n n  Q r r n o

T r . , r  i n  F h F  . T n p  f  h a r r  r . l  i , . l  r / 1 f  r a q i - i r -  n ,  f u r l h e r  d e l i n e a c e

w l ^ F l  I  v n e  o f  ' r ' n r m a c i O n  C o u l d  b e  g g g n h j -  i  n  j -  r r p  r ^ r r r  - - F *
! - I t s !

r l i  q , ^ o r r e r r z  r F . f l r a q - s  o t h e r  t h a n  t o  S t a t e :  " n  r r i  n . I  l -  h F  c o n - \ n ' l
v r J U v v v ! l

q r r d a  l - h a  p ^ r t i a c  m : \ /  r ^ r r i  l - l -  a n  . l i  e n n r r o r r ;  / i n n l r r d i n r r
\  r r r v r  v v  I  r r Y ,

a r r n - r n  n r h a  r  - h  i  n , r c  R a r n r a q t  q  f  n r  D r . . l n r - f  i o n  O f  D O C U m e n t S  a n d

T . i F r - . ) . r : f . ) r i  F s t  h e f  , . , 6 6 .  - h a  D i r +  i 6 -  t S  W e l l  a S  t O  T h i r d
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n ^  - r . r  ^ ^  + ^  l - h a  n r r r ^ h ^ e a c  i . . t a ' r t l f  i e c l  i n  t h e  F i r s r

q 1 -  . ^ a  , .  /  l n p  c a . i -  i . r n  T T T  A  l a m n h : s i s  . . l d a , ' l \  \  A c  f  h a  a . 1  r r t
! - 9 9 : j - = f \ v g ! , J g ! L f , v

sees  i t  t hen ,  bo th  pa r t i es  were  f ree  to  seek  a l l  i n fo rma t ion

" re l a t i ng  Lo  t he  pu rchases  i denc i f i ed  i n  t he  F i r sL  S tage "  and

a F  r n r r r c a  \ \ r o l a r , : n r  1 - ^  . a n \ /  n - a r l -  r / ' q  n l e i m  n r  z l a F c n e c  "  F a d  R

Civ .  P .  26  l b ) .  I f  t he  p roduc t i on  o f  Sec t i on  I I I .E .  da ta

n h : n n a c  > ^ . t c  l - ^  i ^ J h  i l - F s F l  I ' s  r e q n r ^ \ r l s e s  t O  D e f e n d a n t S 'v r r u r r Y ! J

d i scove ry  r eques t s ,  Fede ra f  Ru fe  o f  C i v i l -  P rocedu re  26 (e )  ( 1 )

p rov ides  fo r  supp f  emen ta t . i  on  o f  answers .

T h a  q r r n n l  a n a n - r -  i n n  n r o v i  s i  o n  I  e a d s  c h i s  C o u r L  L o

d isabuse  Wh l tese l l  o f  t he  no t i on  tha t  i t  i s  en t i t l , ed  to  seek

and  have  answers  Lo  i t s  own  d i scove ry  o r  t h i r d  pa r t y  d i scove ry

n r i  a r  l -  ̂  r a c n a n r l i  n n  ^ n n r . \ n r i : i - a l  \ 7  . a r ] r r r n c o r l  e l i  e c n r r a r r r

r a . l r r a q i - q  T -  f : r - r  W h i t e s e l l  h a S  a  d U t v  1 - n  r c q n n n d  f n  r h c

besc  o f  i t s  ab i f i t y  w iLh  i n fo rma t i on  i n  i t s  possess ion  w .Luh in

t h i  - r  v  d a v s  o f  s e r v l c e . T h a  . a h i  I i l - r r  l - ^  < , r n h l  a m a h t  i r q

r 5 q n . , n q p <  n r o r e . r q  t i h i t e s e l l  f I O m  L h e  e \ / p n t r r e l  i i -  v  t h : -  i - s

answers  become incomp le re  o r  e r roneous  upon  - rece ip t  o f

r , , l . . l  i  l - i  n r r . l  r i i
v : v ! v q ! ! 1 .

Th is  d i scuss ion  b rouqh t  t o  p resen t  l eads  to  the  Cour t ' s

conc lus ion  tha t  Wh i tese .L I ' s  re fusa l  t o  respond  to  the  i n i t i a f

r t i  c n n r r a r r r  r a . y , r a e r -  e  h : < a r l  , r n n n  i f  c , , l a c i r F  f  . \  a L ' a i t  r a c - ^ h e A e  I ^

Lhe  Sec t i on  I I I .E .  r eques t  and  i t s  own  d i scove ry  r eques t s  was

i l  I  - t n r r n d c d  : r . . 1  i n : n n r n n r i  ^ l - a  T h a  a . \ r r r i  c r n  a n l  r r  h a n o  : n r ' l
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assume tha t  Wh i tese f f  has  no t  been  s i t t i ng  on  i t s  hands  wh i fe

th i s  mo t i on  pends ,  The  Cou r t  has  an  ob l i ga t i on  t o  awa i t  a

b r ie f i ng  pe r iod ;  Wh j - tese f l  does  no t .  I ndeed ,  Wh i tese l l  has

n r c v r  d a d  r a q n . \ n q o q  l - . \  c . \ r r F  r a . r ' r F q f  q  : f d  h a s  c o m m i t t e d  t oy ! v v ! u ! s

\ \ r a l  l  i  n n  r a e n r l  n < F c  r n  m A n \ /  o t  h e r q  l ' r r r r  T d h i  i t r s p l  l  /  s
r  v r ! l r r Y  !  l J l J v r r y v v

n r F . .  i , - e  o '  r l e l a r r i n c  i - q  r F q n ^ i q e s  n n  i t S  o w n  a c c o r d  w i t ' h o u t .y !  q v  r  r u r

n - i r - t -  ^ n n r o v ; -  o f  o n n n q I n o  r - o r r n s e l  o r  t h i s  C o u r t  i s  n o w  o v e r .

The deadl ine of  December l -  of fered j -n Defendants '  mot ion

r - ^  ^ ^ m ^ a  l  h r c  n r < e o r l  r l r r r i  n n  l -  h a  h r i  c f  i  n n  n a r i  n , . l  . a n r i  r h c i  rL v  u v L " I r L r

a l te rna te  dead f i ne  o f  December  31  i s  now he re  due  to  the

in te rven ing  ho l i day  pe r iod .  Acco rd ing l y ,  t he  Cour t  ORDERS

r h e f  t ^ l h i  f  A e a l  I  r a < n n n . ]  T - -  f  h a  A r t . . f i t q i  
-  a ^ 1  /  A :  - ^ ^ , t ^ r , '-  u J y v r r u  n u Y u r L  \ r r r s \ r v e l  y

r a ^ r r a q j -  q  l . . r r  , J e r ' r a r r r  ? 0 .  2 0 ' 1  5  -  r r n  l p q q  i  t  h a s  a  w e l l - f  O u n d e dL U \ a u v u 9 p

ob jecE ion  t o  a  spec i f i c  r equesL . l l

I l n . \ n  l -  h a  f n r a n n i n a  n F F p n . l ^ n l - q t  m n l - i n n  l - . \  c n m n o l  i  e

GRjAIiITED IN PART to the extent provided herein.

T n  i  f  s  r F s r \ . n q c s  t O  D e f e n d a n t 5 /  6 [ i g 6 6 r r c r r /  r a l - r ] r a q j - q  q a r \ r a .

on  Oc tobe r  L ' 7 ,  20 I4 ,  t i h i t eseL l  i n t e rposes  subs tanc i  ve

^ h i a . l -  i  / r n q  l - . ' \  l h a  i  n f n r m , e l -  i . i n  s . 1 r r . r h l -  h r r  n o f o n r l : n r -  c  q t ^ i i n d
L J t  J L q L f  r ' 9

e i f L c r  - h e  r c o r r p q -  i s  o v e r b r o a d  a n d  u n d L t l v  h r r - d p n e l r . r e  n r  i c
I  

v v ! v v r t v v r i

I  wh i  t ese l l  i s  on l y
h e r c f n f n  r o  i  n t e r n n q e d  i n  i t S

? n 1  4  d ' s r : o v e - v  r t r c r u e s t s .
advanced is  deemed waived,

n a r m i  l -  i e . l  f n  : d r r r n n o  n ; i a n r i  a n e

n r  i  . - ) r  r a q n a \ n q a <  t ^  ' | - h a  A r r d r r c l -  1

A n r ,  / - \ l - 1 i  a / ^ f  i  ^ n  n  r a r r  i  n n  c  l  r r
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ne i the r  re levan t  t o  the  c ]a ims  and  de fenses  i n  t he  l i t i ga t i on

nor  reasonab ly  ca l cu la ted  to  . I ead  to  the  d i scove ry  o f

adm iss ib l e  ev i dence ,  o r  bo th .  (See  gene ra l l y  De fs . '  Mo t .  t o

Compe l ,  Exs .  J  &  K . )  I n  t he i r  mo t ion  to  compe l ,  De fendan ts

r h o c o  n h i o n r  i n n c  a <  n F r j - a  i  n i  n ^  l - . 1  n i  n c  q c n a  r i l - 6

ca tego r i es  o f  r eques t s .  (De fs . '  Mo t .  t o  Compe l .  a t  1 -2 -18 ,  )

I n  a  f e t t e r  da ted  Oc tobe r  24 .  2014 ,  De fendan ts  r e fe rence

Wh i tese l l ' s  ob jec t i ons  as  f o l l ows :  "Wh i t ese I I  o f f e r s  many

n r h a r  m o r i l -  l a e e  . r h i r : ^ t - i  - r -  i ^ ^ l , r . , 1 i h ^  r - , . . t -  I  i m i - o d  ^L L ' e r u u f r r v l

r e fusa l  t o  p rov ide  i n l o rma t i on  re l a t i ng  t o  p r i ce  i nc rease

Th is  i n fo rma t ion  i s  c lea r l y  d i scove rab le  as

re fevan t  t o  Wh i tese I I ' s  damages  c fa ims  and  i t  shou ld  be

p rov ided  p romp t l y .  "  ( I d . ,  Ex .  L .  )  Wh i t ese l l  r esponded  as

fo f f ows  on  Oc tobe r  30 ,  20L4 :

i I d ' p  r l r  c e . r r e o  u r i t h  \ r n  r  r - h a r : r - j -  o r i  - : f  i , ) n  O f  O U fL v r l  e  s ! J q Y ! ! !  r Y t r r r  j v e !

n F i a a r i  \ \ m o r i f  I a e e  / '  : n r - l  r " r o  . 1 . \  n . ' r  l . ' ^ l  i  ^ " ^

t ha t  t h i s  b - l anke t  asse r t i on  cons t . j - t u tes  a  good-
fa i t h  con fe r ra l  as  con temp l -a ted  by  Loca l  Ru le  26 .5 .
To  t he  ex tenL  t ha t  you  have  conce rns  abou t  spec i f i c
n r - r i a n l -  i  n n c  f  l ^ 6  r l ' l  F q  r F . r I r  i  r c  e  q n e n i  f  i . '  , l i S C U S S i O n
v v J ! v e J

o f  t hose  conce rns .  We  sEand  ready  and  w i l l i ng  co
have  tha t  d i scuss ion ,

( I d . ,  Ex .  M . )  De fendan ts  f i l - ed  t he  mo t i on  t o  compe l  a  sho r t

t ime  la te r  on  November  I0 ,  20L4 .

r r ^ ^ h  r 6 r z i  a L r  ^ f  r h 6  n n r r a c n a n r . l o h - a  h 6 1 - , . , ^ ^ ^  F l . , ^  ^ -  r i -  i  ^ -  - F . l
u P u r r  ! E  L r - E  L v l l r J P v  L i t s  P a !

t he  a rgumen ts  o f  counse l  i n  b r i e f ,  t he  Cour t  conc fudes  tha t

f h a  n , a r f  i e s  h a v e  r o f  n : d a  a  o o o d - f a i t h  a f f o r L  [ o  r e s o ] v e  c h e

^ h i a ^ t i ^ n <  n a r t ^ i n i n n  l - n  i - h a  n i n a  e a n : r a r - a  a : r - o n a r i o c  n r i n r  t n
v p J L L L l v r r g I / ! J v ! ! v
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seek ing  t he  j  nvo .Lvemen t  o f  Lh i s  Cou r t .  Acco rd ing l y '  t he

part . ies are DIRECTED to meet and confer in good fai th about

t he  ob jec t i ons  i n  an  e f f o r t  t o  r eso l ve  t he  i s sues .  To  t he

ex ten t  t ha t  De fendan ts '  mo t ion  to  compe l  seeks  i nmed ia te

r a q n l  r l -  i o n  h v  t h i s  a . . ) r r r l -  f h a  m o f  : n n  i s  D E N I E D  I N  P A R T .

1 t  L .  L O n C l U S l 0 n

Defendan ts '  mo t i on  t o  compe f  r esponses  t o  r he i r  d i scove ry

requests is GP,N{IED IN PART and DENIED IN PART. As directed,

che  pa rL ies  sha l l  f i l e  ce r t i f i ca t i ons  Lha t  p roducc ion  o . [  da ra

n o r t r i  n i  n n  r n  i h 6  c r . r ^ a  a n a  n r . \ . a q e  i  c  n n m n l  a f  6  , , ' i  r -  h i  n  c o r r a r

( l )  days  he reo f .  To  the  ex ten t  t ha t  De fendan ts  have  no t

n - n r r i d a d  a l l  i i f . . r ' n F r i ^ h  1 6 c ^ ^ . e i \ ? a  r ^  W h i t e S e f l , S  S e C t i o n

I T T  t r  c r r n n l a m c n f  r l  d r l -  ; r  l - h o \ , ,  e F -  I  I  - l ^  ^ ^  h r ,  - T : n ! ! - - ! ,
J q l / y f  e . ' . L r r L u  - u l l u ! J L ,  L . ' s j  J r r a f  f  q v  D U  l J J  u q r r u o ! y

q  , 0 1 5  l ^ l h i l -  e c 6 l  I  i e  n r , , ' l c r c d  r n  r o e n n n d  f . i  r h a  A l r d t , c l -  1

) A 1 A  i  n  t  o  r  r  n  n  . a  r  n  r  i  o  e  :  n , , l  r a d r r a < t e  f z 1  n r ^ . l , r r . 6  h v  T r n r r : r r r  ? O,  y  v q r , e e ,  ) ,  J v ,

20L5.

Wi th in  seven  (7 )  days  o f  January  30 ,  2015 t  the  par t ies

c h : l l  f  i l o :  I  i q f  / n r a f F r , a h l r , r  a  i n i  n t  I  i q f  )  r ^ r h i  c h  < n a n i f  i a r ' l  l r r

enumera tes  the  d i scove ry  reques ts  tha t  have  no t  been  answered

-  e i t he r  i n  who .Le  o r  i n  pa r t  -  whe the r  because  o f  Wh i tese l l ' s

. i nac t i on  o r  ob jec t i on .  The  pa ru ies  sha l l  a l so  sLa re  i n  t h i s

subm iss ion  $ rh i ch  o f  t he  n i ne  ca tego r j es  o f  ob jec t i ons  have  no t

been  reso . I ved .  The rea fLe r ,  t he  Cou rL  w i I I  conduc t  a  hea r i ng

L1



t o  a d d r e s s  t h e  s u b n i t t e d  ] i s t ( s ) .  F u r t h e r ,  t h e  C o u r t  w i l l  n o t

e n f e r t a i n  ^ n \ /  r e o u e s t  f o r  c o s t s  o r  f e e s  a s s o c i a t e d  w i t h  t h i s

m n f  i n n  a  r n r r n r ' { a r ' l  i n  a n \ 7  n n r r r i r r r - j -  f h : f  h - a s  r , r k e n  n l - a . p  f c l  a l ^ 1 _ e
Y  !  v u r : v u v

Howeve r ,  t he  pa r t i es  a re  cau t i oned  t ha t  t he  imp lemen ta t  i on  o f

Cour t ' s  d i rec t i ves  i n  t h i s  Orde r  w i l l  be  ca re fu l f y

sc ru t i n i zed .
I

ORDER ENTERED ar Augusta, Ceorgia, t is Cfrn^V ot

December ,  2014 .
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