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Revised Joint  Discovery Pl-an (" ,JDP" )  entered on February 5,

2015 .  The  pa r t i es  a re  cu r ren t l y  i n  t . he  Th i rd  s tage  o f

D iscove ry ,  i n  wh ich  depos i t i ons  o f  f ac t  w i tnesses  w i l f  be

taken .  Th i s  s tage  i s  schedu l -ed  to  c lose  on  Oc tobe r  15 ,  2015 .

Present ly pending before the Court  are Lwo mo!ions relaLing to

denos i f i ons .  ( i )  P l - a i n t i f f  Wh i t ese l  I  co rno ra f  i on ' s

( ' tWhitesel- l -"  )  "Mot ion for Leave to Take Addit ional-  Deposi t ions

Pu rsuan t  t o  Fed .  R .  c i v .  P .  30  (b )  ( 5 )  , , '  and  (2 )  wh i t . ese l l , s

Mot. ion for Discovery Sanct ions AqainsE Efectrolux Home

Produc ts ,  I nc .  (  "EHP"  )  .

W h i t e s e l l  C o r p o r a t i o n  v .  E l e c t r o l u x  H o m e  P r o d u c t s ,  I n c . D o c .  6 9 1

D o c k e t s . J u s t i a . c o m
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I. BACKGROI'ND

In  i t s  Th i rd  se t  o f  I nEer roga to r i es  to  De fendan ts ,

Wh i tese l l  asks  i n  I n t .e r roga to ry  58 :  " I den t i f y  eve ry  pe rson

who has knowledge regarding your document retent ion pol ic ies

and procedures and your ef forts to preserve and produce

document.s and informatsion relevant to lh is f i t igat ion, and

desc r ibe  the  sub jec t  ma t te r  o f  h i s  o r  he r  know ledge . "  (See

Doc .  Nos .  624 -2 ,  t l  se  and  625 - I I  ,  f l  58 . )

Defendan! EHP responded as f  o l- lows: '

[T]  he fol lowing indiv idual-s have knowledge
regard ing  EHP 's  documen t  re ten t i on  po l i c i es :

Don Market:  Mr.  Market has general
i - F ^ r n . f  i ^ h  r a a a r A i n a  I ' H D ' c  . l ^ - l r m a r t -

r F l - F n f  i  o n  n o l  i c r e s  a n d  E H P ' s  e f f o r t s  t o
^ ,^^1 '^6  A^^1 'm6hr -  d  and in fo rmaEion
re levant  to  th is  l -  j - t  j -ga t ion .

sean Scarboro3 Mr.  Scarboro has general
i n fo rma t ion  rega rd ing  EHP 's  e f fo r t s  t o
produce documents and informat ion
re levan t  t o  th i s  l i t i qa t i on .

, ta6on Edwards: Mr,  Edwards has general-
i n fo rma t ion  rega rd ing  EHP 's  e f fo r t s  t o
nrndr rce  d . \ . r  rmpn t -  q  and in fOfmat iOn
relevant to thr-s l - i t iqat ion.

(Doc .  No .  625 - r r ,  aE  74 -75 ,  t l  58 . )

1 Defendant Husqvarna Outdoor ProducLs. Inc.
( "Husqva rna" )  i n te rposed  an  ob jec t i on  Eo  fn te r rog 'a to ry  58  on

f h a  c r r n r r n d <  t - h : l -  t - h F  . r r l F q l - i . \ n  . \ l r a r ' l  v  h r / i i , . l  r n d  h ^ t -

reasonabl-y calcufated to lead to the discovery of  admissibfe
ev idence .  (Doc .  No .  624 -2 ,  aE  4 ! -42 ,  !T  58 . )  A t  t he  hea r i ng
of August L4, 20L5, Husgvarna represent.ed that i t  would
respond  to  In te r roga to ry  58  (Hrg .  T r .  o f  Aug .  : -4 ,  2015 ,  Doc ,
No .  683 ,  a t  L27 )  .



Through i ts mot ion for l -eave Eo take addit ional

depos i t i ons ,  Wh i tese l l  w i shes  to  depose  the  co rpo ra te

r a h r o c F i r j -  - e f  i r r a <  i d c n l -  i  f  i c d  i n  r e s n r ) n s F  l .  ̂  T n f  F r r . 1 . t a l -  . ) r l /  q R
t r y ! e r s r r u q u

tw i ce .  The  f i r s t  depos i t . i on  wou ld  be  l - im i ted  Lo  i ssues

regarding the corporat ion's document ret .ent ion pol ic ies and

n r n a a r { r r r a c  : n d  i  1 -  c  a f  f  ^ r l -  q  l -  . \  r l r c q F r ^ l t e  . . r ' l  I F . f  a y r d  n r 6 d r r a e

documenLs and j -nf  ormat ion relevant to the l - i t igaEion. Issues

pertaining to the meri ts of  the case woufd be explored in the

d a ^ ^ n / l  / l a h ^ a i  t - i ^ h

Befo re  a  ru l i ng  was  i ssued  on  l h i s  mo t ion ,  Wh i tese l I

chose to not ice and take the deposi t ion of  Mr.  Jason Edwards

^ ra  .T r r l \ /  ' i  ) a j  (  . \ nF  6 f  Fha  f  l . r rFF  rFn reSen ta t i veS  EHP had

i den t i f i ed  i n  response  to  Tn te r roga to ry  No .  58 .  D issa t i s f i ed

with the exten! of  Mr.  Edwards'  knowledqe on the subiect

m . r -  r -  a 7  ^ F  T h t - a r r ^ d r l -  ^ r \ r  N ^  t r R  a c  r a \ r a r ] p d  i n  t -  h e  d F n . \ c i  i i . \ n

wh i tese l -1  has  f i l ed  a  mo t ion  fo r  sanc t i ons  aqa ins t  EHP,

<1aF ] ' i  n . r  a f  j -  . \ r na \ / '  . q  f  eeS  and  cOStS  aSSoC iF l -  F l - l  w i  j -  h  f  - k i  n . r  f  hc
e v e v ! r r e _ I

r l a n n c i  t i  n r  = n r l  f i  l  i n a  f n r  q : n a t -  i n r r < :

Both mot ions have been fuI Iy br iefed and are r ipe for

considerat ion. The motions wi l l -  now be addressed in turn.

I I .  MOTION TO TAKE ADDITIONAL DEPOSITIONS

! l ^ . r  ̂  * ^ ! . r  ^ -  r . i L . r  t s ^ - ^ r .  s e e k s  E h e  c o u r t ,  sr l r ! ! J u Y l r

n e r m i  e e i ^ n  r - ^  l -  . : L a  r  F r r ' l  e  2 n f h )  l ( l  r l o n n e i  t i n n  n F  ^ ^ ? h ^ r r t . a



representat ives ident i f ied in response to Interrogatory No. 58

a n  r h o  t - n n i n <  l i c r a d  i *  + r - - r  u r i  f h . ) r r f  n r e i r t d i  c eu v r , + L J  a r r L E r l v y e u u l y ,  w a L . r v u u  P l s J  u s l u E

F ^  j F d  ' i  d h t -  t - ^  r a - / l a n . 1 q F  f h F  r F n r c s c n l - a f i v e s  O n  t h e  m e l . j - t s  a t

a  fa te r  t . ime .  As  g rounds  fo r  i t s  reques t . ,  wh i tese f f  i t . e ra tes

i ts pr ior complaints about Defendants '  d iscovery responses

/ : ^ r r r r a o d  i r  i t c  m ^ t -  i . \ r 1 c  1 -  . \  . . . \ m n p l  d i q c , n r r a r r r  r a < n n n < r e q )  j - . t
\  e v  v  q r r u L u  e v  v v l r r } / v -

incl-ude Defendants '  improper rel iance on their  2006

h y ^ / l r r - t - i  ^ -  r - h 6  ^ ^ , ' ] , h F i  ^ n  ^ €  h a f - / j l - F -  + l - r a  l : a l z  ^ F  ^ . ? i  l -  \ r  i h
P !  U L r  ( . l U  U  r  l ' J ] r ,  L r r E  U U ! T L t P L - L

t - h a  ^ r . \ . l r r . . 1 -  i . \ n  ^ f  F m r  i  I  c  I . h r q . r \ r t r n t  t  < r  
' l : . , k  

. r f  r a q y \ . \ n < 1 4  f  . )

T r l -  A T l ^ d r l -  ^ r 1 r  l \ T ^  < e  = r d  p ' H D ' c  i n a . l a d l l . f D  f  . \

Tn te r roga to ry  No .  58  ( the  sub j  ec t  o f  Wh i tese l l ' s  mo t ion  fo r

sanct ions) .  Whitesel f  a l-so refers Eo two e-mai l -s2 to contend

that.  Defendants have a "management -  l  eve I  d irect i -ve to destroy

documenLs  d i rec t l y  re la ted  to  wh i tese lL ' s  c fa ims .  "  (P f  .  ' s

Memo .  i n  Supp .  o f  Mo t .  f o r  Leave ,  Doc .  No .  666 ,  a t  2 . )

Whitesel l  argues that based upon this conduct,  "Defendants

have intenLionaf l -y fai led lo preserve and produce informat ion

that whiEesel l  bel ieves is damaging to Defendants '  case, and

have provi-ded incomplete or evasive dj-scovery responses in

. \ r d F r  i - . r  n r a r r a n f  w h i f a q F l l  f r l r m  l  ^ r . ^ l -  i  n . '  . a i r d  . \ 1 . \ l - . a  i  n i  n . r  l - h a e ar r Y g r r v v v u g + r I + r l : 9 r r ! p 9

mate r i a l s .  "  ( I d .  a t  2 -3 . )  Thus ,  Wh i l ese l l  be f i eves  t ha t  i t

'  The  f i r s t  e -ma i1  f rom EHP 's  Don  Marke t . ,  da ted
c 6 h r - 6 m 1 . \ - ,  r , )  . ) ^ ^ c  ^ y / r 6 y -  r - h o  y a a i n i  

d e l e t e  t h e  e m a i l - ,

I  n . \ . ,  T { . \  A ) L - c )  F v  I - I  I  T h F  < l a . ' ^ r l d  a - m i i  l  i l  e ^  a a n i -  i h  , n n c

d i rec ts  the  rec ip ien t  as  fo f fows :  "Don ' t  e -ma i f  K im  [R io ]  ,  use
n n l r z  r r . ) i c c  m : i ' l  l T f  r - n n r . . e n i e n f  l r ;  I  h r n a r  t - r : i  l  \ , ,

( D o c .  N o .  6 2 4 - 4 ,  E x .  C ,  a t  3 0 - 3 1 . )



shoufd be permit ted to discover general  informat. ion about

De fendan ts '  ES I  ( "e l -ec t ron i ca l l y  sco red  i n fo rma t ion "  )  p ro toco l

and managemenL and document product ion issues. Whitesel l

c l -aims that.  i t  cannot adequatel-y prepare for fact  deposi t ions

wit .hout an expfanat ion for the "signi f icant gaps in

l n o f o r , . l : 1 1 f  a /  1  d n n r r m o r t -  ^ ? ^ / l , r ^ t -  i ^ h  "  
( - A  ^ f  ?  )\  + 1 4 :  q e  J ' l

Federa l  Ru l -e  o f  C i v i l  P rocedure  30 (a )  (2 )  (A )  ( i i )  c l ea r l - y

states that,  absent a st ipul-a! ion, a part .y must obtain l -eave

of court  to take a deposi t ion i f  " the deponent has al-ready

h a a r - l  d a n n c o d  i n  t h ^  r l ^ a ' ^ f l -  l . 1 6 l a < q  i f  l - h o  f  i r c r t -

r l c n n c i  t -  i . r h  f  . r L a r r  i a :  p l r ' l  c  ? o l h l  l 6 l  r l p n a q i  l -  i . r r . \ F . :  - ^ r i r . r a ' ^  t -  a

representat.  ive,  courts have been inconsj-stent as to whether

Ieave  o f  cou r t  i s  requ i red  Co  re -depose  the  rep resen ta t i ve  on

mat te rs  ou ts ide  o f  t he  deponen t ' s  o r i g ina l  RuLe  30 (b )  (6 )

des iona f i nn  saF  p | radue  Pharma L .P .  v .  RanbaXV Inc . ,  2012  WL

1414308  (M .D .  F Ia .  Ap r .  20 ,  2Oa2 )  ( d i scuss ing  t he  i ncons i s ten t

treatment of  the need to seek feave to take successive Rule

30  (b )  ( 5 )  depos i t i ons )  .

Taking a cue from an unpubl- ished decision in the Southern

Distr ict .  of  Flor ida, lh is Court  need not.  address Ehis , ' t 'horny

i ssue . "  See  P rocaps  S .A .  v .  Pa theon  f nc .  ,  2OL5  WL  2090401 ,  a t

*3  n .2  (S .D .  F ]a .  May  5 ,  2015 )  ( no t  dec id i ng  t he  i s sue  o f

whe the r  l - eave  i s  requ i red  to  take  a  second  30 (b )  (6 )  depos i t i on

L \ 1 /  . r r 5 n f  i  r r . r  t -  h a  r a . f l 1 a < t -  a . l  1 a : \ r A )  T r r e t -  a i , . l  r -  l - r  i  c  , ' - a r r z f  r r i  I  1



exerc i se  i t s  b road  d i sc re t j - on  under  Ru le  26 (b )  (2 )  (A )  t o  l im i t

l - l - r 6  h . T l - i a c  l - ^  t - r L i n . r  i l r q f  ^ n o  d c n ^ c i  f  i . \ 1 ' r  . \ f  F . a . h  d F r l . ) n e n fL r r s  y e !  L q ^ r r 4 :

See  Fed .  R .  C i v .  P .25  adv i so ry  commi t t ee ' s  no te  (1993

Amendments) (stat ing t .hat paragraph (b) (2) enabl-es " the court

f / - \  k a a n  f  i r ' h t - F r  r a i n  O n  t h e  e x t e n t  o f  d j  s c o w e r w .  f T h eu v  J ! v v i r '

rulel  is intended to pro\zide the court  wi th broader discret ion

to impose addit ional-  restr ict ions on the scope and extent of

discovery .  "  )  .  This ruf ing does not l imit .  the durat ion

a f  > r r r  d o n n q i  l -  i . i n  a r . . ' a r r l -  : q  n r n r r i  d p d  h r r  l - h F  F a . l c r ^  l
v !  v v v y v

Rules of  Civi l  Procedure. Nor does this rul ing prejudice any

par t y ' s  r i gh t  t . o  seek  l eave  under  Ru le  30 (a )  ( z )  (A )  ( i i )  shou ld

future facts and developments warrant such request.

A c  1 -  h a  n r r l -  i  a .  t - h i  d  / - ^ t ! ? F  ! . - d  - l  y ^ - / l , ,
y e r  u f u o  a a r e 4 u y

e f temnfed  Fc ,  re in  i n  d i  scove rv  i n  f . h i  s  case  w i th  i t s  recenE.

Orde r  o f  Augus t  L7 ,  2015 ,  i n  wh ich  mon th fy  d i scove ry  hea r ings

have been scheduled unt. i l  the cl-ose of discovery.  These

hearings are speci f ical ly designed to address any perceived

:J $ti -

afready had two fengthy and product ive discovery hearings in

t -  h a  m ^ f  t -  a r  M r h r f  . \ f  t .  l - \  a  n o r r o i r r e r t  i  n  , t ^ ^ r l m ^ F F' l l q l a ] P c l L g f v g u y d P -

product ion set f  ort .h by Whitesel- f  hr.ave been or are being

addressed .  And ,  as  men t ioned ,  t he  Th i rd  S tage  o f  d i scove ry  i s

se t  t o  c fose  i n  a  l - i t t 1e  ove r  a  mon th .  I n  sho r t ,  t he  Cour t

cannot just i fy f  urt .her delaying t .h is case or adding to i ts



al-ready tremendous expense by al lowing Whitesel f  to conducL

discovery about discovery.  Moreover,  should t .he Court  detect

d i r . a . l -  i  r r a  n a l  i n r r  m : n ' ' l ^ f  a  ( \ a  n r : - f  i . p

wr i t t en  o r  unwr i t t en ,  spoken  o r  unspoken ,  t o  de l - i be ra te fy

F .  t  a i  F i ,  a n n . - a r ' l  . \ l - r f r 1 q / - : f  a  . \ r  d F q l -  r . \ r ,  - h a ,  i h € ^ y m - l -  i ^ n  ^ r
L a f s f l y  J  a r r y  r r r r e r

document refevant to this f i t iqat ion, the courL wi l l  wield i ts

punit ive powers wi lh exact ing force and direct ion. The two e-

mai ls championed by Whiteseff  for that purpose do not lead Lhe

Court  to the same conclusion aE t .his iuncture.3

Upon t .he foregoing, Whitesel l 's  mot ion for l -eave to take

add i t j - ona l -  depos i t i ons  (doc .  no .  665 )  i s  DENIED.

I I I .  MOTION FOR SANCTIONS

T h r a r r ^ . r a j -  . \ r \ r  l \ T . i  q a  u r r e  r  f  r r ^ - h a r r  i  n . f l t i  r r t  T 1 -  . r e L 6 . l

E H P  t o  i d e n c i f y  e v e r y  p e r s o n  w h o  h a s  k n o w l e d g e  o f  ( 1 )  E H P ' s

document  retent ion pol - ic ies and procedures and (2)  EHP/s

a f€^ r fF  t - ^  n rae6 r r ' 6  : n r i  n rn r i r r r - c  dn . r rman ts  and  i n fO fma t iOn

re levanc  to  the  f i t i ga t i on .  I n  i den t i f y i ng  Mr .  Jason  Edwards ,

'  I t  shoul-d be noted that.  Defendants conLend the e-mai ls
hawe l"reen oiwen strained and false interpretat ions .  Afso,
Defendanls of fer two documents from whit lsel f 's  product ion
which they argue demonstrate Whitesel- l - 's  " intent to restr ict
wr i t ten communicat ions about issues at t .he heart  of  the
cu r ren t  l i t i gaE ion  (De f  s .  '  Opp 'n  t o  P l .  ' s  Mo t .  f o r
Leave ,  Doc .  No .  674 ,  a t  4 . )  Th i s  Cour t  w i f l  no t  impu te
meaning to any of  t .hese "smoking gun" documents without
ev idence  o f  con lex t .



EHP explained that he was a person with

about the fat ter category.

T r r  h i  c  r l a n a c i  f  i n n  E ' . ] h ' r r A <  i  q

quest. ions pertaining to EHP's document

.  Who was tasked with the
p rese rv ing  l e -ma i f s l  ?

"general  informat ion"

f i r s t .  asked  seve ra l

r a i - a n i -  i  a n  n a  l  i  . i  a c  .

r a c h ^ n a i 1 - \ ' i  I  i  f a r  n f

Do you know who at Electrofux has knowledge of
l -  ha  ^ ^m^=h r , ,  <  ra r -  ah i i  on  no l  i  c i  es  an r j  n r r ) r : edU l .eS  ?

How does EHP maintain i - ts records?

Is  the re  a  wr i t l en  documen t  re ten t i on  po f i cy  o f
t - h a  - ^ m h .  n \ . ' "

f T e  t h a r a l  = n r r  n n l  i  a r* . . J  E , - . - - : ) |

how and where data is

Are you aware of what
by Electrolux?

f  h a l -  v o  ' r e  - w : r c  . ] f  a s  t o
retained?

l .  i  n d  o f  r r n h  i r r i  n c  i  g  1 1 9 9 6 l

Do you know what backup systems at. any
2008 to today were used by E1eclrol-ux?

Are you aware whether there ls a
h ^ l  i - 1 ,  h , a - i t -  t - o h  ^ 7  ^ f - t  ^ -  F ^  1 - ^ , ,  , . ^ . . . -y v r r L y  . t r | . J w  y ( J u t

t ime from

re tent ion
1 - * F ^ -  . i  -
ao.}J ueP r -

l n r  n V a A  r  r n ?

Do you know whether there is a procedure, pol- icy
^ 7  h f 5 ^ F i ^ a  ^ €  E ' 1 6 ^ f  , ^ l l r v  i e  f ^  a t a - - i - - . l a t a  o f f
a €  I  . h t - ^ h d  l . , a F ^ * ^  t - h o r r  r r a  r e : c c i  a n g f l  O I .

de s troyed ?

Do you know how EHP determined which indiv iduaLs
i t  woul-d issue l i t igat j -on holds to?

Do you know how the company determlned the
. ' ^ f  c . r . \ r i  F q  r \ f  m : l - a r i . r ' l  c  t -  h . ' | -  a m n l  a r r a a* . . . " .  *  - r  , -S  Wef  e
instructed to preserve?

Who was t .he person at Electrofux, i f  you know,
who was in charge of ensur ing that.  e lecE.ronic
data was preserved?



Do you know whether EHP has performed mirror
image backups of the dr ives?

Are you aware of  the number and type of servers?

And I woul-d imagine that. you also are noL aware
of the schedu]e lhat Efectrofux uses to purqe
servers of  informat ion?

Do you know what.  EHP'S pract ice and procedures
a re  fo r  a rch i v inq  e  -ma i l s?

(Edwards  Dep . ,  Doc .  No .  672 -6 ,  aE  2 I -46 . )  Mr .  Edwards  had

no th ing  to  o f fe r  by  way  o f  h i s  responses  to  these  ques t . i ons .

Mr.  Edwards also answered "no" to aI I  of  the fol lowing

quest ions, except.  that he test j_f ied that his compuEer was

caken by fT and given back, but he did not know what fT did to

Can you teI l  me what electronical ly stored or ESf
searches were run for the documents to be
p roduced  in  th i s  case  i n  response  to  Wh i t . ese l - l , s
discovery requesl?

Can you teLl-  me what search terms were used and
how they were sel  ected?

CouLd you tel l  who the custodians were of  the
document s ?

Can you tel l -  me what t ime per iods were invo]ved
in t .he ef forts to produce documents and
informat ion relat ive to this l_ i t iqat ion?

Could you te1l  as of  what date EHp exercised i ts
efforts to produce documents and informat ion
refevant to this l - i t iqat ion?

Could you tel l  what test ing was done to ensure
ident i f icat ion of  respons j_ve document.s and
inf  ormat ion ?



coul-d you tef l  what safeguards were put in place
f  , . \  h r 6 l . a n t  ^ 1 F - r a 1 -  i . r n  . \ f  a n \ r  y n e t a d a 1 -  a "

Can you tel f  me who the cusLodians were in charge
f n  n r a v a n f  e l  r c r : t . i 9 n  O f5 a ! c a u q ! u -  y !  e  v  c r r u

met.adata?

Do you know whether custodians were interviewed
to determine what sources of  electronicaf ly
stored inf  ormat j -on mi-ght exist?

( I d .  a t  4 7 - 4 8 .  )  f t  i s  n o t  f a r - f e t c h e d  t o  e x p e c t  a  R u l e

l O l h l  l 6 )  w i f n e s s  i d e n f i f i a d  r , r i  f  h  r r a n e r e r  i n f o r m a t i o n  o f  E H P ' S

cf fnr j -c  l - . \  nr . \dr r .e  . tocuments and in format ion re leVant  to  the

l i t igat ion to have something to of fer  on some of  these igsues,

r ^ 7 h i  l -  a c F t ' l  / c . ' r r a s r i o n i n o  i n  f h i s  - r e ^  w a s  t . h e n  t a i l o r e d  t ' o

i  - r r r l  i  r i  eq cr f  r^rhFj -  her  Mr.  Edwards had anw i  nwol  wemenf  :  n

locat ing and producing e-mai fs  of  cer t .a in  ind iv iduals

fo l lowing the March 12,  20]-5 hear ing.  Af ter  a few m. inutes of

Mr.  Edwards '  denia l -  o f  any invofvement  in  such product ion,  the

fo lLowinq occurred:

f n r ' 1  l ^ ^ t s  ^ r ^ - -  i o c u m e n t s  f o rv .  t r Y l  r r o . L  D L E P o  u r L a  y u u  u 4 ^ c  u u  Y a u r r s t  r

product ion }ocat ing any deleted emai l -s f rom
Don Market or to Don Market.?

- r  d i , . l f l  /  |  t -  :ka :1.r \ /  c l -  Fn< ' -  . \  nr^, . l r r -A -rnvt-h- - ' ,  " - rn9 '

Then what  does th is  mean,  that  you have genera l
i n f . \ r m ^ i - i n n  r a a r r d i r . r  I ' I I D ,  <  a f  f ^ 1 1 -  <  1 -  a  n r a z l r r n a

documents and informat ion rel-evant to thls
1 i t -  i . r a t -  i . \ n  . r f  h a r ^  f  h . r n  w h a t -  r r n r r  h : r r e  f  a e f  . i  f  i e d  t O ?

I  d idn ' t  p fepare that .  You would have t .o  ask che
l - h r  I  n r A n r  r a . l  i IL r r a  u  y !  L } / s r  u s  r  s  ,

A :

A :

1 0



Q: Other  than what  you have test i f ied to,  do you
have any fur ther  in format ion regard ing EHP's
ef forLs to produce documents and in format ion
re levant  E.o th is  l - i t igat ion?

A :  N o .

( I d .  a t  6 2 .  )

- . . ^ ^ t s ]  ^ - -  '  a s k e d :  " s o  b e s i d e s]a '  rEw \411E l ,  L -LUr rD

producing your laptop, did you take any other steps regarding

EHP's ef forts to produce documents and informat ion relevant to

r ! , i -  l  l F i - - f i ^ F  - -  { - L l F  l  - n ^ r , - ^ 6  i d  d a F  € ^ r l - h  i h  i n t - a r r ^ d . f ^ r r tL r r r s  - L - L L r 9 a . L  L r r 4 L  r s . r r Y  u c r y  r r r L r r l v y q u v r J

58?" Mr.  Edwards responded: " [T]  here were instances where f

p roduced  pu rchase  h i s to ry  da la  ou t  o f  ou r  sys tem.  "  Wh i tese l l

f o l l owed  up :  "Any th ing  e l se?" ,  t o  wh ich  Mr .  Edwards  responded :

( Id .  a t  65 -66 .  )  On  the  i ssue  o f  p roduc ing  pu rchase

history data,  Mr.  Edwards test i f ied that on f ive to ten

di f ferent occasions in 201-5, Don Market had requested

informat ion/ and Mr, Edwards accessed t .he PMS system and

produced Microsoft  Excel  spreadsheets which he sent ei ther to

Don  Marke t  o r  ou t s i de  counse l .  ( I d .  aL  66 -7 I . )

Based  upon  ch i s  t es t imony ,  Wh i tese l l  a rgues  t . ha t  Mr .

Edwards should not have been ident i f ied in resDonse to

r n t -  677^^3 t - ^v r '  ^ r ^  58  because  he  had  n . )  na r f  . i  c r r ' l  a r i  zed

informat ion regarding EHP's ef forts t .o produce documents "and

r - c r f  e i n ' r r  r r n q s e q q F e  n o  i n f o r m a E i o n  t h a t  i s  d i  f f e r e n f  f h a n  , " n v

other of  the dozens of other EHP employees whose computer was

reviewed by EHP's IT department in connect ion with lh is

1 1



' I  i  r - i . r ^ l -  . i  n n , ,  l p t  , -  M 6 m ^  i n  < r r n n  ^ €  M o t .  f o r  S a n c t i o n s ,

Doc .  No .  668 ,  a t  3 . )  Wh i tese l - I  a rgues  tha t  i t  i s  t he re fo re

en t i t f ed  to  sancL i .ons  aqa ins t  EHP.

In  response ,  EHP po in t s  ou t  Mr .  Edwards ' s  t es t imony  tha t .

he  ass i s ted  w i th  pu l l - i ng  pu rchase  h i s to ry  da ta  i n  p repa ra t i on

Far  n rnr l r rn i -  i  nn  EHp mrar re  l  s  w i  1 -  h  the  amount  Of  t imeP !  v v s v  e + v r .  r

W h i  f F s F l  I  s n c n f  a s k i n o  M r  E . l w ^ r d s  a b o u t  t h e  d o c u m e n t .

re ten t i on  po l i c i es  s ince  he  was  no t  i den t i f i ed  as  a  pe rson

t ^ r i  t -  h  l rnnr^ r ' l  ed . rc  n f  f  hc )sc  mal .  f  e rs .  end EHp contends  Ehat

Wh-Lteseff  d id not t .horoughl-y explore Ehe t .opic of  his

professed knowl-edge, otherwise Whitesel l  wouJd have fearned

that Mr.  Edwards al-so "part ic ipat.  [edJ in discussions about the

co l l ec t i on  o f  pos t -2006  ema i l s  [ and ]  ass i s ted  w i t . h  p rov id ing

documents rel-ated to counterclains and damases-" (See Edwards

Dec l - . ,  Doc .  No .  672 -9 ,  Ex .  I ,  f  8 . )  F i na f f y ,  EHP fu r t he r

expl-ains that in 2Q1-4 Mr.  Edwards succeeded Sean Scarboro in

the  ro le  o f  ass i s t i ng  Don  Marke t  i n  work ing  w i th  ou ts ide

counsel-  in the l i t igat ion so that Mr.  Edwards was necessariLy

i  n . ,  l  r r d a / i  i  n  r a q n ^ n a a  t - . r  1 - h a  i  7 r f a r r ^ d r l - ^ r '_ - -_  -_  _  _ " *__ -  y .

Under Federal-  Rul-e of  c iv i l  Procedure 26 (g) ,  a s igning

ac to rney  ce r t i f i es  tha t  t he  d i scove ry  responses  p rov ided  a re

complete and correct t .o the best of  E.he attorney's knowledge,

i -nf  ormat ion and bel ief  formed after a reasonable inouirv.

Fed .  R .  C i v .  P .  26 (S )  ( 1 )  (A )  .  The  a t t o rney  f u r t he r  ce r t i f i e s

L2



that the response is not int .erposed for any improper purpose,

such  as  to  ha rass ,  cause  unnecessa ry  de lay ,  o r  need less l y

i nc rease  t he  cos t  o f  l i t i ga t i on .  r d .  Ru fe  26 (g )  ( 1 )  (B )  ( i i )  .

R r r ]  e  2 6  { c r l  { 1 )  a l  l o w q  f  h c  C c l r r r t  f  o  t m n o s e  s a n c L i o n s  i f  a

cert i f icat ion viol-ates this rule without substant iaf

l usc r t . r caE . . ron .  l g :  !<u fe  26 \g )  \ 3 ) .

A t  f i r s t  b lush ,  Wh i tese l l ' s  mo t ion  fo r  sanc t i "ons  appears

we l l -g rounded .  F rom Wh i tese f f ' s  pe rspec t . i ve ,  Mr .  Edwards ' s

deposi t ion seemed needl-ess and unproduct ive. Upon a more

contemplat ive fook at  the issue, however,  the court  cannot

reach  the  conc fus ion  tha t  EHP v io la ted  i t s  ce r t i f i ca t i on  o f

discoverv resDonses under t .he circumstances.

W h i t e s e f f ' s  m o t i o n  f o r  s a n c t  j - o n s  ( d o c .  n o .  5 6 7 )  i s  D E N I E D .

T r r  r a . r . . h i  r 1 . r  t -  h i  c  n n n r ,  l r r c i n n  1 .  h a  i r a ' a c a n l -  r r ^ < t -  1 . a  ^ f  j -  h i  e

case  i s  pa ramoun t .  Fo l l ow ing  the  March  12 ,  2015  d i scove ry

hc : r i  nc r  l -  ha  a . \ r r r l -  r , r e  s  hnne f r r ' l  f  h ^ f  f  hF  r i a r t i es  Were  On  a  more

focused discovery track. Whi le the Court  in no way concludes

l -  h r l -  d  i  r ^ 7 . e  f  i L - i  r ^  h l  a ^ a  i  h  F ! - ^  h ^ a t -  a v h a / ]  i  a n 1 -  r n du t r e L  s - r L v l L r J  P t q u c  r r r  e ^ t s / e u r L r r L  e l r u

a f f i  z - i  c n f  i  !  - L ^ " - h  f h a  n r 1 . f  i  a cL r r ( . / u Y r r  y q t  u f e p

h o a n m i  . . \ ^ r ' \ a r : l - i \ r a  i  y ' r  i -  h a i r  . : n n r n r a h  l - I ^ s r A l ' a r  
' l a c c

t han  a  mon th  fa te r ,  Wh i tese I l  f i f ed  mo t ions  to  compe l -

d  i  q a n r r p r r , '  ' l ' h  i  c  r e e d  r r n  f  h a  n a a ' ' l  f  ^ r  ^ r 1 ^ l -  h a r  r t i  e n n r r o r r rv r u u v  v  L !  l

h a : r i  r 1 . r  l . r r r f  f h e  a - ^ r r r l -  1 . a m - : i n a d  h n n a f r r ' l  t - h . l -  r . h a  n r r r i a e  r a r r ' l r l
I / 4 !  v J e !  u v u f s
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r e s o l v e  m a n y  o f  t h e i r  i s s u e s  f a c e  t o  f a c e  i n  o p e n  c o u r L  a s

t -  ha\ /  d i  d . in M^ 1. , . 'h  I  ?

on  June  3 ,  2015 ,  wh i tese l l  changed  i t s  l eg 'a l  counse l - .

. F r , r . \  d : l / e  I  a f  F r  n p e ,  a a r r n a a l  d ^ , , ^ r . F  - ^  
t a k e  l i m i t e d  R u l e

r n  / h \  / 4 \  A a n a e i r i a n g  O f  t h e  t h r e e  F l i p  r F n r F s F n f a i i \ r F sr  v y +  v v v r r v s e 4  w  e s

i den t i f i ed  i n  I n te r roga to ry  No .  58 .  EHP re fused  to  p roduce

i t s  w i tnesses  fo r  mu l t i p le  depos i t i ons  resu l - t i ng  i n  t he  mo t ion

discussed supra. Rather than seek guidance from the Court  on

this issue, Whitesel , l -  charged headlong into the deposiE. ion of

Mr.  Edwards. Nearly a month later,  Whiteseff  sent an emai l  to

EHP demanding that i t  pay part  of  the fees, costs and expenses

in connect ion with the Edwards deposi t ion because EHP prov. ided

r  " f ^ l sF  and  a t raq i r re  answer "  t o  the  i n te r rn r r : t n r . '  l n ^ .  N . \

672 -7 ,  Ex .  G .  )  Wh i t . ese l l  o f f e red  no  exp l -ana t i on  o f  i t s

pos i t i on .  (See  i d . )  EHP responded  tha t  t {h i t ese f  l - ' s  pos i t i on

was  base l -ess  because  o f  Mr .  Edwards ' s  t es t imony  o f  h i s

ass i sLance  w i th  pu rchase  h i s to ry  da ta .  (Doc .  No .  672 -8 ,  Ex .

H . )  EHP fu r the r  po in ted  ou t  t ha t  Wh i tese f l , s  concen t ra t i on  on

/ r ^ ^ r , h ^ h -  y ^ r ^ h r - i  ^ -  - ^ l  i n i a a  : t -  r h a  . r a h ^ d i  l i o n  W a S  U n w a r r a n t e d .I , v t J v r ! u

( I d . )  wh i tese l l  f i l ed  i t ss  mo t ion  fo r  sanc t j -ons  two  days  l a te r .

On  these  fac t . s ,  t he  cou r t  i s  un impressed  by  Wh i tese f l - , s

e f fo r !  t . o  con fe r  on  the  ma t te r .  n  The  du ty - to -con fe r  i s  no t  an

* The spir i t  and purpose of the meeE-and-confer
requlrement interposed by Loca] RuLe 26.4 and Federal  Rules of
C iv i l  P rocedure  25  ( c )  and  37  (a )  (2 )  i s  no  l ess  impor tanL  i n
this contexL -  a mot ion for sanct ions under Rule 26 (q) -  even

t4



6 m h i 1 '  f ^ 1 f r .  l i t 1 '  M a r r i  t -  l -  \ r  M a r . ' l  i h  n r r l -  d . l . \ r  A . l 1 ' a r l -  T - d  2 n 1 nr - I L l r r

/ ^  n  C r  q a n i  1 q  
" n l n l  

M 6 ] . F . ) \ / F r  . \ n cW !  - ' O O  I V Z Z r  d . V  _ ' l  \ J . u .  u e .  u L y u

fet ter or discovery request,  which simply demands that a party

accede to every demand for informat ion, can hardly be

. n n s i  d e r e d  f n  o  a l  i f - -  - -  4 - r ! L  - f f o r t  t o  c o n f e r  a n dL v  Y u q f r ! y  d . D  a  Y \ J r J u

. t -  t - a m n t -  r ^  r a c l - j l r r a  -  ^ i  ^ h . r { - ^
a  L  u e , ' L p  u  d  L 1 r - Y u L e . See Naviant  Market inq

c ^ ' l  r r f  i ^ r r c  T h -  r r  T . : r r 1 r  ' F l r n k o r  T n , , -  
- l - l g  

F '  ? d  I  R O  1 R 6 - R ?

/ " A  a ' i  r  t ^ n 2 \  / r o a . r r r n i  z i  n n  r a r n r i  r o h c - t -  f . \ r  . r . r ^ d  F : i t - h  F f  f . i r l -

. 1 -  n n n f  a r r i  n n  r h ^ r r t -  . l i  c i r r r t -  F
!  v r r r  e !  !  f  r l Y not simpl-y demanding

acqu iescence )  ;  W i l l - i ams  v .  Board  o f  Coun ty  Comm' rs  o f  Un i f i ed

cov ' t  o f  wvando t te  coun ty  and  Kansas  C iLy ,  Kan . ,  192  F .R .D .

698 ,  699 -700  (D .  Kan .  2000 )  ( s i ng le  l e t t e r  be tween  counse l

which addresses discovery dispute does not sat isfy duty to

con fe r )  ;  Po r te r  v .  B ranca to ,  No .  C iv .  A .  96 -2208-KHV,  1997  1 , ,1L

150050 ,  a t  * l -  (D .  Kan .  Feb .  24 ,  : - 997 )  ( " 'A  reasonab l -e  e f f o r t

t o  con fe r '  means  more  than  ma i l i ng  a  l e t t e r  t o  oppos ing

counsel ."  )  f t  remains to be seen whether Whitesel l  wou]d have

L r c c n  q : r i e f i e d  h v  F l F I p , s  e x n l a n a f  i . l n  o f  i t S  d i s c l O s u r e  h a d

Whi tese f l  d i scussed  i t s  conce rns  w i th  g rea te r  spec i f i c i t y .

Addit ional ly,  the Court  is unconvinced that EHP's

response to Interrogatory No. 58 vras for an improper purpose.

r l r r t r r . t h  j - h F  d r r i - v  f o  c n n f e r  i < 1  n r l f  q n a l i f  i n : l l r r  a v n r a < < c d  i n

t ha t  subparag raph .  Eve ry  l i t i gan t  has  a  du ty  Lo  " (1 )  s top  and
t h i r r L  h a f n r o  c i r r n i n c  r l i c n n r r c r v  r A ^ , , A c i <  = n z l  n ? ^ t -  a ^ r ;  i ' 6

v + v v v  w  v ! , l i

mot ions ;  and /  (2 )  as  commanded  by  1oca l  ruLe ,  con fe r  be fo re
invo l v inq  the  Cour t .  "  He rnandez  v .  Hendr i x  P roduce ,  I nc . .  297
F .R .D .  538 ,  540  (S .D .  Ga .  20L4 ) .
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T . l  f  hF  . . ) n f  r a r v .  f  he  r - . \ r r r f  r r i  a \ , r q  f  hF  . f l r ps t i on  aS  Somewha t  O fe v r r L r q ! l

a mousetrap. Here, the Court  surmises that had EHP fai led to

p rov ide  Mr .  Edwards ' s  name in  response ,  a  few  ques t i ons  i n to

Fhe den.rsi  i ions of  Don Market and Sean Scarboro on these

issues would have laid a foundat ion for a di f ferent mot ion for

sanc t i -ons  f rom Wt r i t ese l - l - ,  one  fo r  EHP 's  fa i l u re  to  d i sc lose

Mr. Edwards. Surely,  Mr.  Market would have t .est i f  ied Ehat Mr.

Edwards gathered refevant documents and informat ion to respond

- n  r i i s n ^ r . p r \ r  n a r f  i  r . r r ' l  = r ' l r r  n i r r o r  l - h a  F . - l -  t h a t  M f .  E d W a r d S  i S,  y q _  e 4 ! s + s r

Mr .  sca rbo ro ' s  successo r  i n  t he  ro le  o f  p rov id ing  ass i s tance

to  Marke t  and  ou ts ide  counse l .

' f l - r a  i h i a r r ^ d . t - ^ r 1 '  a a n a r a l  l r r  = c L <  F a r  k ? i t - h

knowledge about ef forts to produce documents and informaEion

rel-evant Eo the l i t igat ion, but then Whitesel l  complains lhat

the witness does not.  have parEicufar ized knowledge of af l

^ r a : q  i \ a r t -  i  n a n f  i -  . r  1 -  h a l -  q r r L r i c r - f  m ^ t -  t -  a r  T n  i - h i  c  r o c r : r d

Husqvarna ' s  counse l ' s  po in t  a t  t he  hea r ing  o f  Augus t  1 -4 ,  2OL5 ,

" L - -  h a  a w n l : i n a d  l -  l - , r f  f h a  i n i - a r r n a r l - n r r r  i < :- L D  w E : l - L -  L - c r r 1 . c f l  w I l , E I I  r r u  ! ^ y a u a r N  Y d , L \ J ! J

essent ial ly premature "without the aid of  factual  discovery to

understand more speci f ical ly what are the documents that both

sides contend there may be gaps on and to t ry to get some

basic informat ion about what we're l -ookins for instead of iust

casE ing  s tones  and  ca l l i ng  the  o the r  s ide  a  spo I i a t .o r . "  (H rg .

T r .  o f  Aug .  l - 4 ,  2Q I5 ,  Doc .  No .  683 ,  a t  120 . )  Th i s  i s  no t  t o



say that Defendants do not have an obl igat ion to provide

considered and correct responses to Interrogatory No. 58. In

f  = t l  F r - rD ,  c  r aeh . \ n<a  f  . \  l -  ha  i  n f  c r r . r . r :  1 - . ) r \ /  l : r - ks .  r ' l  a r i  l .  r z  Thev  r  L U y v r r v v

opening sentence states that the l isted indiv idual-s have

knowledge regarding i t .s "document retent ion pof ic ies,  "  and

then comes the qual- i f icat ion that Mr.  Edwards has only

informat ion about EHP's ef forts to produce documents and

informat ion. Nevertheless/ upon due considerat ion, the court

cannoE concl-ude that EHP fai led Lo respond to Lhe best of  i ts

knowledge, informat ion, and bel ief  af ter a reasonable inquiry.

That is to say, there is no evidence of bad fai th here.

F ina l1y ,  t he  Cour t ' s  dec i s ion  on  th i s  ma t te r  i s

i n f  I r ' c n r - a d  L \ \ '  f h F  f ^ a t  t h a t  t h e r e  i S  n O W  a  m F c h e n i  q n  i n  n l r r - e

the monthfy discovery hearings, to address the perceived gaps

and  fa i l i ngs  i n  d i scove ry  a lmos t  immed ia te l y  as  they  a r i se .

The Court  caut. ions the part ies Lhat the discovery hearings are

c r i t i ca l  t o  a  fa i r ,  e f f i c i en t  and  measured  p rog ress ion  o f

d i  < a n r r e , r . r r  a h . l  r -  h : 1 -  c r r F r a  r -  h a  < l  i . r h f  a c r -  a f  n a r a a i r r a d  i n i r r c l -  i a a <

s l  i . r h r .  q  o r  n r e i r r d i c e S  S h O U l d  b e  b f o u . r h f  f  . r  l -  h F  r - ^ r r r f  ,  q
v + v e : r r r e

attent ion at  the heari-nqs for expedited resolut ion.

ORDER ENTERED at  Augusta,  Georgia,  t .h is /o$uv or
q 6 ^ i  a m l - \ a  r  t A 1  R

STATES DISTRICT JUDGE
RN DISTRICT OF GEORGIA
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