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IN THE UNITED STATES DISTRICT COURT U.S. DISTRICT COURT
AUGUSTA DIV

FORTHE SOUTHERN DISTRICT OF GEORGIA Zﬁ@? JAN 21 A & 21

AUGUSTA DIVISION
VICKI L. WILLIAMSON, )
- Plaintiff, % 3 |
v ; V107145
 MICHAELJ. ASTRUE Commissioner ; |
~of Social Secunty Administration, )
| Defendant. ;

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION

 Vicki L.k;W’illiamson (“Plaintiff”) appeais the dqcision of the Commissioner of Social :
- : Security (?‘Coﬁlmissioneif’ ") denyingher application for disability insurance beneﬁfs (“DIB”) &
and supplemehtal sebilrit\y iricome (“SSI”’) payments under the Social Security Act. Upon |
consideration of the briefsr submitted by counsel, the record evidence, and the relevant
statutory and case la§v, the - Court REPORTS and RECOMMENDS that the
Commiséioner’s final decision be AFFIRMED | that this civil actionbe CLOSED, and that

a ﬁnal Judgment be ENTERED in favor of the Commlssloner

I BACKGROUND \
Based on claims of disability dating back to March 26, 2003, Plaintiff appﬁed,fﬁr’ SSI
‘benefits on April 30, 2003 and DIB benefits on May 19,2003. Tr. (“R”), pp- 53-55, 338-41.
The Soclal Security Administration denied her claims initially and upon reconsideration. R. |

45-48, 50- 52 Pla.mtlﬂ‘ then requested a hearing before an Admlmstratlve Law Judge
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(“ALJ”), which was held on April 10, 2007. R. 43-44,352-76. At thehearing, the ALJ heard
testimony from Plaintiff, who was represented by counsel, and a Vocational Expert (“VE”).
R.352. On June 25, 2007, the ALJ issued an unfavorable decision. R. 10-20. Applying the
sequential process required by 20 C.F.R. §§ 404.1520 and 416.920, the ALJ found:

1. The claimant has not engaged in substantial gainful activity since the
alleged onset of disability. .

2. The claimant’s impairments of status post breast cancer and arthritis
are considered “severe” based on the requirements in the Regulations
(20 C.F.R. §§ 414.1520(c) and 416.920(c)).

3. These medically determinable Impalrments do not meet or medically
equal one of the listed impairments in Appendix 1, Subpart P,
Regulation No. 4.

4, The claimant is unable to perform any past relevant work but retains
the residual functional capaclty (“RFC”) to perform the exertional
requirements of light work.! The claimant is limited in her ability to
reach overhead with the right arm, but can reach in all other
directions. She is limited to occasional use of the right arm, and the
right hand for fine manipulation. The claimant does not have
postural, visual, communicative, or environmental limitations. (20
C.F.R. §§ 404.1565 and 416.965).

5. Cons1der1ng the claimant’s age, education, work experience, and
residual functional capacity, there are jobs that exist in significant
numbers in the national economy that claimant can perform. (20

'Light work involves:

lifting no more than 20 pounds at a time with frequent lifting or carrying of
objects weighing up to 10 pounds. . . . [A] job is in this category when it
requires a good deal of walking or standing, or when it involves sitting most
of the time with some pushing and pulling of arm or leg controls. . . . If
someone can do light work, . . . he or she can also do sedentary work, unless
there are additional limiting factors such as loss of fine dexterity or inability
to sit for long periods of time.

20 C.F.R. § 404.1567(b).




C.FR. §§ 404.1560(c), 404.1566, 416.960(c), and 416.966).>
Accordingly, claimant has not been under a disability, as defined in
the Social Security Act, from March 26, 2003 through the date of this
decision. (20 C.F.R. §§ 404.1520(g), 416.920(g)).
R. 15-19.
When the AC denied Plaintiff’s request for review, the Commissioner’s decision was
“final” for the purpose of judicial review under 42 U.S.C. § 405(g). R. 4-6. Having failed
to convince the AC to review her case, Plaintiff filed this civil action in the United States
District Court for the Southern District of Georgia requesting a reversal or remand of that
adverse decision. Plaintiff now argues that substantial evidence does not support the ALJ’s
decision denying Plaintiff’s request for DIB and SSI. (P1.’s Br., p. 1); Speciﬁcally, Plaintiff
contends that (1) the ALJ erred in determining that Plaintiff could engage in substantial
- gainful activity;’ (2) the ALJ failed to ask a proper hypothetical question to the vocational
expert; (3) the ALJ failed to consider Plaintiff’s combination of impairments; and (4) the AC
erred in failing to consider an x-ray report from Augusta Arthritis Center. (Id.).
II. THE STANDARD OF REVIEW
Judicial review of social security cases is narrow and limited to the following

questions: (1) whether the Commissioner’s findings are supported by substantial evidence,

Richardson v. Perales, 402 U.S. 389, 390 (1971); Comelius v. Sullivan, 936 F.2d 1143, 1145

?As revealed in the VE’s testimony at the hearing, these jobs would include
employment as a gate attendant or surveillance system monitor. R. 373.

*As correctly noted by Defendant, the ALJ actually concluded that Plaintiff had not

engaged in substantial gainful activity since the alleged onset of her disability. R. 15. To the

- extent Plaintiff’s argument challenges the ALJ’s overall finding that she is not disabled, the

Court construes this as Plaintiff’s overarching argument, and her particular challenges to the
ALJ’s findings are addressed herein.




oy

f_(l lth Cir. 1991), and (2) whether the Commlssmner apphed the con'ect legal Standard s s ﬁr ,r

- Chester V. ngen 792 F. 2d 129 131 (11th Cll' 1986) When cons1der1ng whether the
Commlssroner s de01s1on is supported by substant1a1 ev1dence, the rewewmg court may not
declde the facts anew rewelgh the ewdence, or substttute 1ts Judgment for- the

- Comrmssroner s, Comehus, 936 F 2d at 1145 Notunthstandmg thls measure Of deference,

h the Court remams obhgated to scrutlmze o the whole record to determme whether substantlal ‘

| ev1dence supports each essentlal adnumstratlve ﬁndlng Bloodsworth v. Heckl,e_r_‘, 703 F 2d o
1233, 1239 (11th Cir 1983). LA Ev : |
| The Comm1ss10ner s factual ﬁndmgs should be afﬁrmed 1f there is substantlal .
'ev1dence to support them. Barron DA Sulhvm, 924 F.2d 227 230 (1 1th Clr 1991) o
o Substantlal evxdence is “more than a scmtllla, but less than a preponderance Tiltis such ,
. relevant ev1dence asa reasonable person would accept as adequate to support a conclusron

“ Martm V. Sulhvm, 894 F.2d 1520, 1529 (1 lth Cn' 1990) (quotmg Bloodsworth 703 F. 2d :

at 1239) If the Court ﬁnds substantlal ev1dence ex1sts to support the Commlssmner s factual b N

' ,ﬁndmgs 1t must uphold the Cormmssmner even lf the ewdence preponderates in favor of the’ |

= ( clalmant Id Fmally, the Commlssmner s ﬁndmgs of fact must be grounded in the entn'e :

1 » "record a decrsron that focuses on one aspect of the evidence and dlsregards other contrary AR

MR evrdence is not based upon substantlal ev1dence McCruter V. Bowm, 791 F.2d 1544 1548 |

1 Q1 G 1986)

The deference accorded the Commrssmner s ﬁndmgs of: fact does not extend to hls‘

‘ conclusrons of law, whlch enjoy no presumptlon of vahdlty Brown A Sulhvan 921 F 2d | - 5

1233,"‘12‘36 (11th C1r 1991) (holding that ]udlClal review of the Commissioner’s legal




- conclusions are not subject to the substantral evidence standard) Ifthe Commrssloner fails
either to apply correct legal standards or to provrde the rev1ewmg court w1th the means to
determine whether correct legal standards were in fact apphed, the Court must reverse the |
decision. ﬁgg&y__Schw__,m 679 F.2d 1387 1389 (1 1th Cir. 1982). |
 IL_DISCUSSION
A. Vocational Expert Hypothetical and Credlblhty Determmatlon |
: Plamtrff ﬁrst argues that the ALl erred in h1s hypothetlcal questlon to the VE
regardmg Plamtlff’ s RFC because he failed to properly include all of Plamtlff’s lmntatlons
" and impairments as estabhshed by the record (PI s Br. p 16). As happened in thrs case,‘
‘Vtonce the ALJ determines that'a clalmant may not ,return to her past work, the burden' shrﬁs‘ |
to the Commissioner to shiow the er:isteuce of other types of substantiat gainftrtemployment
that_the claimant can perfornrgiven. her*age,, educaﬁom previous work experience, and
| ,residual functional céjsécity Hale v. Bowen, 831 F. 2d 1007, 1011 (11th Cir. ‘1987) In this
regard the ALJ properly consulted a VE in conjunctlon with the Medrcal-VocatronalA :
: Gurdehnes |
Of dotrse, the underlying assummptions of hypothetical questions poscd by an ALJ
 must accu;ately and comprehensiVely reflect the ctainrant’s characteristics, and a reviewing
court must determme whether they are supported by substantral ev1dence McSwain v.
Bowen 814 F 2d 617 619—20 (1 lth C1r 1987) (per curzam), Pendley V. Heckler, 767 F 2d
: t561, 1562-631 {1 -'lth‘C1r. 1985) (per curz_am), L Jones v. Apfel, 190_F.3d 1224, 1229

© (11th Cir; 1999) (“In order for a VE’s testimony to constitute substantial evidence, the ALJ-

'mu,st pose a hypothetical question which comprises all of the claimant;s impairments.”);




: AColeman v Bamhalt, ‘7:264' F. | ’Supp.2d 1007, 1011 | k(S.D.‘ Ala. 2003) (failing to )
E comprehensiv‘alvyvdeé‘cﬁbe clafi'marn_t’s‘ impahme:;ts and liihitaﬁons, mcludmg that claimant
“often” has'deﬁcieﬁciés in cdﬁceﬁtratibn, persistéﬁce or pace, is grounds for remanding caée’
/ ) 'for further proceedmgs) o | N

| At the heanng in this casé, the followmg questions were posed to, and answered by, .
. thé.'VE: |

- Q: - Assume I find the claimant is 43 years old on her alleged onset date. -
She has a 12th grade education, and performed light work with the
following nonexertional impairments. . . . [S]he’d have limited

- reaching in all directions, even of the right arm . . . she can’t reach
overhead [] on the right side. Handling and ﬁngermg ontherightside
which is her dominant arm, would be limited to occasional. With
these limitations, could she perform any of her past relevant work?

A . No, Sir.

Q: | All nght Would . .. she have any transferable skills, transferable in
the skills of that hypothetlcal‘? '

A “No, sir, She would not.

Q: [Are] there any unskllled entry Tevel jobs that she’d be able to -
perform w1th those limitations? :

A: - There are some jobs.. The occupatlonal base is- conmderably
" compromised. But there are some jobs within the perimeters of that
hypothetlcal Examples of which would be a gate guard, or a gate
attendant. . Another example would be a survelllance system
monitor .

Q. All right. Now, assume I find her testimony to be fully credible.
- Could you identify any testimony that would limit the job base, and
if so, what was that testimony and how would it limit the job base?

R




A: Well, I think her testimony to me has a number of vocationally
significant elements to it that I think would relate to the problems she
would have with the amount of pain she’s in. And I think [it] would
significantly interfere with her ability to concentrate on a task well,
enough to be able to meet any kind of competitive standards. I think
she’d be very distracted in dealing with coworkers or people as a
result of that . . . .

Q: All right.
R. 372-74.

In considering Plaintiff’s functional limitations in his opinion, the ALJ noted
Plaintiff’s testimony that detailed her difficulties in walking and using her right arm, as well
as the drowsiness caused by médication, but found that this testimony concerning the severity
and limiting effects of Plaintiff’s symptoms was not “entirely credible.” R. 17. Plaintiffnow
argues that the ALJ should have included as part of his hypothetical question assumptions
regarding Plaintiff’s joint pain and the effects of her medication, as well as more particular
limitations on the use of her right arm. (PL.’s Br., p. 16). Thus, as part of her challenge to
the hypothetical question posed to the VE, Plaintiff also appears to be challenging the ALJ’s
assessment of her credibility with respect to her complaints of pain and their limiting effects.

The Eleventh Circuit has established a three-pronged test for evaluating a claimant’s
complaints of pain and other subjective symptoms. Holt v. Sullivan, 921 F.2d 1221, 1223
(11th Cir. 1991) (per curiam). Under the Eleventh Circuit’s pain standard, Plaintiff must
show: (1) evidence of an underlying medical condition, and either (2) objective medical
evidence that confirms the severity of the alleged pain or the restriction arising therefrom,

or (3) that the objectively determined medical condition is such that it can reasonably be

expected to give rise to the claimed pain or restriction. Id. When discrediting a claimant’s




, subjectlve allegatlon of dlsablmg pam, the ALJ must: artlculate “exphmt and adequate o

reasons. for domg so, or “the unphcatlon must be so clear as to amount to a speclﬁc

credlblhty ﬁndlng . Foote V. Chater, 67 F.3d 1553 1561-62 (l lth Cir. 1995) (per curzam)

: “Cred1b1hty determmatlons are, of course, for the [Comlmssmner], not the courts

: Rzag V. I—Ieckler, 762 F. 2d 939 942 (Ilth Cir. 1985) Moreover th1s Court is requ:lred to o
' uphold the Comm1ss1oner s credlblhty determmatlon 1f 1t is supported by substantlal
;ev1dence Fortenbeg_y V. Harns, 612 F 2d 947 950 (Sth Cir. 1980) (per curzam) As the

2 ‘Eleventh Circuit explamed

L Although this circuit does not requlre an exphclt ﬁndmg asto cred1b1hty,

- the implication must be obvious to the reviewing court. The credlblhty
determination does not need to cite particular phrases or formulations but it
cannot merely be a broad rejection which is not enough to enable [the district -~

~court or this Court] to conclude that [the ALJ] cons1dered [h1s] medical
-condition as a whole ' .

s mer v. Barnhart, art, 395 F. 3d 1206, 1210-11 (l 1th C1r 2005) (mtemal quotation marks and :
cxtatlons onutted) : : | | e |
In this case, the AL] found eviderice of an underlymg medlcal condlhon, namely that |
) APIamtlff had the severe lmpan'ments of status post breast cancer and axthntls As noted L
" above in cons1denng Plamtlﬂ" s functlonal lumtatlons assoclated W1th these unpalrments 5,

- the ALJ noted Plamtlff's testlmony that deta:led her difficulties in walking and usmg her o
= nght arm, as well as the drowsmess caused by medlcatlon, however he found that th1$,
-'{testlmony concermng the seventy and limiting effects of Plaintiff's symptoms was “not L

entlrely credlble » R 17. In explaunng his reasons for discrediting the testlmony, the ALJ

_noted that the medlcal eVIdence in the record dld not fully support these complamts g




’speclﬁcally 1dent1fymg a bone scan done on Apnl 5 2007 that showed “degeneratlve

- act1v1ty’ in Plamtlff’s spme and knees, but no ev1dence of hern1at10n or stenosis. R. 335-36. i
~ Healso c1ted ev1dence md1catmg that Plamtlff had been able to work asa housekeeper after
j‘jtlre alleged onset of her dlsablhty, R. 17, and that she had been able to perform “hgbt
' chores ” drive short drsta:nces, and walk for 15 mmutes R 74-76 Based on these speclﬁc
ﬁndmgs the ALJ determmed that Plamtlff’s testlmony regardmg the hmltmg effects of L
‘symptoms were “not entirely credlble ” R l 7. However, he d1d ﬁnd her testlmony credible

,to the extent that “she would expenenee dlscomfort w1th heavy hﬂ:mg, or prolonged pertods -

of walkmg or standm *and reducedherRFC accordmglyto accommodatethose hmltatlons e

The Court finds that the ALJ sufﬁctently articulated his reasons for d1scred1tmg -j
VPlavlntlff’s testlmony wrth respect to the seventy of her pain and other hmltmg effects, and
_ this cred1b111ty determmatlon is supported by substantlal ewdenee in the record. While the
record does prov1de ev1dence of two underlymg medleal condltlons (namely, status post 7
H h breast cancer and arthrltls), there is no Ob_] ective ewdence in the record that estabhshes that o
the Imutmg effects of Plamtlff’ s pain and other symptoms were as severe as she descnbed

' ’ them in her testnnony Moreover, Plamtlﬁ‘” ] ab1hty towork as a housekeeper perform hght

5 | chores, and walk for 15 mmutes isatatimeis difficult to square with her complamts of pa:m :

h and the resultmg restnc’uons on her activities. Slmply stated such abllltles cast doubt on B
- whether: Plalntlff’ s condmons reasonably resulted in the symptoms and lnmttng effects she
descrlbed Based on these cons1derat10ns, the Court determmes that Plamtlﬂ' has falled to

. 'estabhsh that she suffered from any otheri unpamnents that should have been mcluded inthe -




S

= hypothetlcal questron posed by the ALJ to the VE As a result the Court also ﬁnds that the 7 :
' ALJ s determmatron concernmg the ﬁmctlonal hmltatlons assocrated w1th Plamtlff' s -
" , condttton is supported by substantlal ev1dence of record, and that the hypothetlcal posed by

theALJ accuratelyreﬂectedthose hmltatlons Accordrngly, Plamtrffshouldnotobtammhef‘ o

X /

on thls ground
B Consrderatlon of Combmatlon of Impalrments

Plamtlff next argues that the ALJ erred by farhng to consrder her combmatron of

_nnpamnents and their hmmng effects Specrﬁcally, Plalntlff contends that the ALJ' S | ;
descnptron of her 1mparrments as “status post breast cancer and arthntrs” “1s an - S
oversxmphﬁcatron of her 1mpa1rments and that she suffers from other lmpalrments »,

o assomated with her arthntrs, such as Jomt pain and Ieg pam, wlnch the ALJ falled to dlscuss 3 -
fmhrs opmton (Pl sBr »Pp- 18 19) Inresponse the Commlssmner argues thatthe medlcal " 7
ev1dence does not support Plamtrff’s assertrons that she suffered f:rom a multltude of other :
| , _rmpamnents (Comm r. s Br pp 11 13). The Commlssroner has the better argument
| In hls oprmon, the; ALJ found that Plamtrﬁ’s 1Il’kpéum‘lents of status post breast cancer ,- - | :
- and arthntls were severe. The ALJ took these lmpauments into con51deratron m ﬁndmg that | 5
| | Plamhff had the RFC to Pe"f"fm llght work but would be “hmrted in her ablhty to reach:: - "

overhead ” R 16 Furthermore, the ALJ found that she would be hn'nted to “occaslonal use -

B of her ri ght arm and the nght hand for fine mampulatron » (Id ) In the Eleventh C1rcu1t, use

. of the language mdrcatmg consrderatlon of an nnpalrment or comblnatlon of im anmen . e

isa a sufﬁclent bas1s upon whlch to conclude that the ALJ consrdered the combmed effect of

«~~P1amt1ff’s rmpalrments Wilsonv. Barmhart, 284F 3d 1219, 1224-25 (llth Cir, 2002) (per';"-l‘-r o E




curiam) (citing Jones v. Dep’t of Health & Human Servs., 941 F.2d 1529, 1533 (11th Cir.
1991) (pef curiam)). The language used by the ALJ in determining Plaintiff’s RFC indicates
that he considered the impairments Plaintiff suffered as a result of the lymphedema in her
right arm associated with her treatment for breast cancer, in combination with the effects of
her arthritis. Moreover, to the extent Plaintiff argues that the ALJ failed to consider other
impairments, as noted above, Plaintiff has failed to identify any objective medical evidence
in the record before the ALJ that would have warranted consideration of such additional

impairments. Based on these considerations, the Court finds that the ALJ properly

considered Plaintiff’s impairments in combination. Accordingly, Plaintiff should notobtain -

relief on this ground.
C. AC’s Consideration of the X-Ray Report

Plaintiff’s final argument is that a remand is appropriate under sentence six of 42
U.S.C. § 405(g) because the AC erred in failing to properly consider an x-ray report from the
Augusta Arthritis Center regarding Plaintiff’s arthritic condition. (P1.’s Br., p. 19). Plaintiff
states that this evidence warrants remand because it is new and material, inasmuch as it was
never considered by the ALJ and contradicts the ALJ’s findings. (Id. at 20). Defendant
argues in response that the x-ray report fails to meet the standard that would warrant a
sentence six remand. (Comm’r.’s Br., pp. 21-23).

Before addressing the merits of Plaintiff’s argument, the Court must first determine
the proper standard of review. Until recently, when presented with new evidence that was
submitted to the AC, a reviewing court could only consider whether the new evidence

necessitated remand under sentence six of § 405(g); it could not consider the new evidence

11




in determining whether the Commissioner’s final decision was supported by substantial
evidence. Falge v. Apfel, 150 F.3d 1320, 1323 (11th Cir. 1998); Keeton v. Department of

Health and Human Servs., 21 F.3d 1064, 1068 (11th Cir. 1994). Under that standard, a

reviewing court could remand a case for consideration of new evidence only if the evidence
was material and only if good cause existed for the claimant’s failure to submit the evidence
at the prior administrative proceeding. 42 U.S.C. § 405(g).

However, a recent decision by the Eleventh Circuit has attempted to clarify the
analysis of Social Security cases where the plaintiff requests review of the ALJ’s decision
based on new evidence submitted to the AC, and the AC denies that request after reviewing
the evidence. In Ingram v. Comm’r of Soc. Sec. Admin., 4§6 F.3d 1253 (11th Cir. 2007), the
Eleventh Circuit concluded that a sentence six remand is only proper “when new material
evidence that was not incorporated into the administrative record for good cause” and “not
presented to the Commissioner at any stage of the administrative process” is submitted to the
district court. Id. at 1267 (citations omitted). The court went on to find that “evidence
properly presented to the Appeals Council has been considered by Commissioner and is part
of the administrative record.” Id. Thus, such evidence “can be the basis for only a sentence

four remand, not a sentence six remand.” Id. (citations omitted); see also Couch v. Astrue

267 Fed. App’x 853, 857-58 (11th Cir. 2008) (finding that district court did not err in
refusing to remand under sentence six because the evidence was not new evidence that the
Commissioner. failed to incorporate into the record). In sum, where a claimant properly
presents new evidence for consideration by the AC and the AC denies the request for review

after considering the new evidence submitted, the “substantial evidence” standard required

12




by sentence four applies, and the Court must determine whether the new evidence
demonstrates that the denial of benefits is erroneous because the decision is no longer
supported by substantial evidence.

Here, the Court is persuaded that an analysis under sentence four is appropriate.
Plaintiff states in her brief that the x-ray report was enclosed in her letter to the AC, but also
states that it was not included in the record on appeal. (PL.’s Br., p. i9). However, the letter
requesting review, which references and quotes an enclosed x-ray report, is part of the
administrative record, even though the report inexplicably is not attached to the copy of the
letter that does appear in the administrative record. R. 7-9. The x-ray report is attached to
Plaintiff’s brief, however, and as neither party has objected to the identification of this report
as the one received by the AC, the Court considers this evidence under the sentence four
standard.

The x-ray report from the Augusta Arthritis Center, dated May 14, 2007, notes
multiple problems with Plaintiff’s knees and spine. Specifically, the report states that both
Plaintiff’s medial joint spaces are “severely narrowed” and that there are lateral and medial
osteophytes on both Plaintiff’s right and left femur. (Pl.’s Br., Ex. B). As to Plaintiff’s
spine, the report notes a narrowing of the space between the L4 and L5 discs, along with 5
“vertebral bodies.” (Id.). Accordingly, the doctor examining Plaintiff’s x-ray diagnosed
Plaintiff with severe osteoarthritis in both knees, as well as L4-L5 disc disease. (Id.).

When determining that Plaintiff retained the RFC to perform light work, the ALJ
noted that he did not find Plaintiff’s testimony concerning the intensity, persistence, and

limiting effects of her symptoms fully credible because it was not supported by objective -

13




medical evidence in the record. R. 17. Indeed, he identiﬁed a separate report that simply
stated that Plaintiff had degenerative arthritis. R. 335-36. Accordingly, he found that there
were jobs that existed in the national economy that Plaintiff could perform despite her
impairments (such as gate attendant or surveillance system monitor), and therefore
determined that she was not disabled. R. 19.

The x-raly report from the Augusta Arthritis Center does not contradict these
conclusions, nor does it provide the objective medical evidence that the ALJ found lacking.
Rather, the report simply confirms that Plaintiff suffered from arthritis in her knees and back
and, notably, does not diagnose Plaintiff with any other impairments other than those already
considered by the ALJ. Moreover, Plaintiff has not submitted any statement of any doctor
who reviewed or interpreted the report that recommended limitations on Plaintiff’s activities
beyond those found by the ALJ to be supported by the objective medical evidence in the
record. Despite the submission of this new x-ray report, the Commissioner’s decision to
deny Plaintiff benefits is still supported by substantial evidence, and remand is not
appropriate on this basis.

IIl. CONCLUSION

For the reasons set forth above, the Court REPORTS and RECOMMENDS that the
Commissioner’s final decision be AFFIRMED, that this civil action be CLOSED, and that
a final judgment be ENTERED in favor of the Commissioner.

SOREPORTED and RECOMMENDED this & Jsday of January, 2009, at Augusta,

Georgia.

UNITED STATES MAGISTRATE JUDGE
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